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Dear Mr Cain
I am writing in response to comments of the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) in Scrutiny Report 43 of 20 June 2024. I thank the Committee for its engagement on the Health Legislation Amendment Bill 2024 (the Omnibus Bill) and offer the following comments in relation to the matters that the Committee has raised.
Tabling the Qld Amendment Act in the Legislative Assembly
I can advise that I do not intend to table the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2022 (Qld) (Qld Amendment Act) in the ACT Legislative Assembly for the reasons set out below.
The Qld Amendment Act makes changes to the Health Practitioner Regulation National Law (as in force in each state and territory) (the National Law) that were agreed to by Australian Health Ministers on 18 February 2022. The National Law implements a national scheme of registration and accreditation for health professionals in Australia (the National Scheme) and arose from the Intergovernmental Agreement for a National Registration and Accreditation Scheme for Health Professions which was signed by the Council of Australian Governments (COAG) in March 2008. 
The implementation of the National Scheme is reliant on a national law that is given effect to by an Act of a host jurisdiction – in this case Queensland – and which is then adopted and applied as a law of and by participating jurisdictions, including the ACT. The introduction of national scheme legislation in a state or territory parliament for adoption by other participating states and territories, is a standard approach to implementing national schemes in areas like health, where constitutional powers rest with the states and territories, and not the Commonwealth. The Education and Care Services National Law, for example, is implemented through a similar approach. 
The National Law provides nationally consistent regulation of the Australian health workforce. The effect of the National Law is that a person registered as a health practitioner in the ACT, or another corresponding state or territory is registered nationally, rather than requiring a practitioner to register in each jurisdiction. 
As a national regulatory regime, the process of amending the National Law is supported by robust interjurisdictional governance arrangements. Any amendments proposed to the National Law must be approved by the Australian Health Workforce Ministerial Council (Ministerial Council), which was established by the National Law. The Ministerial Council has met regularly since the enactment of the National Law and comprises Ministers of the governments of participating jurisdictions, including the ACT, and the Commonwealth Minister with portfolio responsibility for health. This represents an additional safeguard to ensure state and territory input, and in this way, the Qld Amendment Act was agreed to by the Ministerial Council in February 2022.
I acknowledge that national scheme legislation such as the National Law can raise concerns about abrogating the authority of state or territory parliaments, especially noting the model of automatically adopting new legislative provisions. However, the choice of whether to participate in a national scheme and with what approach, ultimately rests with the relevant state or territory. The Health Practitioner Regulation National Law (ACT) Act 2010 (the ACT Act) was introduced, debated and passed in the ACT Legislative Assembly in 2009-2010 and represents the Territory’s commitment to this model of adopting and applying the National Law as territory law. Given that national consistency is an integral component of the National Scheme, the decision for the ACT legislature at the time to automatically adopt the National Law, included the specific structural understanding that future amending bills to the National Law would not be tabled or subject to debate in the ACT Legislative Assembly. I further note that between 2009 and 2010, all states and territories except Western Australia adopted the National Law, with local modifications. Western Australia does not directly apply the National Law but has enacted corresponding legislation.
Compatibility of the Qld Amendment Act with the HRA 
The Committee has flagged that amendments made by the Qld Amendment Act, as automatically adopted by the ACT, may limit or engage certain rights under the Human Rights Act 2004 (HR Act) – in particular, the right to privacy, the right to a fair trial, and the right to work. However, as the Committee further notes, the Omnibus Bill does not give effect to these amendments and the amendment to the ACT Act contained in the Omnibus Bill itself does not substantially limit any rights so as to require further justification. The Attorney-General has also approved the Omnibus Bill as consistent with the HR Act. Nevertheless, I outline below some further information in relation to the Qld Amendment Act. 
Under s 40B of the HR Act, a public authority must not fail to give proper consideration to relevant human rights in making a decision. The decision by the Ministerial Council 18 February 2022 to approve the introduction of the Qld Amendment Act to the Queensland Parliament, as well the ACT’s support for that decision, was informed by the explanatory material which accompanied the draft legislation. Furthermore, the Ministerial Council’s decision was made with the understanding that the Qld Amendment Act would be subjected to a Statement of Compatibility with Human Rights Act 2019 (Qld) (Qld Compatibility Statement). The decision of approving the Qld Amendment Act therefore involved consideration of human rights compatibility, consistent with s 40B of the HR Act. 
Although the Qld Compatibility Statement differs somewhat from the format of the legislative scrutiny process in Part 5 of ACT’s HR Act, it does substantively consider consistency with the relevant human rights, and in particular addresses the right to privacy, the right to a fair trial, and the right to work. 
I have provided below a brief overview of the human rights analysis and consideration that was undertaken in the drafting process of the Qld Amendment Act, specifically in relation to the three rights identified by the Committee. The detailed human rights analysis in respect of all the amendments under the Qld Amendment Act is accessible here. 
Right to privacy and reputation 
The Qld Compatibility Statement notes that the right to privacy and reputation was limited in several ways by the Qld Amendment Act, including by: 
· Empowering the Health Ombudsman, National Agency and National Boards to issue public statements about persons, including registered practitioners, who are the subject of investigations or disciplinary proceedings, and whose conduct poses a serious risk to public health and safety. 
· Extending existing information sharing powers to permit, or in some cases require, National Boards to notify current employers or other associates of serious risks posed by a registered practitioner prior to taking disciplinary action.
· Requiring registered health practitioners and students to report charges and convictions related to regulated medicines and poisons to the relevant National Board. Previously, they were only required to report charges and convictions for offences punishable by 12 months’ imprisonment or more. 
[bookmark: _Hlk171435293][bookmark: _Hlk171442040]As set out in the Qld Compatibility Statement, the amendments serve the legitimate purpose of protecting the public and ensuring public confidence in the safety of services provided by registered health practitioners and students. This promotes healthcare consumer’s right to life, and the right to security of the person. At the international level, the United Nations Committee on Economic, Social and Cultural Rights has acknowledged that the right to health services includes a right to an adequate standard of health services. This right is promoted by ensuring that health practitioners were regulated adequately.
The Qld Compatibility Statement analyses the human rights compatibility of each amendment made by the Qld Amendment Act, outlining the potential limitation, the legitimate purpose, and the justification for the limitation. For example, the justification in relation to the amendments to issue public statements noted that the amendments were tailored to the legitimate aim of allowing a regulatory body to warn the public in order to protect the public from potential health risks. Including the power to make public statements helped to achieve that objective and there was no less restrictive way to achieve that purpose. The Qld Compatibility Statement also outlined that safeguards were included to ensure that issuing a public statement was the least restrictive option. In particular, the power to issue a public statement only arises if the regulator reasonably believes that a person’s conduct, performance or health poses a serious risk to others and that a public statement is necessary to protect public health or safety. Furthermore, the decision to issue a public statement is subject to a show cause process and subject to appeal to a relevant tribunal. 
Right to a fair trial 
The Qld Compatibility Statement also identifies that the Qld Amendment Act limited a person’s right to a fair trial. Notably, it amended how indictable offences under the National Law will be prosecuted. The amendments provide that indictable offences are to be heard and decided summarily, unless the Magistrates Court abstained from exercising jurisdiction. This engages a right to a fair trial, as it could result in reduced access to a trial by jury for defendants. However, under the amendments, defendants retain the right to proceed to a trial with a jury if, on an application by either the prosecution or defence, the magistrate is satisfied there are exceptional circumstances that mean the charge should be committed for trial. As an additional safeguard, the Qld Amendment Act provided that the maximum penalty for an offence decided summarily is 165 penalty units, which was consistent with the Penalties and Sentences Act 1992 (Qld). 
The Qld Compatibility Statement outlined that the amendments serve a legitimate purpose of protecting the public by improving the flexibility for offences to be dealt with on either indictment or summarily, depending on the circumstances of the case. The improved ability to enforce the offences under the National Law in turn promotes a healthcare consumer’s right to life, and the right to security of the person. As mentioned above, the right to health services includes a right to an adequate standard of health services at international law. The Qld Compatibility Statement sets out that this right is promoted by ensuring that health practitioners are regulated adequately and that breaches of the legislation can be prosecuted in a flexible manner.
Right to work
Described as the right for a person to practice their profession, the Qld Compatibility Statement noted the Qld Amendment Act’s limitation on the right for health practitioners to work, however concludes that the limitations are reasonable and proportionate to the legitimate aim of the amendments. The amendments in the Qld Amendment Act which potentially limit health practitioners’ right to work include: 
· The amendment to allow the Health Ombudsman and National Boards to accept undertakings, which may limit the scope of the services a health practitioner could provide.
· The amendment to allow national regulators to issue interim prohibition orders to unregistered persons, which could prohibit the person from providing a specified health service or all health services.
The Qld Compatibility Statement sets out that an undertaking may prevent a person from performing specific health services or require them to only perform certain health services under supervision of another registered health practitioner, and therefore engaged the right to work. The legitimate purpose of that amendment is to ensure that appropriate parameters are set to ensure quality practise in a way that avoids the time and expense involved in setting conditions on registration. Safeguards in relation to the power for the Health Ombudsman and National Boards to accept undertakings included that the undertaking must fall within the scope of the National Law and that the undertaking must be voluntary. Registered practitioners can also apply to the Health Ombudsman or National Board, as relevant, to change or revoke an undertaking. 
The objective of allowing national regulators to issue interim prohibition orders (IPOs) is to ensure regulators can take swift action to control a serious risk while other actions are being finalised. This in turn promotes the legitimate purpose of protecting the public and ensuring public confidence in the safety of services provided by registered health practitioners, promoting a right to life, and the right to security of the person. 
As identified in the Qld Compatibility Statement, safeguards are included to ensure that the approach to IPOs was the least restrictive option. For example, IPOs may only be issued in limited circumstances, where a regulatory body reasonably believes both that the person poses a serious risk to others and that it is necessary that the person be subject to an order to protect public health or safety. Further safeguards include that the duration of an IPO is capped at 60 days and may be extended for a further period of up to 60 days, and any further extension requires an order of a responsible tribunal. These safeguards are bolstered by a show cause process required to be undertaken as part of the process of issuing an IPO and appeal rights in relation to decisions to issue or extend an IPO. 
Informing stakeholders 
The amendments as introduced by the Qld Amendment Act will primarily and most directly affect health practitioners. The Australian Health Practitioner Regulation Agency (AHPRA), as the national regulatory body for health professionals, is responsible for implementing changes to the National Law. The centralised communications strategy by AHPRA also ensured that information about the new reforms was consistently circulated to health practitioners across Australia. AHPRA undertook a staged approach to the implementation of the changes as introduced by the Qld Amendment Act in order to support the rollout. Some changes started on assent of the Qld Amendment Act while others had a delayed start. A staged approach was undertaken to ensure the necessary updates to systems, policies, and procedures were in place. As of 1 July 2024, all changes as introduced by the Qld Amendment Act to the National Law have started.
The Territory ran the ACT-based component of the consultation in 2018, providing consultation materials to key Territory stakeholders, including the ACT Health Services Commissioner. A consultation forum “NRAS Tranche 2 Forum”, was held on 24 September 2018, with Territory stakeholders such as the Health Services Commissioner, Australian National University, Department of Health, ACT Health, the ACT Board of the Medical Board of Australia, and ACT members of the Australian College of Nursing and the Australian Medical Association in attendance. 
I note that further targeted consultation on the Qld Amendment Act was undertaken between 26 February and 27 April 2021. Consulted stakeholders included national and state regulators, professional associations, professional indemnity insurers, the National Health Practitioner Ombudsman, medical colleges, patient safety bodies and health consumer bodies. 
Stakeholders were provided consultation drafts of the Qld Amendment Act as well as a supporting document summarising the reforms and their rationales. Two national webinar sessions were also held on 7 and 8 April 2021, explaining the proposed amendments and answering stakeholder questions. 
In January 2023, AHPRA conducted targeted consultation on the new power to issue public statements. The report on the outcomes of the targeted consultation on how AHPRA and the National Boards propose to use the new power to issue public statements can be found here.
In August to September 2023, AHPRA also conducted targeted consultation with health professionals and the community on the development of guidance on how the new power to issue interim prohibition orders will, in practice, be used. This consultation included running draft guidance materials, such as a new chapter of the Regulatory Guide with stakeholders. The report on the outcomes of the targeted consultation can be found here.
A comprehensive information guide on how AHPRA would implement the Qld Amendment Act was released in October 2022. The information guide works systematically through each new amendment and addresses how these changes would be implemented. Key actions included: 
· updating the Regulatory Guide to ensure it fully reflects the new reforms.
· updating the Medical Board of Australia’s professional code, Good medical practice, and the revised shared Code of conduct that took effect on 29 June 2022.
· updating information published on the AHPRA website.
· continuing to publish news items about tribunal and court outcomes as a way of raising awareness and informing the public and registered health practitioners about serious matters and actions taken to protect the public.
· updating operational policies and procedures. 
· disseminating guidance and educational materials for employers and practitioners. 
The full information guide can be found here.
Media statements on the new reforms were also released on the AHPRA website in October 2022 and July 2024. In relation to amendments affecting Aboriginal and Torres Strait Islander people, a joint statement between AHPRA, the Aboriginal and Torres Strait Islander Health Strategy Group and the National Health Leadership Forum was released.
As outlined above, I note that a substantive amount of consultation and guidance was undertaken to ensure that health practitioners and the greater community were informed of the changes introduced by the Qld Amendment Act. It is public expectation and medical necessity that health services are being provided by highly trained and qualified people, given the specialist nature of the service. Within the health sector, all jurisdictions operate and participate in a range of schemes including accreditation for additional safety nets within the system. The work requirements for these roles within the health sector are often technical and/or specialised and health practitioners are expected to have a high level of engagement and awareness of the regulatory regime established by the National Law.
Thank you for the opportunity to respond to the Committee’s comments prior to debate.
Yours sincerely



Rachel Stephen-Smith MLA 
acister
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