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Dear Mr Cain

I am writing in response to the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) Scrutiny Report 42 of May 2024, regarding the Committee’s comments on the Monitoring of Places of Detention Bill 2024. As you are aware, the Bill was introduced to the Legislative Assembly on 16 May 2024. 

Limitations on the right to privacy

The Committee requested further information on the impacts to the right to privacy (section 12 of the Human Rights Act 2004 (HRA)) arising from three proposed amendments, including the amendment to section 8 of the Monitoring of Places of Detention Act 2018 (the Act) provided for in clause 25 of the Bill, and insertion of proposed sections 8T and 17A. The Committee further asked for consideration to be given to including an expanded human rights analysis in an updated explanatory statement. Thank you for drawing these matters to my attention. 

The explanatory statement for the Bill outlined the rationale for allowing the United Nations Subcommittee on the Prevention of Torture (the Subcommittee) unfettered access to sensitive information, including health records. The purpose of this approach is to ensure that the Subcommittee can properly conduct an inspection and visit of places of detention in the ACT to fulfil its mandate of examining the treatment of detainees, which includes inspecting documents and seeking information in places of detention or in the possession or control of detaining authorities and other relevant or responsible entities. Without the power to inspect all relevant documents and access all information, the Subcommittee would be unable to fully carry out its mandate under the United Nations Optional Protocol to the Convention Against Torture, (OPCAT) which is to identify and report on systemic issues relating to the treatment of people in detention. 

This change is achieved by two amendments in the Bill which work together to facilitate the unfettered access: an amendment to section 13(4) and 13(5) of the Act and an amendment to section 8 of the Act. The explanatory statement set out in general terms that this policy would limit the right to privacy under section 12 of the HRA, and provided an analysis of that limitation and why it should be considered reasonable in accordance with the framework outlined in section 28 of the HRA. However, that analysis explicitly mentioned the amendment to section 13 of the Act but omitted to specify the amendment to section 8. These amendments are similar but have important distinctions. 

To address the Committee’s comments, I intend to expand the human rights analysis in the explanatory statement as set out in the updated version attached. The changes are highlighted for ease of the Committee’s reference. 

In summary, the amendments to sections 8 and 13 of the Act are necessary to enable the SPT to properly inspect documents and records, identify potential issues and provide effective oversight. While the right to privacy is limited by granting the SPT unrestricted access to personal information about detainees, the SPT will be able to fulfil its mandate under OPCAT to make recommendations to improve the treatment of persons deprived of their liberty. Without the ability to obtain this information, the SPT may be hampered in conducting a full and proper inspection of places of detention and the information necessary to determine whether people in detention have been properly treated.  

The Committee is correct that the right to privacy may be limited by the insertion of section 8T into the Act, which prevents Territory laws which may restrict the provision of information or the production of documents or things to the NPM from having effect where the disclosure of information is relevant to the NPM’s functions. This means that information or documents which may usually be prohibited from being shared will be able to be shared with the NPM to support the NPM’s visits and investigation of places of detention. Some of this information may be protected or sensitive, however, the provision of information to the NPM is crucial to support the ability of the NPM to fulfill its mandate. Without access to such information, important issues regarding the conditions of detention or the treatment of people intention may not come to light. An important safeguard is included in the Bill which requires that information and documents can only be shared if the person believes they are relevant to the NPM’s functions. Where a person purports to disclose information to the NPM that is not relevant to the NPM’s functions, the usual prohibitions or restrictions on the disclosure of that information, or production of documents or things, will apply. 

Similarly, section 17A may also limit the right to privacy by providing protection against any civil or criminal liability and preventing any action being taken against a person for disclosing information to the SPT or the NPM, despite any duty of secrecy or confidentiality or any other restriction that may be applicable.  While section 17A affords protection from liability to those who engage with the NPM who may usually be under duties of secrecy or confidentiality (conferred by law or otherwise), this protection will only operate where the disclosure or engagement is relevant to the functions of the NPM under the Act. Again, disclosure outside of this limited context will mean that the person in question may be exposed to civil and criminal liability. Without these protections, people who are subject to secrecy or other duties may feel unable to engage with the NPM or SPT for fear of reprisal, adverse action, or criminal liability. This would ultimately undermine the effectiveness of the NPM’s operations. 

These amendments are deemed reasonable and proportionate because disclosure of information and access to sensitive information or personal documents under the Bill is only allowed in a narrow context where it is necessary to ensure the effective operation of the NPM. In this way, the amendments outlined above take the least restrictive approach to limiting the right to privacy. Additionally, while the amendments may limit the right to privacy, this will be balanced by the corresponding safeguarding of the right to protection from torture, cruel, inhuman, or degrading treatment (HRA section 10) and right to humane treatment when deprived of liberty (HRA section 19).

Operation of information sharing and secrecy offences

The Committee also requested further information on how the offences in proposed section 8S are intended to operate, including in relation to the disclosure of protected information in draft or published reports made by the NPM and the publication of protected information that is identifying information. 

The overarching intention of the offences in section 8S is to strike a balance between the crucial need to protect sensitive and identifying information that the NPM may be privy to during its visits and inspections of places of detention, and the need to ensure the NPM can share and disclose information to properly carry out its functions, which include bringing matters to the attention of responsible entities, the Government and the public, making referrals to appropriate entities, and making recommendations. 

In general, the offences were drafted to prohibit the making of a record and disclosure of protected information, except in limited circumstances to support the NPM’s functions. Identifying information is seen as a special category of protected information which requires additional protections, and there are further carve outs included in the Bill to restrict the disclosure and publication of this type of information due to the need to protect the identity of individuals. 

Section 8S(1) is intended to prohibit making records of information and disclosure of information  between parties, such as between the NPM and responsible entities, or between the staff of the NPM and a member of the public – except in limited circumstances. Exceptions are contained in section 8S(2) for the making of a record of protection information and section 8S(3) for the disclosure of protected information. 

Sections 8S(3)(e), (4) and (5) provide additional restrictions on the special class of identifying information, and impose further restrictions on its use, including prohibiting its publication. This includes:
· Section 8S(3)(e) allows for the disclosure of protection information that contains identifying information if it is to a permitted information recipient, and is by the NPM (or staff of the NPM), and in circumstances where the NPM is satisfied the disclosure is necessary and reasonable in the public interest,
· Section 8S(4) prohibits the publication of identifying information so that it can only be published with the consent of the person or if the NPM is satisfied that the disclosure is reasonable and in the public interest, and
· Section 8S(5) allows for the publication of identifying information if the person consents. 

Publication is seen as a separate category where it applies to identifying information because of the potential serious impacts on an individual and their privacy. The special treatment for identifying information and publication is to make abundantly clear that this is a category of information that warrants specific caution.  

The distinction between general disclosure and publication as a form of disclosure is also needed, because as the Committee identified in its Report, there may be circumstances under section 8S(3) where protected information is included and disclosed in a draft report or report of the NPM. This is because the disclosure may occur in relation to a function under the Act (see section 8S(3)(b) and (c)), which includes the drafting and publication of reports. While in practice it is unlikely protected information would be published by the NPM because of the systemic approach taken, there may be circumstances where publication of this information is necessary to raise specific issues about the conditions of detention and the treatment of people in detention. However, identifying information is clearly distinguished from the broader category of protected information by section 8S(4), and cannot be disclosed to another entity in a draft report unless section 8S(3)(e) applies and cannot be published in a draft report or report of the NPM, except with the explicit consent of the individual in question (see section 8S(5)). 

Interactions between information secrecy and sharing offences and protections against liability and actions

The Committee also queried how the offences in section 8S will interact with other provisions in the Bill that protect against civil or criminal liability or adverse action. Section 17A of the Bill provides protection against liability and actions only in the context of a person providing information, producing a document or thing or making a disclosure to the SPT or the NPM and only in the course of those bodies performing fulfilling their mandates under OPCAT. The purpose of this provision is to facilitate safe and frank engagement with the NPM and SPT so that they can perform their mandates and individuals can engage without reprisal. 

A person will not be protected by section 17A from disclosing (including publishing) or making a record of protected and identifying information outside of the criteria outlined in section 17A and the exceptions to the offences in section 8S. If a person makes disclosures outside of this framework, this conduct will be captured and may be penalised by the offences in section 8S. In turn, section 17A will not function as a protection from criminal liability from those offences or from any other duty of secrecy or confidentiality imposed by law or otherwise on the person. Therefore, section 17A provides narrow protection for a specific type of disclosure: from a person to the NPM or SPT. It does not provide broad protection from liability for all disclosures which may occur. 

Similarly, the protection against civil liability for officials or anyone engaging in conduct under the direction of an official in section 17C of the Bill aligns with the exceptions in the offences in section 8S. If an official or person under their direction, engages in conduct outside of an exercise of a function under the Act and contravenes a provision of the Act, then they will not be protected against civil liability under section 17C. 

Thank you for your consideration of the proposed amendments to the Bill. I trust this information is of assistance to the Committee.

Yours sincerely



Shane Rattenbury MLA
Attorney-General
                  actchiefminister
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