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Mick Gentleman MLA 
Manager of Government Business
Minister for Planning and Land Management
Minister for Police and Emergency Services
Minister for Corrections
Minister for Industrial Relations and Workplace Safety
Member for Brindabella
			
	
Mr Peter Cain MLA		Our ref: PRO23/2456
Chair
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)	
ACT Legislative Assembly
GPO Box 1020
CANBERRA  ACT  2601


Dear Mr Cain

I refer to the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) Scrutiny Report 32 of 22 August 2023 in which the Committee made comments on the Electoral and Road Safety Legislation Amendment Bill 2023 (the Bill). This Bill was introduced in the Legislative Assembly on 29 June 2023. 

The Committee’s comments related to:
· further information on the operation of the new offences and penalties associated with signs or displayed of advertising and electoral material;
· further information on the potential impact of the reporting requirements on disclosure of party membership, and on candidates in previous election; and
· additional justification in the Explanatory Statement accompanying the Bill on how the amendments to ban donations from foreign entities may limit certain human rights. 

Having considered the Committee’s comments, I propose to bring forward government amendments and I also propose to provide a revised Explanatory Statement. 

Offences and penalties for advertising and electoral matter
The Committee has requested further information on the operation of the new offences and penalties associated with signs or displays of advertising and electoral material.   
The first request sought reasoning for elements of the offence to be defined through delegated instruments.  
Delegated instruments provide clarification on the details of the offence and are transparent and publicly available on the ACT’s Legislation Register. They also offer sufficient flexibility to easily revoke or amend instruments as required.  

Restricting advertising on parked vehicles is an innovative initiative to address road safety. Detailing the offence in delegated instruments allows for a timely response to changes in laws, advertising trends, key road trauma impacts and emerging road safety research on driver distraction from roadside advertising.  It also allows for monitoring of the practical application of the offence and respond to, for example, any unintended vehicles captured beyond the scope of the purpose of the offence.  

Declared areas will be defined in a notifiable instrument, which allows for flexibility to respond to changes in road trauma risk areas (by location or speeds for example) as well as changes in infrastructure and the surrounding environment. 

As outlined in the Explanatory Statement, instruments allow the Government to monitor the situation and respond to emerging road safety risks as they evolve. Implementation and 	changes to the offences will be coordinated with suitable public community education prior 	to commencement. 

The second part of the Committee’s question related to why any limitations of rights protected under the Human Rights Act 2004 (HRA) associated with higher infringement notice penalties should be considered reasonable using the framework under section 28 of that Act. 

The Bill introduced an increased infringement amount for parking and stopping offences, where the vehicle displayed advertising or electoral matter.  This increase was not considered to impose any additional limitations on human rights, a position which is supported by the compatibility statement.  

However, the Committee may note that the proposed Government amendments will now remove the $50 increased penalty for certain parking and stopping offences under the Road Transport (Road Rules) Regulation 2017. 

Proposed government amendments to real time political donation reporting
The Committee raised concerns that the introduction of a $100 threshold for gift disclosure may require political parties to disclose the payment of membership fees by individuals and this may require all party members to agree to having their identity and membership of the party disclosed. 

The Committee raised that this may limit the right to freedom of association under section 15 of the HRA and potentially limit the right to take part in public life protected under section 17 of the HRA. I also acknowledge a number of submissions to the Inquiry into the Bill undertaken by the Standing Committee on Justice and Community Safety similarly raised privacy concerns with these amendments. The Committee also raised concerns the continued use of the definition of ‘relevant period’ for these amendments may impose an additional burden on non-party candidates. 

To address the concerns raised by the Committee and in submissions to the Inquiry, I am proposing to move a government amendment to omit the amendments to reduce the gift disclosure threshold to $100, other than the requirement for gifts to be disclosed within 7 days of receipt. The effect of this will mean that any gifts from an individual that total over $1,000 in the relevant period will need to be disclosed within 7 days of receipt of when the total amount received reaches $1,000. Changes will also be made to omit the amendments in the Bill that lowered other disclosure and reporting thresholds to $100, so all of this will be retained at $1,000 as currently provided in the Electoral Act.

Revised Explanatory Statement on human rights limitations of banning donations from foreign entities
The Committee requested consideration be given to amending the Explanatory Statement accompanying the Bill to recognise and make clear the justification for the limitation of freedom of expression or rights in criminal proceedings in the amendments to ban donations from foreign entities. 

The Bill includes offences for political entities which accept gifts from foreign entities unless they take reasonable steps to ensure the gift is not being given by or on behalf of a foreign entity. 

The Committee indicated that these offences may, at least indirectly, limit the ability of political entities from engaging in political communication and therefore may limit the freedom of expression under the HRA. 

I do not agree with the Committee’s comments that this would limit the right of freedom of expression for political entities. The right to freedom of expression protects the ability of individuals to express their opinions and beliefs and covers any means or style of expression, as well as the expression and receipt of communications. This amendment is simply limiting the funding a political entity may receive from foreign entities, and there is no limitation on a political entity’s ability to freely express their opinions or beliefs.  

Additionally, if this right was limited, it would only apply to those political entities which are individuals, as only individuals have human rights. It would not apply to political parties or associated entities within the definition of ‘political entity’ under the Electoral Act. 

However, although the Committee did not comment on this, I do believe these amendments limit the freedom of expression for foreign entities as they are restricted from donating to political entities. The High Court of Australia has decided in some cases that restrictions on the ability for individuals to make political donations to political entities may infringe on the implied freedom of political communication. Given the close connection between the implied right and the right to freedom of expression, I consider these amendments would limit the right to freedom of expression for foreign entities who are individuals. 

The Explanatory Statement has been revised to acknowledge this limitation and provide reasoning as to why this limitation is justified in the circumstances. 

Additionally, I acknowledge the Committee’s comments that these provisions may also limit a political entity’s (as far as they are an individual) right to be presumed innocent until proven guilty under section 22 of the HRA. The Explanatory Statement has been revised to acknowledge this limitation and provide reasoning as to why this limitation is justified in the circumstances. 

Thank you for your consideration of the Bill. I trust the information above is of assistance to the Committee.

Yours sincerely



Mick Gentleman MLA
Acting Special Minister of State
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