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[bookmark: _Toc137582435]About the committee
[bookmark: _Toc137582436]Establishing resolution
The Assembly established the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) on 2 December 2020. 
The Committee is responsible for the following areas:
(10)	the Standing Committee on Justice and Community Safety is also to perform a legislative scrutiny role of bills and subordinate legislation by:
(a)	considering whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly:
(i)	unduly trespass on personal rights and liberties;
(ii)	make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers;
(iii)	make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions;
(iv)	inappropriately delegate legislative powers; or
(v)	insufficiently subject the exercise of legislative power to parliamentary scrutiny; and
(vi)	consider whether any explanatory statement associated with legislation meets the technical or stylistic standards expected by the Assembly;
(b)	reporting to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; 
(c)	considering whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(i)	is in accord with the general objects of the Act under which it is made;
(ii)	unduly trespasses on rights previously established by law;
(iii)	makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; or
(iv)	contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; and
(d)	consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Assembly;
You can read the full establishing resolution on our website.
[bookmark: _Toc137582437]Committee members
Peter Cain MLA, Chair
Marisa Paterson MLA, Deputy Chair
Andrew Braddock MLA
[bookmark: _Toc137582438]Secretariat
Kate Mickelson, Acting Committee Secretary
Anna Hough, Assistant Secretary 
Satyen Sharma, Administration Officer
Daniel Stewart, Legal Adviser (Bills)
Stephen Argument, Legal Adviser (Subordinate Legislation)
[bookmark: _Toc137582439]Contact us
Mail	Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
Legislative Assembly for the Australian Capital Territory
GPO Box 1020
CANBERRA ACT 2601
Phone	(02) 6205 0171
Email	scrutiny@parliament.act.gov.au 
Website	parliament.act.gov.au/parliamentary-business/in-committees
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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.


Contents
About the committee	i
Establishing resolution	i
Committee members	ii
Secretariat	ii
Contact us	ii
Role of Committee	ii
1.	Bills	1
Proposed Amendments – No Comment	1
Financial Management Amendment Bill 2021 (No 2)	1
Gaming Machine (Club Refuge) Amendment Bill 2022	1
Motor Accident Injuries Amendment Bill 2023	2
Planning and Environment Legislation Amendment Bill 2023	2
Work Health and Safety Amendment Bill 2022	3
Government Responses – No Comment	3
2.	Subordinate Legislation	4
Disallowable Instruments—No comment	4
Disallowable Instruments—Comment	4
No Human Rights Issues	4
Subordinate Laws – Comment	5
Human Rights Issues	5
Human Rights Issues	6
3.	Outstanding responses	8
Bills	8
Report 12, dated 1 February 2022	8
Report 28, dated 3 May 2023	8
Report 29, dated 23 May 2023	8

[bookmark: _Toc79133347][bookmark: _Hlk79475490]


Scrutiny Report 31	iii

1. [bookmark: _Toc108788084][bookmark: _Toc137582441][bookmark: _Hlk79571513]Bills
[bookmark: _Toc137582442]Proposed Amendments – No Comment
[bookmark: _Toc137582443]Financial Management Amendment Bill 2021 (No 2) 
On 8 June 2023, the Committee received proposed government amendments to the Financial Management Amendment Bill 2021 (No 2) from the Minister for Industrial Relations and Workplace Safety. The Bill will provide for the Minister to determine an insourcing framework for evaluating when services or works should be provided by the public sector or an external provider. In its Scrutiny Report 12, the Committee raised concerns that there was insufficient justification provided for why this framework was not a disallowable instrument, particularly given its potential to be inconsistent with other legislation governing the Office of the Legislative Assembly,[footnoteRef:1] Auditor-General,[footnoteRef:2] Integrity Commission[footnoteRef:3] and Electoral Commission.[footnoteRef:4] The proposed amendment will respond to the Committee’s concerns by making the framework a disallowable instrument. [1:  Section 8, Legislative Assembly (Office of the Legislative Assembly) Act 2012]  [2:  Section 7, Auditor-General Act 1996]  [3:  Section 22, Integrity Commission Act 2018]  [4:  Section 6B, Electoral Act 1992] 

The proposed amendments will also standardise the terminology used throughout the Bill to replace references to the public sector generally with references to the defined public sector entities, and illustrate the exclusion of Commonwealth entities from the Bill’s scope.
On 19 June 2023, the Committee received proposed amendments to the Financial Management Amendment Bill 2021 (No 2) from Mr Cain MLA. The proposed amendments will remove from the definition of public sector entities an officer of the Assembly, the Office of the Legislative Assembly, the Electoral Commission and the Integrity Commission. The effect of the proposed amendments will be to remove these entities from the obligations of the proposed insourcing framework put forward by the Bill. 
The Committee has no comments on these proposed amendments.
[bookmark: _Toc137582444]Gaming Machine (Club Refuge) Amendment Bill 2022
[bookmark: _Hlk137557592]On 2 June 2023 the Committee received proposed government amendments to the Gaming Machine (Club Refuge) Amendment Bill 2022 from the Attorney-General. The proposed amendments will amend the Gambling and Racing Control (Code of Practice) Regulation 2002 to require a club licensee, where a club refuge declaration is in force for the licensee’s club, to:
provide a refuge area which is separate from the club’s gaming area;
not serve alcohol in the refuge area;
provide people accessing the club as a refuge area any information given to the community by the emergency services commissioner or information on other places that may be accessed as a refuge given by the director-general;
ensure a gambling contact officer for the club is present; and
require the club licensee to ensure a person accessing the refuge area does not receive direct marketing about club membership.
The Committee has no comments on the proposed amendments.
[bookmark: _Toc137582445]Motor Accident Injuries Amendment Bill 2023
On 8 June 2023 the Committee received proposed government amendments to the Motor Accident Injuries Amendment Bill 2023 from the Special Minister of State. The proposed amendments will:
add an additional serious offence to the definition in section 48 of the Motor Accidents Injuries Act 2019 (an aggravated offence of section 5A (Races, attempts on speed records, speed trails etc) of the Road Transport (Safety and Traffic Management) Act 1999 which is included in the Road Safety Legislation Amendment Bill 2022) which can lead to suspension or end of income replacement benefits, treatment and care benefits or quality of life benefits if a person is charged, convicted or found guilty of the offence;
add to the amendment of section 50 which limits entitlements to defined benefits under the Act where a person’s claim is accepted by a workers compensation scheme to include where a person’s claim is otherwise settled in accordance with the scheme;
recast various sections of the Act to align the terminology with the terminology used in workers compensation legislation; and
make other minor or technical amendments.
The Committee has no comment on the proposed amendments.
[bookmark: _Toc137582446]Planning and Environment Legislation Amendment Bill 2023
On 5 June 2023 the Committee received correspondence from the Minister for the Environment. That correspondence describes proposed government amendments which are intended to be moved during debate of the Planning and Environment Legislation Amendment Bill 2023. 
The proposed amendments are described as amending section 2 of the Professional Engineers Act 2023 to disapply section 79 of the Legislation Act 2001. Section 2 of the Professional Engineers Act provides that the Act will commence on a day fixed by the Minister by written notice. Section 79 of the Legislation Act provides for the automatic commencement after 6 months of any law which did not commence on the day it was notified. By disapplying section 79, the proposed amendments will permit the commencement of the Professional Engineers Act to be delayed beyond 6 months. The correspondence from the Minister indicates that the delay in expected commencement of the Act is to enable consultation with the community and industry in the completion of the necessary regulations, disallowable and notifiable instruments. 
The Committee thanks the Minister for bringing this matter to the Committee’s attention and has no comment on the proposed amendments.
[bookmark: _Toc137582447]Work Health and Safety Amendment Bill 2022
On 6 June 2023 the Committee received proposed amendments to the Work Health and Safety Amendment Bill 2022 from the Speaker. The Committee reported on an earlier version of these proposed amendments in its Scrutiny Report 23. The proposed amendments prevent the Work Health and Safety Act 2011 limiting any power, privilege or immunity given to the Assembly, its committees or members under section 24 of the Australian Capital Territory (Self‑Government) Act 1988 (Cth). They also make it clear that the Work Health and Safety Act does not confer the power to improperly prohibit a proceeding of the Assembly or any of its committees. 
The Committee has no comment on the proposed amendment.
[bookmark: _Toc137582448]Government Responses – No Comment
The Committee received a response to the Committee’s comments on the following Bill and has no further comments:
Financial Management Amendment Bill 2021 (No 2)
This response can be viewed online.
[bookmark: _Hlk137564288]The Committee wishes to thank the Minister for Industrial Relations and Workplace Safety for his helpful response.



[bookmark: _Toc137582449]Subordinate Legislation
[bookmark: _Toc137582450]Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and has no comments on them:
· [bookmark: _Hlk132969604]Disallowable Instrument DI2023-89 being the Cemeteries and Crematoria (Governing Board) Appointment 2023 (No 1) made under section 117 of the Cemeteries and Crematoria Act 2020
· Disallowable Instrument DI2023-90 being the Cemeteries and Crematoria (Governing Board) Appointment 2023 (No 2) made under section 117 of the Cemeteries and Crematoria Act 2020
· Disallowable Instrument DI2023-91 being the Official Visitor (Disability Services) Appointment 2023 (No 1) made under section 10(1)(c) (Appointment) of the Official Visitor Act 2012
[bookmark: _Toc137582451]Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Hlk118033655][bookmark: _Toc137582452]No Human Rights Issues
· Disallowable Instrument DI2023-95 being the Waste Management and Resource Recovery (Processing Refund Protocol) Determination 2023 made under section 64L of the Waste Management and Resource Recovery Act 2016
This instrument determines a Processing Refund Protocol, for section 64L of the Waste Management and Resource Recovery Act 2016.  The purpose a Processing Refund Protocol is to ‘determine a way to work out the processing refund payable to the material recovery facility operator.’  The instrument relates to the container deposit scheme.  A material recovery facility operator is defined in section 64B of the Act as a waste management business that processes waste collected as part of a waste collection service and holds a waste facility licence allowing the processing of waste (otherwise than by thermal treatment) at a waste facility.
The instrument revokes and re-makes an earlier instrument (DI2022-266).  The changes made to the previous instrument are detailed in the explanatory statement for the instrument, which also offers the following explanation for why the changes are required:
The Waste Management and Resource Recovery (Processing Refund Protocol) Determination 2022 (DI2022-266) commenced on 22 December 2022. Amendments to the Processing Refund Protocol were required due to an incident occurring at the Hume Material Recovery Facility (MRF) deeming the Hume MRF unable to processes and claim material under the ACT Container Deposit Scheme (CDS) and does not have a prejudicial effect.
The explanatory statement for the instrument discusses human rights issues::
Human rights
As a result of the review to this instrument, only changes relevant to the processing of material outside of the ACT have been made and do not have an impact on human rights.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
This comment does not require a response from the Minister.
[bookmark: _Toc137582453]Subordinate Laws – Comment
The Committee has examined the following subordinate laws and offers these comments on them:
[bookmark: _Toc137582454]Human Rights Issues
· Subordinate Law SL2023-8 being the Gambling and Racing Control (Code of Practice) Amendment Regulation 2022 (No 1) made under the Gambling and Racing Control Act 1999
This subordinate law amends the Gambling and Racing Control (Code of Practice) Regulation 2002, (according to the explanatory statement for the subordinate law) ‘to implement the consistent gambling messaging measure and staff training measure in the National Consumer Protection Framework for Online Wagering (NCPF).’  The explanatory statement goes on to state:
The NCPF provides a nationally consistent framework to minimise gambling harm related to wagering activity. The NCPF was developed in response to the 2015 Review of Illegal Offshore Wagering and consists of 10 consumer protection measures for online wagering. The Commonwealth and all Australian States and Territories participate in the NCPF.
The explanatory statement goes on to outline the relevant changes to the NCPF.
The explanatory statement discusses human rights issues:
HUMAN RIGHTS IMPACTS
The Amendment Regulation imposes obligations on Tabcorp ACT (a corporation). Tabcorp ACT is currently the sole online wagering service provider licensed in the ACT.
Through reducing the risk of gambling harm, the measures included in the Amendment Regulation can be considered to support the right to the protection of the family and children (section 11 of the Human Rights Act 2004 (HRA)).
CONSISTENCY WITH HUMAN RIGHTS
International human rights law places obligations on governments to “respect, protect and fulfil” rights. The obligation to respect means governments must ensure its organs and agents do not commit violations themselves; the obligation to protect means governments must protect individuals and groups from having rights interfered with by third parties and punish perpetrators; and the obligation to fulfil means governments must take positive action to facilitate the full enjoyment of rights.
The European Court of Human Rights has considered the positive obligation of governments to uphold rights in depth, noting governments must put in place legislative and administrative frameworks to deter conduct that infringes rights, and to undertake operational measures to protect an individual who is at risk of rights infringement. 
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
This comment does not require a response from the Minister.
[bookmark: _Toc137582455]Human Rights Issues
· Subordinate Law SL2023-9 being the Victims of Crime Amendment Regulation 2023 (No 1) made under the Victims of Crime Act 1994
This subordinate law amends the Victims of Crime Regulation 2000, (according to the explanatory statement for the subordinate law) ‘by increasing the pool of victims eligible to access support under the Scheme to include family members of victims who have been killed in motor vehicle accidents involving an offence.’  The explanatory statement indicates that it also deletes a duplicate provision in the Victims of Crime Regulation. 
The explanatory statement discusses human rights issues:
CONSISTENCY WITH HUMAN RIGHTS
The [subordinate law] supports the protection of the family and children under section 11 of the Human Rights Act 2004 (HR Act) by facilitating access of family members of a victim who has been killed in motor vehicle accidents involving an offence to support and assistance under the Scheme. This includes access to immediate crisis counselling, case coordination and ongoing therapeutic support.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
This comment does not require a response from the Minister.
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[bookmark: _Toc130810366][bookmark: _Toc137582458]Report 12, dated 1 February 2022
Bills 
· Electoral Amendment Bill 2021
[bookmark: _Toc137582459]Report 28, dated 3 May 2023
Bills
· Human Rights Commission Amendment Bill 2023
· Modern Slavery Legislation Amendment Bill 2023
[bookmark: _Toc137582460]Report 29, dated 23 May 2023
Bills
· Biosecurity Bill 2023
· Justice (Age of Criminal Responsibility) Legislation Amendment Bill 2023
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