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Resolution of appointment

The Legislative Assembly for the ACT appointed the Standing Committee on Justice and Community Safety on 13 December 2016.

Specifically the resolution of 13 December 2016 establishing the Standing Committees of the 9th Assembly, as it relates to the Justice and Community Safety Committee states:

That:

(1) The following general purpose standing committees be established and each committee inquire into and report on matters referred to it by the Assembly or matters   that   are   considered   by   the   committee   to   be   of   concern   to   the community:

(d) a  Standing  Committee  on  Justice  and  Community  Safety  to  perform  a legislative  scrutiny  role  and  examine  matters  related  to  community  and individual rights, consumer rights, courts, police and emergency services, corrections  including  a  prison,  administrative  law, civil  liberties  and human  rights,  censorship,  company  law,  law  and  order,  criminal  law, consumer affairs and regulatory services;
(4) Each  general  purpose  committee  shall  consist  of  the  following  number  of members, composed as follows:

(d) the Standing Committee on Justice and Community Safety:

(i) two members to be nominated by the Opposition;

(ii) two members to be nominated by the Government; and

(iii) the Chair shall be an Opposition member;

(6) Each committee shall have power to consider and make use of the evidence and records of the relevant standing committee during the previous Assembly.

(7) Each committee be provided with necessary staff, facilities and resources.

(8) The foregoing provisions of this resolution, so far as they are inconsistent with the  standing  orders,  have  effect  notwithstanding  anything  contained  in  the standing orders.

Terms of reference

Inquire into the 2015–16 annual and financial reports of government directorates and agencies as listed at paragraph 1.2 according to the Schedule determined by the ACT Legislative Assembly.
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Recommendations

Recommendation 1
3.12
The Committee recommends that, where possible, the Select Committee on the 2016 ACT Election and Electoral Act 1992 review the application of the 100 metre rule and matters relating to the communication of that rule in a timely manner.
Recommendation 2
4.17
The Committee recommends that the ACT Education Directorate and the ACT Human Rights Commission, to the extent that work is not already taking place, coordinate their respective work to implement any relevant recommendations or responses to findings from the Royal Commission into Institutional Responses to Child Sexual Abuse.
Recommendation 3
4.33
The Committee recommends that, after one year of operation, the ACT Government conduct a formal evaluation of the new structure of the Human Rights Commission that, amongst other things, should include: assessing the effectiveness of the new structure to support its combined legislative functions; and how resources are allocated across that structure.
Recommendation 4
4.34
The Committee recommends that the ACT Government table the report of the evaluation of the new structure of the Human Rights Commission in the ACT Legislative Assembly within three months of its completion.
Recommendation 5
4.56
The Committee recommends that the ACT Government, through the Victims of Crime Commissioner, devise a method for resolution of family violence for those people who have a preference not to pursue such matters through mechanisms provided by the Courts or police.
Recommendation 6
4.59
The Committee recommends that the ACT Government give consideration to the merits, or otherwise, of creating an offence for breaching bail in the Australian Capital Territory.
Recommendation 7
4.63
The Committee recommends, to the extent that work is not already taking place, that the ACT Government, as part of the co-design of the Family Safety Hub, develop standard operating procedures  for information sharing requirements between relevant government and non-government stakeholders that comply with the Australian Privacy Principles.
Recommendation 8
5.51
The Committee acknowledges the consistent advice from witnesses regarding the need for additional funding to the Office of the Director of Public Prosecutions (DPP).  Accordingly, the Committee recommends that funding for the Office of the DPP should reflect the important functions of the Office.
Recommendation 9
5.73
The Committee recommends that the ACT Government, as part of the co-design of the Family Safety Hub, to the extent that work is not already taking place, consider the viability of the Hub as a first line referral mechanism between relevant government and non-government stakeholders.
Recommendation 10
5.90
The Committee acknowledges the increased workload of the Legal Aid Commission ACT and the importance of ensuring that its future baseline funding is consistent, at least, with allocations provided to it over the last two financial years.  Accordingly, the Committee     recommends that funding for the Legal Aid Commission ACT should reflect the important functions of the Commission.
Recommendation 11
5.108
The Committee recommends that the responsible Minister update the ACT Legislative Assembly, by the last sitting day in August 2017, on the matter of NDIS Transport Hub Funding as raised by the ACT Public Trustee and Guardian at the National Meeting of Australian Public Trustees held in Hobart 22–23 March 2017.
Recommendation 12
5.116
The Committee recommends that the ACT Government report to the ACT Legislative Assembly, by the first sitting day in August 2017, on the outcome(s) of the supported decision making trial as undertaken by the community advocacy group—ACT Disability, Aged and Carer Advocacy Service (ADACAS).
Recommendation 13
5.149
The Committee recommends, in connection with the KPMG audit report into fraud in the Office of the Public Trustee in the years 2010 to 2013, that the ACT Government, through the Justice and Community Safety Directorate: (a) follow up on the findings of the KPMG audit report to provide assurance that the findings and recommendations of the Report are reflected in the contemporary and governance arrangements in the Office of the Public Trustee and Guardian; and (b) report to the ACT Legislative Assembly, by the last sitting day in August 2017, on the recommendations of the KPMG audit report that have been accepted either in-whole or in-part.  This should include: (i) a summary of action to date, either completed or in progress (including milestones completed); and (ii) the proposed action (including timetable), for implementing recommendations (or parts thereof), where action has not yet commenced.
Recommendation 14
6.18
The Committee recommends that the ACT Government prioritise further work with regard to closing any gaps which exist in current legislation and look at other measures to address organised crime including outlaw motorcycle gangs (OMCGs) in the ACT.
Recommendation 15
6.25
The Committee recommends that the ACT Government continue its work on improving services and legislative responses with a focus on needs of victims of domestic and family violence.
Recommendation 16
6.41
The Committee recommends that the ACT Government: (i) ensure that the Justice and Community Safety Directorate’s new integrated computer management system (ICMS) be able to report on bail offences; and (ii) inform the ACT Legislative Assembly as to when the new IMCS will be fully functional.
Recommendation 17
6.48
The Committee recommends that the ACT Government, in conjunction with the Director of Prosecutions (DPP), prioritise the scope, terms of reference and commissioning of a review of the resourcing arrangements for the Office of the DPP, and report back to the ACT Legislative Assembly within three months of its completion.
Recommendation 18
7.21
The Committee recommends that the ACT Government prioritise an increase in accommodation available to women detainees at the Alexander Maconochie Centre (AMC).
Recommendation 19
7.35
The Committee recommends that the Minister for Corrections detail to the ACT Legislative Assembly, by the last sitting day in 2017, the extent of their responsibilities and jurisdiction with regard to the Medical centre at the Alexander Maconochie Centre (AMC) where the methadone treatment program is administered.
Recommendation 20
7.44
The Committee recommends that, to the extent that work is not already taking place, the ACT Government commence the process of strategic planning for an ageing cohort of prisoners at the Alexander Maconochie Centre (AMC).
Recommendation 21
7.58
The Committee recommends that the ACT Government, as part of the upgrade of ACT Correction Services’ Offender Management System, ensure that its functionality provides for robust reporting on, and capacity for interrogation of, offender data from custodial and community based sentences.  This enhanced functionality should also extend to the Sentence Administration Board.
Recommendation 22
7.65
The Committee recommends that the ACT Government give consideration to the proposal that the presumption against bail is consistent with existing presumptions in the circumstances after the arrest of an offender following the execution of a warrant issued by one of the Sentence Administration Board’s judicial members.
Recommendation 23
8.15
The Committee recommends that the ACT Government discuss and consult with key stakeholders, including the ACT community, as to the parameters and priorities of phase three of the Restorative Justice scheme, in order to protect victims.
Recommendation 24
9.17
The Committee recommends that the ACT Government, through the Attorney General report to the ACT Legislative Assembly, by the last sitting day in August 2017, on the outcomes of the Greyhound Racing Industry Options Analysis, including the Terms of Reference.
Recommendation 25
9.25
The Committee recommends that the ACT Government, in relation to identifying problem gamblers and addressing their needs, consider building financial incentives in the gaming regulatory framework for those patrons with significant gambling problems but who choose not to self-exclude.
Recommendation 26
10.25
The Committee recommends that the ACT Government deploy resources so that Rural Fire Service volunteers who have done basic training can be assessed in a timely way on competencies, and that the outcome of these matters be reported back to the Standing Committee on Justice and Community Safety before the start of the next ACT bushfire season.
Recommendation 27
10.53
The Committee recommends that the ACT Government ensure that budgetary allocations for the ACT Policing Agreement are calculated such that value in real terms is at least maintained.
Recommendation 28
10.54
The Committee recommends that the ACT Government change its arrangements with the Australian Federal Police such that there is an ACT Policing Agreement negotiated and concluded every three to five years rather than the present yearly arrangement.



1 Introduction
1.1 On 16 February 2017, the 2015–16 annual and financial reports of all government agencies were referred to the relevant standing committees of the Legislative Assembly for the ACT.

1.2 The annual and financial reports for 2015–16, or parts thereof, referred to the Standing Committee on Justice and Community Safety (the Committee) were:

· ACT Electoral Commission;
· ACT Gambling and Racing Commission;
· ACT Human Rights Commission;
· ACT Policing;
· Chief Minister, Treasury and Economic Development Directorate—parts thereof relating to the Attorney-General’s portfolio:
· racing and gaming policy;
· Chief Minister, Treasury and Economic Development Directorate—parts thereof relating to the portfolio of the Minister for Justice, Consumer Affairs and Road Safety:

· Access Canberra—Commissioner for Fair Trading;
· Director of Public Prosecutions;
· Justice and Community Safety Directorate; 
· Legal Aid Commission (ACT);
· Public Advocate of the ACT; 
· Public Trustee and Guardian; and 
· Victim Support ACT.
Conduct of inquiry

1.3 The Committee held public hearings on 7 and 8 March 2017. At these hearings the Committee heard from Ministers, accompanying directorate and agency officers, and members of governing boards.
  Witnesses who appeared before the Committee are listed at Appendix A.
1.4 The Committee met on 27 April 2017; 8, 16 and 30 May 2017 to discuss the Chair’s draft report which was adopted on 30 May 2017.

Questions taken on notice and on notice
1.5 At the Committee’s public hearings, 57 questions (some with multiple parts) were taken on notice.  60 questions on notice (some with multiple parts) were submitted by members following the hearings.
  The following table summarises these questions by portfolio.

Table 1.1—Summary of questions
 by portfolio
	Portfolio  
	Questions taken on notice
	Questions on notice

	ACT Electoral Commission
	3
	N/A

	Attorney General
	12
	8

	Corrections
	11
	5

	Disability, Children and Youth 
	N/A
	1

	Justice, Consumer Affairs and Road Safety 
	4
	18

	Police and Emergency Services 
	6
	21

	Prevention of Domestic and Family Violence
	3
	3

	Regulatory Services
	4
	3

	Statutory Office holders
 (Attorney General portfolio) 
	9
	1

	Statutory Office holders
 (Justice, Consumer Affairs and Road Safety portfolio)
	5
	N/A


1.6 The Committee thanks directorates and agencies for providing responses to its questions either as taken on notice at public hearings or post hearings as questions on notice. This information assisted the Committee in its understanding of the many issues it considered during the inquiry.

1.7 The Committee sought clarification on a number of issues at public hearings, some of which are expanded on in the following chapters.

1.8 Full transcripts of public hearings are available on the Legislative Assembly website at: http://www.hansard.act.gov.au/hansard/2017/comms/default.htm#justice
Acknowledgements

1.9 The Committee thanks relevant ACT Government Ministers and their accompanying directorate and agency officers, statutory officers and members of governing boards, who assisted the Committee during the course of its inquiry by appearing before it to give evidence and/or providing additional information.
2 Purpose and intent of annual reports

2.10 Accountability of the Executive to the Legislative Assembly and to the public is a key principle of responsible government. For this to be achieved executive agencies must be fully committed both to accountability and to disclosure of information in a straightforward way that is meaningful and easily understandable without financial or accounting training.

2.11 The provision of meaningful operational and financial information by government to parliament and the public is a fundamental component of the accountability process.

2.12 Annual reports are the principal and most authoritative way in which directors-general and chairpersons account to the Legislative Assembly and other stakeholders, including the public, for the ways in which they have discharged their statutory and other responsibilities and utilised public funds over the preceding 12 months.

2.13 As key accountability documents, annual reports are:

· one of the main ways for agencies to account for their performance, through Ministers, to the Legislative Assembly and the wider community;

· a key part of the historical record of government and public administration decisions, actions and outcomes;

· a source of information and reference about the performance of agencies and service providers; and

· a key reference document for internal management.
 
2.14 Annual reports co-exist with other annual whole-of-government reporting processes to present an aggregated view of the performance of the ACT public sector as a whole.
 
Reporting framework

2.15 Annual and financial reports are prepared by all reporting entities in accordance with the:

· Annual Reports (Government Agencies) Act 2004;

· Annual Report Directions 2015-16; and

· Financial Management Act 1996.
Annual Reports (Government Agencies) Act 2004
2.16 The Annual Reports (Government Agencies) Act 2004 (the AR Act) sets the framework for annual reporting across the ACT public sector.  This framework identifies which public bodies provide annual reports and outlines the time frame for provision of reports to the Legislative Assembly.

Annual Report Directions

2.17 The Annual Report Directions (Directions), which are issued under sections 9, 12 and 16 of the AR Act:

...apply to all administrative units and those government agencies identified as public authorities. The reporting requirements specified within the Directions apply to Annual Reports for the 2014-15 and 2015-16 financial years with the reporting period being 1 July to 30 June (unless specified differently for particular agencies).

2.18 The ACT Auditor-General’s Office audits the annual reports of all reporting entities for compliance with the Directions.

Financial Management Act 1996
2.19 The Financial Management Act 1996 (FM Act) provides for the financial management of the Government and the scrutiny of that management by the Legislative Assembly, and specifies financial reporting requirements for the Government.

2.20 Directorates and public authorities with financial reporting obligations under the FM Act are required to include audited financial and performance statements in their annual reports.
 
3 ACT Electoral Commission
3.21 The Committee heard from the Acting Electoral Commissioner on Wednesday 8 March 2017 to discuss the ACT Electoral Commission’s (the Commission) 2015–16 annual report.  A range of matters were discussed including: campaign complaints; the Commissioner’s ruling regarding application of the 100 metre rule; electronic voting; Elections ACT website and server capacity on election night; redistribution of electoral boundaries for the 2016 election; and Elections ACT compliance reviews on the funding and disclosure scheme.

Questions

3.22 Three questions were taken on notice at the hearing.  The questions related to provisions in the Electoral Act 1992 covering interpretation of the 100 metre rule; complaints received by the Electoral Commissioner in 2016 regarding candidates and campaigning; and fines for over expenditure of election funds by third party campaigners.

Campaign complaints 

3.23 The Committee was interested in the volume of complaints received by the Electoral Commissioner in 2016 regarding candidates and campaigning and whether the numbers were materially different from those in other election years.  The Acting Electoral Commissioner advised:  
We certainly track it. I would not say it was significantly different. The general categories that we receive are in reference to the 100-metre rule. There was a bit of a spike at this election in relation to the placement and number of what people commonly call corflute signs but not to a degree that was alarming, no.

3.24 As to comparisons between the figures for 2016 and other election years, the Committee was advised on notice:  

There were 169 complaints made to the Electoral Commissioner relating to the 2016 election, each of which was seriously considered and investigated.
Most of the complaints were of a similar nature to those received in 2008 and 2012, although the overall number increased from 154 in 2008 to 204 in 2012, then decreased to 169 in 2016.

In 2016, 132 of the complaints related to activities of parties and candidates, 29 related to activities of Elections ACT and a further 8 related to other matters.

3.25 For the purposes of comparison across the 2008, 2012 and 2016 elections, complaints fell into broad categories as set out in Table 3.1.
Table 3.1—Number of complaints received by the ACT Electoral Commission for each of the 2008, 2012 and 2016 elections

	Complaint category
	2008
	2012
	2016

	Complaints relating to party and candidate activity

	Matters regulated under the Electoral Act

	· Canvassing within 100-metres on a polling place
	30
	18
	33

	·  Authorisation of advertisements
	17
	24
	35

	· Miscellaneous1
	5
	16
	12

	Matters not regulated under the Electoral Act

	· Placement of signs in public or commercial places2
	12
	28
	13

	· Miscellaneous3
	39
	24
	39

	Sub-total – Complaints relating to party and candidate activity
	105
	110
	132

	Complaints relating to Elections ACT services

	Voting

	· Locations/signage
	10
	13
	2

	· Electronic voting facilities/systems
	0
	14
	1

	· Electronic voting staff assistance
	9
	10
	6

	· Other voting facilities/systems/postal voting
	0
	123
	4

	· Other voting staff assistance
	10
	15
	2

	Elections ACT advertising
	11
	8
	7

	Miscellaneous
	5
	10
	7

	Sub-total – Complaints relating to Elections ACT services
	45
	79
	29

	Complaints unrelated to Party, candidate or Elections ACT activity4
	4
	15
	8

	Total complaints
	154
	204
	169


Note 1: These complaints included assertions that a party provided incorrect information regarding the use of the electoral roll, issues relating to misleading/deceptive advertising, and assertions in relation to the expenditure cap.

Note 2: These complaints were referred to Transport Canberra and City Services, and included references to the number, size and location of signs, location of stationary vehicles displaying advertising, and use of public land.

Note 3: These covered a range of activity including the quality of messages in advertising, acceptable canvassing, junk mail, and use of material without permission.

Note 4: The unrelated complaints referred to issues such as the availability of electoral roll data, compulsory voting, the media blackout, voter identification not being required and the ABC television coverage.

Commissioner ruling—application of 100 metre rule

3.26 The Committee inquired about the Commissioner’s ruling with regard to the application of the 100  metre rule—either from the physical building or the boundary perimeter—and was told:

The Electoral Act provides for the ability to either set the 100-metre boundary from every aspect of the building in which polling is to occur, which historically has been the way the commission has enforced that 100-metre rule. But it also provides the ability for the commissioner to set the boundary 100 metres from a boundary in which the building is located.

3.27 As to confirmation that a new ruling was made by the Commissioner in 2016 and the extent to whether there will be continuity in its application in 2020, the Acting Commissioner stated:

Yes. It was a new ruling by the commissioner at the time. I suspect that the continuity will come in 2020 and further, because it is unlikely that additional boundary fences for schools and things will be different. It is of course possible.

3.28 The Committee noted that there was minimal warning between notice of the new ruling and election day in 2016 and asked whether an undertaking could be given to provide advance notice with regard to the 100 metre rule for the 2020 General Election.  The Acting Commissioner indicated:
We can certainly, as a commission, review that at an earlier period and provide those maps that are provided to the parties and present it on the website.

Committee comment

3.29 The Committee accepts that it is presented that the 100 metre rule, along with the Hare Clark system and the Robson rotation are all part of the defining features of the ACT election system that importantly gives the power of the vote to the electorate as opposed to the political parties.

3.30 The Committee welcomes the Commission’s undertaking to review the application with regard to the 100 metre rule earlier for the 2020 election year and to also make available from its website the maps that are provided to political parties. 
3.31 The Committee is aware that a select committee has been established to review and report on the operation of the 2016 ACT Election and the Electoral Act 1992 and other matters.  The Committee acknowledges that the application of the 100 metre rule pursuant to section 303(7) of the Electoral Act 1992 would be relevant to that committee’s inquiry.   

The Committee recommends that, where possible, the Select Committee on the 2016 ACT Election and Electoral Act 1992 review the application of the 100 metre rule and matters relating to the communication of that rule in a timely manner.     
Electronic voting

3.32 The Committee discussed with the Acting Commissioner technology as it related to electronic voting—in particular, that the system continues to use key stroke technology as compared with touch screen functionality.  The Acting Commissioner confirmed that the System used in 2016 was basically, notwithstanding some upgrades and reviews, the same as that which was used in 2001.

3.33 It was explained to the Committee that the key stroke technology was a key security and integrity measure.  The Acting Commissioner elaborated:  

It is very natural for people to want a touch screen version of electronic voting and we note that, but one of the security and integrity measures within this electronic system is the ability to track keystrokes to confirm that what is entered into the system is actually what came out of it. It is part of the integrity of the system and the open source nature of that and there is no way you can tell how someone voted. There is no link between the vote and the person, but there is an ability to audit the software to ensure that if that keystroke is made then that is the result of that. That is a much harder thing to be doing with a touch screen. However, having said that, as we do between all elections, we review all of our ICT systems. There will be a particular focus, commencing quite shortly, on a review of electronic voting…

3.34 The Committee was also told that in the exit polling, the Commission does between each election, that:  

…there is a high confidence and high satisfaction with the electronic voting system and the more and more it is being used, the more and more people become familiar with it and we receive very few, if any, complaints about that nature of it.

The Committee also heard that the key stroke technology, that supports the electronic voting system, has additional benefits to that of security and integrity, in that it provides for a blind or vision impaired voter to vote in secret.  This is possible via the use of audio navigation through the system, which is linked to key strokes.  This sort of audio navigation would be difficult to achieve using touch screen functionality.  The Acting Commissioner explained further:

One of the reasons that electronic voting was introduced back in 2001, or very much one of the strong benefits of it, is that it was the first parliamentary system in which a blind or vision impaired voter could vote entirely in secret. It does that through the use of audio navigation through the system, linked to the key strokes. Again, it is very difficult to do on a touch screen. Having said that, we could maintain two different systems…

Other matters

3.35 Other matters discussed by the Committee included:
· the Electoral Amendment Bill—objective was to exclude from electoral expenditure what used to be known as the communications allowance. As the Bill did not pass the Assembly before the election, the Acting Commissioner confirmed that from 1 January 2016 until the end of polling day the expenditure by MLAs that falls within the definition of electoral matter was therefore included under those counts
;

· Elections ACT website and server capacity on the 2016 election night—including underestimating the load that would be expected and the impact of the auto-refresh system multiplying the load and resulting in slow response rates; and an undertaking to take on board the lessons arising
;

· redistribution of electoral boundaries for the 2016 election being the most complicated since the creation of self-government in addition to it being the first time the number of electorates had changed.  The Committee discussed how the redistribution process takes place pursuant to the Electoral Act, two years before every election, in consultation with the Community and the requirement that as close as possible, there must be parity between the size of five-member seats—plus or minus five per cent of the quota of enrolment
;

· communication strategies used by the Electoral Commission with regard to the redistribution and any challenges arising.  The Committee heard that the first phase of the information campaign—communication about the redistribution—included: advertising on television, radio and bus shelters, various social media platforms; and engaging SMS services for people registering mobile phone numbers as part of enrolment.  The second phase encompassed standard practice—including household mail outs
;

· Elections ACT compliance reviews on the funding and disclosure scheme—concerning two third-party campaigners overspending on the $40 000 expenditure cap.  Clarification that review of these reported overspends is currently underway, with an independent auditor visiting each of the third-party campaigners to confirm the exact figure of the overspend  incurred. The Electoral Act prescribes the penalty for breaching the expenditure cap as payment to the Territory of twice the amount over the cap
; 

· powers of the Electoral Commission with regard to electoral advertising as it concerns authorisation of said material
;

· completeness and accuracy of the ACT Electoral Roll, along with an improvement in enrolments for the 18–19 and 20–24 year age groups.  Improvement attributable to direct enrolment measures arising from changes in Commonwealth law that facilitate direct enrolment and updating of electoral details due to the AEC having access to some prescribed data sources such as driver’s licence, Centrelink and tax information
; and        

·  the establishment of an ACT Disability Advisory Committee to advise the Electoral Commissioner on issues and strategies to ensure people with disabilities are empowered and able to vote—including: steps taken to establish the specific reference group for the disability community, a first for the Commission; peak bodies on the Group; and strategies implemented to improve engagement with the disability community
.

4 Statutory Officers: Justice portfolio

4.36 The Committee heard from the statutory officers and related agencies that fall within the Justice, Consumer Affairs and Road Safety portfolio on 7 March 2017 to discuss their respective 2015–16 annual reports.  The annual reports considered were: the Human Rights Commission; and Victim Support ACT. 
Questions 

4.37 Five questions relating to these statutory office holders were taken on notice at the hearing(s) of 7 March 2017.  The Question coverage included: executive salaries relating to the Human Rights Commission; the Financial Assistance Scheme; and statistics on complaints.
Human Rights Commission

Opening statement

4.38  The President of the Human Rights Commission told the Committee that:

It has been a very busy year for the commission. We were restructured from 1 April last year, 2016, and collocated offices from 4 July to 11 Moore Street. We were officially launched in August 2016. As you would be aware, the Human Rights Commission was expanded to include the Public Advocate and Victims of Crime Commissioner, including victim support, and our size approximately doubled.

4.39 However, the President told the Committee:

The collocation has increased opportunities for collaboration as well as cross referral of clients. Having a one-stop entry with clearer services and roles — that is, the separation of complaints from advocacy — has made it a better process for the commission and a better service for the public.

Changes in proportion of executive to front-line positions

4.40 The Committee noted that one rationale for the recent reorganisation of the Human Rights Commission was that it would reduce the proportion of financial resources spent on executive salaries and increase the proportion allocated to front-line services, and asked whether the proportion of the Commission’s budget allocated for executive salaries had been reduced.
 

4.41 After some discussion, and the question being taken by the President of the Commission, the Victims of Crime Commissioner responded to the question::

When the review [of the Commission] was conducted, the executive salaries were put to the Remuneration Tribunal under the new act. The President’s position was established to head the commission. I will need to go back and check my figures, but I am talking in approximate terms. The President’s salary I think increased marginally. I am not sure how much, but it was about similar. The other two commissioner positions had a reduction in salary in the commission below $200,000. I think $188,000 is what I receive, and I received an increase in salary from 146. I was outside the commission as the Victims of Crime Commissioner. When I went into the commission, the Remuneration Tribunal reset all of the commissioner salaries. With two of the commissioners, I think the positions have seen a decrease in approximately 30,000, but I would have to check my figures. I received an increase in salary, and I am on equal par with the other two commissioners.

4.42 The Victims of Crime Commissioner added:

Going on to the percentage, I think the issue in the review was that the commission at the time was quite small. When victim support went into the commission, we brought our funding with us, of course, which is $2.6 million. That increased staff, nearly doubled the staff, in the commission. So as a percentage of the total commissioner budget, you would see a reduction on what it was before the review.

4.43 When asked whether the previous annual budget for the Victims of Crime Commission—of $2.7 Million—had been reduced 
 the Committee was told that the budget had not been reduced, but that the force of his previous comments had been to suggest that:

Because Victim Support ACT became part of the commission, the percentage of executive salaries, as a whole-of-commission budget, would have changed because of that input of additional funds.

4.44 Later in the hearing, the President of the Human Rights Commission responded to further questions about the balance between expenditure on executive salaries and front-line services:

If you look at the KPIs on page 84 [of the Human Rights Commission’s Annual Report for 2015–16] the number of individuals provided with direct advocacy was 691 and a review of documentation was 81 per cent. So in Ms Griffiths-Cook’s area, that is an explicit increase. In relation to community engagement activities, there were 37 and the target was 30.

4.45  While the Committee was told that the annual report covered ‘only one quarter period’, from ‘1 April’, the increase in front line services with regard to direct advocacy and community engagement activities, was in the President of the Commission’s view ‘a trend’ which was ‘continuing’.

Royal Commission into Institutional Responses to Child Sexual Abuse 

4.46 The Committee inquired about the implications of findings of the Royal Commission into Institutional Responses to Child Sexual Abuse for the work of the Commission in supporting child-safe and child-friendly organisations.

4.47 The Public Advocate and Children and Young People Commissioner told the Committee that:

Both of my roles play a key role, I think, in promoting and facilitating improvements in organisations to ensure that they are child safe as well as child friendly. We have not had a lot of direct input back from the commission to date, though certainly the findings that the commission is putting out there as we go along are informing our practice and certainly, in our everyday work, are having us look at the issues that are brought to our attention through that lens as much as through the lens that we have always cast over those.

4.48 The Committee was told that ‘[w]e have a very strong focus in the care and protection space in particular but also across general community agencies to ensure that they are doing what they need to do’.   The Committee was further told that ‘recently I have been doing some work that is as equally relevant for Canberra directly as it is nationally’, with ‘the Department of Defence in working on their youth safe framework’.

4.49 When asked about what work had been done in schools, the Public Advocate and Children and Young People Commissioner told the Committee that:

A lot of our work in schools has been at the consultative level, but we are also providing input to the department of education through a number of their policy reviews that have taken place. There has been a particular focus at a whole-of-commission level on restrictive practice use in schools. They are also looking at suspension and exclusion policies. They are looking at their child protection policies. Those are two recent ones that have arisen and I have been asked to be part of the steering committee and advisory group.

Committee comment
4.50  The Committee acknowledges that work supporting the promotion and facilitation of child-safe and child-friendly organisations is important.  The Committee has an ongoing interest in this policy area, in particular, as it relates to building the capacity of child-safe organisations. 
4.51 The Committee is of the view, to the extent that work is not already taking place, that the Education Directorate and the Human Rights Commission coordinate their respective work to implement any relevant recommendations or responses to findings from the Royal Commission into Institutional Responses to Child Sexual Abuse, to reduce the risk of child sexual abuse in ACT schools and other institutions. 
The Committee recommends that the ACT Education Directorate and the ACT Human Rights Commission, to the extent that work is not already taking place, coordinate their respective work to implement any relevant recommendations or responses to findings from the Royal Commission into Institutional Responses to Child Sexual Abuse.
People with complex needs
4.52 The Committee asked questions regarding people with complex needs and the work of the Management Assessment Panel (MAP), as described in the Human Rights Commission (HRC) Annual report.

4.53 The HRC Annual report states that one of the functions of the HRC is to ‘[a]dvocate to protect the rights of people with complex needs’, and to:

Foster the provision of services and facilities for people who have complex and intensive support needs by coordinating lead agencies in case management via the Management Assessment Panel (MAP) service if considered appropriate.

4.54 Regarding the MAP, the Annual report states that:

The Management Assessment Panel (MAP) is a service of last resort that exists to facilitate the coordination of case planning and service provision for members of the community whose complex service needs are poorly coordinated or not adequately met. The MAP accepts referrals in relation to children, young people and adults with a disability and is a voluntary service. Referrals to the MAP will be premised on the existence of complex and challenging service provision needs that present personal risks or dangers.

4.55 The Annual report also stated that:

During 2015-16, MAP received significantly fewer referrals than in previous years with only one new MAP enquiry and one client receiving a service ... There may be a number of factors that have contributed to this reduction including (but not limited to):

 • roll out of the initial NDIS packages, assisted by Plan Coordinators to ensure that the Plans for individuals are implemented

 • significant numbers of complex matters being heard and managed through the ACAT where applications for various Community and Psychiatric Orders are heard. The individuals who are the subject of such matters and significant members of their treating team attend the ACAT, thereby contributing to the consideration of what the individual requires to be supported safely in the community.

4.56 In response to the Committee’s questions regarding the future of the MAP and clients under its administration, the Public Advocate, and Children and Young People Commissioner told the Committee:

I answer that wearing my Public Advocate hat. We have a role within the Public Advocate for managing the executive officer function of the management assessment panel. It is not that it is a Public Advocate function in and of itself but that we have an officer who takes that responsibility. Having said that, it was actually the figures themselves that raised concern for me about whether that was being utilised effectively. We have initiated a review of that program that is still underway. We have done that jointly with the independent chair of the management assessment panel.

4.57 The Public Advocate, and Children and Young People Commissioner added that she thought that ‘the need for the panel still exists’, and that:

The complexity now is how it aligns and how it works within the context of the new world order, with the introduction of the NDIS, while ensuring that it still has the ability to achieve the outcomes for individuals even when we are perhaps negotiating that space with a commonwealth department and not just ACT government departments. 

4.58 When asked about the composition of the panel, the Public Advocate, and Children and Young People Commissioner told the Committee that:

 It depends on the nature of the issue at hand. It is usually all the relevant sectors that have a responsibility in respect of the issue that is confronting the person who is the subject of that particular panel. We would have all of those people represented on the panel and, usually, people who are in a position to make some level of commitment to action in that space as well so that decisions can be made and given effect to fairly quickly.

4.59 When asked how the HRC defines ‘people with complex needs’, the Public Advocate, and Children and Young People Commissioner told the Committee that:

...operationally it is persons who are experiencing vulnerability. In the complex needs space it is usually someone who may have a condition or a situation that makes them vulnerable to some extent, but there may be multiple other compounding factors. For instance, it might be someone who has a disability who is also homeless or someone who has a disability as well as drug and alcohol misuse issues, or a combination of any and all of those.

4.60 The Commissioner went on to say that this ‘complexity of need’ usually ‘arises from the fact that they have perhaps fallen through the cracks of various systems and need some level of coordination to help pull all that back together again’.

 New structure of the Human Rights Commission (HRC)
4.61 Questions were asked and answered regarding the new structure of the HRC, which resulted from the merger of the formerly separate offices of the HRC, the Victims of Crime Commission, the Public Advocate and the Public Trustee.
 

4.62 When asked whether there had been a formal evaluation or review of the merger and whether it could be considered a success, the Victims of Crime Commissioner responded that there had ‘not been’:

We are in early days, though. We are still realising the potential benefits. I can only speak for myself; I am working towards realising the benefits of having a victim support agency and my commission’s functions within the framework of a human rights commission. I, in recent times in particular, have been working more closely with the Children and Young People Commissioner and the health complaints commissioner around how we can deliver more holistic services to victims of crime not only under my functions but under their functions as well.

4.63 The Commissioner added that his submission was still ‘online about what I thought about the amalgamation’:

I saw some benefits to victims of crime. The threat that I saw at the time was the erosion of resources that go to victims of crime through the victim support agency. We are yet to form our operational protocol. I think that is an important document. It will be a public document that will articulate how the commission will deliver its functions in a holistic sense.

4.64 In response to questions about those concerns, the Commissioner told the Committee that:

Victim support still operates as it did and I maintain my independence. I sometimes have different views from the other commissioners. I still express those views. The process of how I might do that might have changed a little, but they are administrative processes. I think the challenge for the commission as a whole is to relook at all of its functions and then to look at its budget and how to allocate those resources. Until we have those discussions I could not say whether my fears have been allayed or not.

Committee comment
4.65 The Committee acknowledges that the new structure of the HRC—resulting from the merger of the formerly separate offices of the HRC, the Victims of Crime Commission, the Public Advocate and the Public Trustee—is yet to be operational for a reporting period. 
4.66 The Committee is of the view that after one year of operation, a formal evaluation of the merger should be conducted that, amongst other things, should include: assessing the effectiveness of the new structure of the HRC to support its combined legislative functions; and how resources are allocated across that structure. 
The Committee recommends that, after one year of operation, the ACT Government conduct a formal evaluation of the new structure of the Human Rights Commission that, amongst other things, should include: assessing the effectiveness of the new structure to support its combined legislative functions; and how resources are allocated across that structure. 
 The Committee recommends that the ACT Government table the report of the evaluation of the new structure of the Human Rights Commission in the ACT Legislative Assembly within three months of its completion.
Victims of Crime Commission

Family violence law reform

4.67 Questions put to the Commissioner included those regarding the progress of family violence law reform, and a report in that area which was published by the New South Wales and Australian Law Reform commissions.

4.68 In responding, the Victims of Crime Commissioner told the Committee:

That report is from 2010. I saw it as a very important report to provide a platform for legal reform, a legal framework, which is what that report was all about. I must say the ACT government has taken a lead in implementing a large number of the recommendations. In its family law package in the last budget it also focused on responding to a number of the recommendations. I have not looked across other jurisdictions, but I am satisfied the ACT government is giving it the priority that I think needs to be applied to it nationally.

4.69 The Committee was further told that a ‘number of the reforms [had been] embedded in the Family Violence Act, which will commence on 1 May, and that the Act included ‘changes to evidence’, among other things.

4.70 At this point, the Committee asked about the work of the ACT’s Family Violence Intervention Program Coordinating Committee
 and was told that:
The family violence intervention program has been operating since 1998 in the ACT, and the ACT was a leader in that field for some time. I think that the establishment of a coordinator for family violence matters and the proposed family safety hub will impact on the operation of the FVIP not adversely. The FVIP has struggled in recent years to limit its activity to the criminal justice system when we see family domestic violence impacting on other service areas that we do not have a mandate to respond to. The family violence intervention program is one that is operating under the goodwill of a number of agencies in the ACT. I would want to see that continue and I would like to work hand in hand with the coordinator for family violence on its operation.

4.71 The Committee also asked the Commissioner if there were any particular elements which needed attention in order to improve responses to family violence.

4.72 In responding, the Commissioner told the Committee that:

There are a number of reports already available to government that set out what needs to be done to improve. I would refer the committee to the Domestic Violence Prevention Council’s death review report, the Glanfied report, and the Office for Women report. The name of that report escapes me at the moment. That sets out the agenda for reform in the ACT. The important decision that the Assembly will be asked to make will be on the design of the family safety hub, how it operates and interacts with the care and protection system in particular and how it is funded. I think the challenges that we face in this territory are the design of the family safety hub and how we can promote a response to domestic and family violence beyond just a criminal justice response.

4.73 The Commissioner added:

We need a health response. It is a health issue. It is a human rights issue. I think that our current response is too narrow and we are not capturing those people who wish family violence to stop but do not want the intervention of police or the courts. We need to be able to find a way to respond to those people, keeping them and their children safe, while protecting their ability to make decisions about how the system should best respond to them.

4.74 A further area which needed attention, he told the Committee, was information sharing. This was a ‘critical issue’ which had been raised in the ACT and in the context of a Victorian Royal Commission in the area,
 and he noted that achieving optimum settings in this area entailed ‘a balancing act between the alleged perpetrator’s right to privacy and the victim’s right to privacy’.

Arrangements for bail

4.75 Questions were asked and answered regarding bail. In particular, the Committee noted comments made by the Director of Public Prosecutions (DPP) regarding bail for persons charged with domestic violence or violent crime offences, and asked if victims of crime had reported concerns regarding alleged offenders being granted bail.
 

4.76 The Victims of Crime Commissioner told the Committee:

Often. I receive comments from victims around bail. I think generally there is a misunderstanding in the community about the purpose of bail and what elements jurists should take into account when granting bail. I think that we need better community awareness and education around bail altogether.

4.77 The Commissioner added:

I think people think that bail is a form of punishment; that the severity of the crime relates directly to whether or not someone should be granted bail. Yet there is a range of other issues that a magistrate or judge must take into account when deciding on bail.

4.78 It was noted that there were also ‘presumptions against bail for serious offences or repeat offences when someone is on bail already’, including ‘presumptions against bail for domestic violence offences, for example, in the territory’ and these were ‘ones that I would not want to see shifted away from’.

4.79 The Commissioner went on to say that:

I think that bail should be seen for what it is. There is a community safety element; there is also a reliance on whether the person will attend court for the next hearing and their compliance with the law and protection of victims when they are bailed.

4.80 Regarding the role of the DPP, the Commissioner told the Committee that:

...one of the contentious reforms that the government introduced last year was a bail reform provision for the DPP to activate a request for a review of bail. It was not a bail reform mechanism. It was a bail review mechanism whereby the DPP can apply to the court to have a bail decision reviewed for very serious matters or for domestic violence offences. I think that was opposed by many in the legal profession as an interference with the independence of the court. But I would support that review.

4.81 It was also noted that there was at present ‘no offence for breaching bail in the ACT’.  The Commissioner told the Committee, that this was ‘sometimes problematic when that record is not available to the court on a person’s criminal record so that the court has a sure record of how many times someone has breached bail and then to take that into account when granting bail’.

4.82 When asked for his view on whether bail was operating effectively in the ACT, the Commissioner told the Committee that he thought that ‘overall bail [was] working as it should in the territory’.  He said that he did not ‘want to see the bail provisions tightened so much that we increase the percentage of detainees at the AMC’, as these were ‘already very high for people who are on remand’.  However, he was in favour of the ‘review mechanism on the granting of bail for domestic violence offences in particular’.

4.83 The Commissioner stated:

These are high risk offences and there are high risks for those who are victims of domestic violence. We have seen in other jurisdictions the murders of women that have happened when people are on bail. We do not want the same to occur in the ACT. 

Committee comment
4.84 The Committee notes the importance of the work of the Human Rights Commission in general, and the work of the Victims of Crime Commissioner in connection with family and other violence.

4.85 The Committee is pleased to hear of changes to arrangements in this area, designed to improve the safety of people vulnerable to family violence.  However, the Committee also noted a reliance on formal avenues for the resolution of such matters, and in particular on the Courts.

4.86 Whilst commendable, the Committee considers that these avenues may not address the needs of people in our society who are wary of more formal structures including police and the Courts.  Furthermore, the Committee is of the view that more work still needs to be done in the area of getting the formal structures right.  
4.87 The Committee is also of the view, in addition to formal avenues, that consideration should be given to devising an alternative method for resolution of family violence for those people who have a preference not to pursue such matters through mechanisms provided by the Courts or the police.  The co-design of the Family Safety Hub should consider alternative methods for resolution of family violence for those people who have a preference not to pursue such matters through formal avenues.
The Committee recommends that the ACT Government, through the Victims of Crime Commissioner, devise a method for resolution of family violence for those people who have a preference not to pursue such matters through mechanisms provided by the Courts or police.

4.88 With regard to the operation of bail, the Committee notes that at present there is no offence for breaching bail in the ACT.  As a consequence, as this information is not available via a person’s criminal record, the court is not in a position to take it into account when granting bail.

4.89 The Committee considers that information pertaining to how many times a person has breached bail should be available when decisions are being taken about the granting of bail.  As the Committee understands, were breach of bail to be an offence, its incidence would be on a person’s criminal record and thus be available to the court when decisions are being taken about granting bail.
The Committee recommends that the ACT Government give consideration to the merits, or otherwise, of creating an offence for breaching bail in the Australian Capital Territory.
4.90 As to information sharing between relevant government and non-government stakeholders in the context of family violence law reform, the Committee acknowledges that this is a critical requisite underpinning reform in this area.  Equally important, however, is the need to balance this requirement with privacy considerations for both alleged perpetrators and victims.

4.91 The Committee is of the view that the development of the final scope and role of the Family Safety Hub should consider information sharing requirements between relevant government and non-government stakeholders in the context of its role to coordinate and facilitate integrated services to address family violence across Government and the community sector.  This could include development of standard operating procedures for: (i) how and what information is shared; (ii) how informed consent is obtained to share information; and (iii) how consent may be reviewed. 
4.92 The Committee notes that it has resolved to inquire into domestic and family violence—policy approaches and responses, and progress with regard to the development of the final scope and role of the Family Safety Hub will be an ongoing interest as part of that inquiry.
The Committee recommends, to the extent that work is not already taking place, that the ACT Government, as part of the co-design of the Family Safety Hub, develop standard operating procedures  for information sharing requirements between relevant government and non-government stakeholders that comply with the Australian Privacy Principles.
4.93 The Committee notes that the work of the ACT’s Family Violence Intervention Program (FVIP) Coordinating Committee
has been operating since 1998.  It is not clear to the Committee how the newly established Co-ordinator General for Family Violence and the proposed Family Safety Hub will impact on the operation of the FVIP.
4.94 The Committee acknowledges that the FVIP is an important program and as the Commissioner has noted operates ‘under the goodwill of a number of agencies in the ACT’.   The Committee emphasises that its important work should continue in conjunction with that of the newly established Co-ordinator General and the development of the Family Safety Hub.
5 Statutory Officers: Attorney General portfolio 

5.95 The Committee heard from the statutory officers and related agencies that fall within the Attorney General portfolio on 7 March 2017 to discuss their respective 2015–16 annual reports. 
5.96 The respective annual reports considered were: Director of Public Prosecutions; Legal Aid Commission (ACT); and the Public Trustee and Guardian.
Questions
5.97 Nine questions relating to these statutory office holders were taken on notice at the hearing(s) of 7 March 2017.  One question on notice was submitted following the hearing.  The Question coverage included: work health and safety prosecutions; breakdown of cases that go to trial; Official Visitors; self-funding products; and current definition of elder abuse.
Director of Public Prosecutions

5.98 The Director of Public Prosecutions (DPP) appeared before the Committee on 7 March 2017.

Review of administrative structure

5.99 Among other things, a question was asked and answered regarding administrative restructuring, including whether external consultants would be engaged to assist the DPP in this process.
 

5.100 In responding to the question, the DPP told the Committee that his office was ‘proposing to retain external consultants to advise us on the way forward for the next five or 10 years for the office’. He told the Committee that in his annual report he had stated that there were ‘structural issues, particularly at the senior levels of the organisation, the senior lawyers of the organisation’. 

5.101 These included a ‘difficulty retaining senior staff’, which had ‘impacted upon our delivery of services over the period of time’.
 Part of the intent in engaging consultants was to: 

... get some benchmarking about what the appropriate levels of service are, what the appropriate levels are in terms of seniority of staff dealing with a particular complexity of matters, and what performance measures can be put in place to provide a framework against which the performance of the office can be tested.
 

5.102 A further question was asked as to whether there had been a change in the extent to which executive, middle management and lower level staff were engaged in different cases.
 

5.103 In responding to the question the DPP told the Committee that:

One of the things that we have been trying to do is to identify the opportunities for paralegals to take a greater role in the preparation of cases for court. That really reflects general developments in the legal profession whereby more routine work is pushed down, if you will, to lower levels as an efficiency measure.
 

5.104 He told the Committee that the ACT was ‘very fortunate’ in ‘having access to a very fine body of paralegal employees’ and that many of the DPP’s were law students who got ‘great assistance by working in our office for a couple of years, learning the ropes and then going on to legal careers’. Some of these stayed with the DPP, but ‘very often they will receive their training with us and move on’.
 

5.105 With regard to the engagement of staff of different seniority with legal cases, the DPP told the Committee that:

The key development where we are pushing at the lower levels is to involve them more in the preparation of cases. We would even like to have [paralegals] given a right to appear in court on simple pleas and mentions. This would free up our trained lawyers to do more significant work: the running of hearings in the Magistrates Court and instructing and presenting trials in the superior courts.

5.106 At this point the Committee asked whether this was a response to pressures caused by an increase in the complexity of cases considered by the ACT Supreme Court.

5.107 In response, the DPP told the Committee that it was ‘mainly to do with that’:

We really need to identify our senior lawyers as working on complex cases, of which there are a greater number than there used to be. Just the number of murders in the territory has increased significantly. Each murder is very resource intensive for the office and requires, at various stages, two or even three lawyers working on it intensively at a high level. We need to free resources, our junior lawyers, to make them available to assist in those bigger matters.

5.108  These more complex cases were ‘not just murders’,
 he told the Committee: 

We have had major drug conspiracies, and a big fraud matter that ran for eight weeks during the reporting period. A lot more complex cases are coming before the superior court. So we really do need to free up junior legal staff to assist in those matters and also to run the summary hearings in the Magistrates Court where most of the family violence matters, for example, get determined. Many of those, of course, run to hearing. So that is really what is behind it.

5.109 At this point the Committee asked whether the DPP’s earlier mention of ‘benchmarking’ was a reference to remuneration.

5.110 In response, the DPP told the Committee that it was partly about remuneration, but also included questions about ‘numbers of staff’ and ‘what level of complexity various levels of staff should be dealing with’.

5.111 The DPP referred to comments he made in the his annual report, that:

...at the moment the very top level of cases is being dealt with by me, my deputy and the assistant director, who are all SES officers, and that below that we have five levels of lawyers, who are all non-SES lawyers, who are expected to run some very complex cases.

5.112 He went on to say that as a result ‘something has to give’, and that the executive ‘cannot continue to run those complex cases and also run the office, which is in itself an increasingly complex matter to do’.

5.113 The Committee asked about the role of other contributors to the workload of the DPP’s office, including domestic violence and parking infringements which go before the Courts.

5.114 In response, the DPP told the Committee that:

The major impact for us in the summary courts is family violence. The other matters tend to wax and wane, but the level of family violence reporting has increased significantly, and that has led to a great increase in the number of matters before the courts. The figures are in the annual report.

5.115 He went on to say that, in relation to this increase, he was ‘often asked: does this mean that there has been an outbreak of family violence in the ACT?’.
 He went on to say: 

Definitely not. It is about reporting. Members will be aware of the horrific murders that have taken place in the last year or so in the ACT. Very many of them have centred on issues of family violence and that has led to a greater reporting of family violence. I think we should acknowledge that the police are now much better at dealing with issues of family violence than they once were, and that increases reporting rates as well.

5.116 At this point the Committee asked to what extent new audiovisual records made by police when attending family violence incidents have made a difference to prosecutions in this part of law.

5.117 In responding, the DPP told the Committee that:

The difference has not yet really shown up directly in the way the courts are dealing with matters, because those matters are only just now coming before the courts. But the dynamic has really changed. I will explain it briefly. What happens now is that, when police attend a family violence incident, they will take a video recording, a video or audio recording, of a statement of the complainant, and that statement then becomes the evidence-in-chief of that complainant in the hearing.

5.118 He told the Committee that:

The real significance of this is that everybody knows before the hearing exactly what the complainant will say happened on the night. If that is properly managed, that will encourage defendants to plead guilty earlier, because they will know what the evidence against them is, and it takes out of the equation the concept of the complainant withdrawing her complaint, if I can use a gender term, but for reasons that members will appreciate. It takes the complainant withdrawing her complaint off the table, because that evidence, so to speak, is already in the bag, and will be put before the court.

5.119 The DPP went on to say that:

We expect that this will really change the dynamic of family violence hearings. We have not really seen that flow through because we are only just starting to see the first of those matters come into court.

5.120 The Committee asked the DPP what risks were increased as a result of short-falls in resources which he had flagged in his annual report.

5.121 In responding, the DPP told the Committee that there were ‘probably two main areas’. The first of these was that:

...we have to split our resources between the Supreme Court, which is very busy, and the Magistrates Court, which is increasingly busy, particularly in the family violence area. We are spreading our resources thin, and clearly we cannot provide the same level of service spreading our resources across those two areas.

5.122 Secondly, he told the Committee:

...we are hampered in our ability to put our best foot forward in the Supreme Court in those serious cases which require a lot of resources. One needs a great deal of experience and training to be able to prosecute those complex matters at a higher level, and if we cannot attract the right people at those levels then we are not going to be able to provide the service that we would wish to the community.

5.123 The Committee noted the DPP’s comments that a lack of senior prosecutors resulted in the burden of trying high level cases tends to fall on executive staff of his office, and asked how much of the DPP’s time is devoted to prosecuting cases compared with fulfilling management functions.
 

5.124 In response, the DPP told the Committee that while providing an exact figure was ‘difficult’, he estimated that he was ‘involved in the legal side of the business probably about 70 per cent of the time’.

5.125 The DPP added that his area of specialisation ‘at the moment’ was ‘appeals, either in the High Court or in the Court of Appeal’, and that the senior lawyers of his office were ‘not really available to assist me in that regard’. For his deputy and assistant directors, ‘who are also part of the executive’, ‘90 per cent of their work would be involved in prosecuting matters’. He told the Committee that his Assistant Director had ‘been running back-to-back murder trials’ and was ‘just starting another one today’, while his Deputy Director ‘has been prosecuting murder trials, big fraud matters, and  helping me in the Court of Appeal’.

5.126 The DPP told the Committee that this situation put ‘a lot of burden in terms of the legal work on senior members of the office’ who, while they were ‘trained and experienced to run those cases’, faced ‘a lot of demand, as members will appreciate, on our time in terms of management of an office of now 70, 80 people’.

5.127 When asked what would be a more effective division of the effort of the executive between cases and management, the DPP told the Committee that in his view it would be ‘60-40 for all members of the executive’. He went on to say that he ‘certainly’ favoured ‘members of the executive having a hands-on role in terms of leading from the front, doing trials’, because there was ‘an issue of morale for the office when they see leaders doing that, and also we are the people with experience and expertise’. However, he told the Committee, ‘we do feel that our ability to contribute to law reform discussions and those sorts of things is hampered by the fact that we are simply engaged in litigation for most of our day’.

5.128 When asked to what extent his office was reliant on other agencies for investigations and briefs of evidence, the DPP told the Committee that:

We are a completely downstream agency. We do not engage in investigations ourselves at any point. But most briefs of evidence we receive are from the police and they are well investigated and professionally investigated. But we also receive briefs of evidence, for example, from territory regulatory authorities which may or may not be investigated to the same extent.

5.129 He told the Committee that a ‘lot of our work is involved in commenting upon briefs of evidence, asking for matters to be chased up, seeking further investigations’,
 however:

Obviously our ability to do that is compromised if we are nose to the grindstone in court every day. I have to say, I am astounded sometimes at 10 o’clock on a Monday the office is silent because all the lawyers are in court. And it really is quite striking. Of course, while they are in court they are not able to prepare for those cases where they have to comment on briefs of evidence or prepare the case for next week which might be a complex trial in the Supreme Court, or proof witnesses and so on and so forth. That is the sort of juggling act that we have at the moment.

5.130 When asked for an estimate of the amount of additional capacity needed by his office to meet current requirements, the DPP told the Committee that it was likely to be a 10 or 15 per cent increase, amounting to two FTEs (Full Time Equivalent positions), and additional capacity at higher levels of seniority, such as an additional senior prosecutor.
 

5.131 The DPP noted that by contrast the NSW DPP has  ‘a whole coterie of crown prosecutors and senior crown prosecutors who are paid at a very high level’, which was ‘probably, at about the same level as the executive service salaries’, and agreed that these positions were ‘purely reserved for doing legal work, and complex legal work’
:

They are the ones doing the murders and the complex drug conspiracies and so on and so forth. We effectively lack anything like that. Part of any increase would be targeted at that level.

5.132 At this point the Committee asked about the implications of the ‘resourcing crisis’ flagged by the DPP, in practice, and whether this would result in failed prosecutions; not pursuing prosecutions in some matters; or the inability to retain staff.
 

5.133 In responding, the DPP told the Committee that at this stage it did not ‘mean failed prosecutions or matters that we are not able to prosecute’, although his office had ‘to keep that issue under review’. What it did entail, however, was that ‘staff are under a great deal of pressure and are working long hours’, and that this can lead to further pressures on staff retention because employment ‘outside can be more attractive under those circumstances’.

5.134 He went on to tell the Committee that staff ‘get very good training in my office because we have a commitment to doing advocacy in-house’ and that his staff were ‘very marketable’. As a result, in the ‘past few months’ the DPP had lost staff to other employers, such as a person who was recruited to ‘a senior position in Queensland at Queensland DPP’, and another staff member who was recruited to ‘a senior position in Victoria in Legal Aid or Public Defender’. He went on to say that the ‘grass is greener for those people’, and that as a result ‘those people who remain are under a lot of pressure to produce results’.

5.135 He also noted, reflecting his earlier comments, that as a result of time pressures his office was ‘not contributing as we should do to law reform and just the general discussions within the legal community about procedural matters and so on and so forth that we should be’, because ‘we just do not have the time to contribute’. 

5.136 In responding to further questions, the DPP agreed with the proposition that while the complexity and quantum of cases dealt with by the DPP had increased, his office had been subject to an efficiency dividend process, under which government agencies are required to reduce budgetary expenditure by an across the board percentage figure each financial year.

5.137 When asked at what point this resourcing short-fall would result in failures by the office to meet its obligations, the DPP responded by saying:

 If I may say so, that is a fair observation. We cannot continue on as we are. One would hope that we will always maintain -- and our primary focus is on this -- the quality of prosecutions. But that comes at a cost, at a human cost in terms of the burden that individual officers have to bear and so on and so forth. I have been in this game for a long time. I am always reluctant to talk about what we would not prosecute, but that is present in our mind. Those issues are present in our mind.

5.138 In responding to further questions about whether a mismatch between resources and workload would eventually lead to decisions not to prosecute in some areas, the DPP told the Committee that although he preferred ‘not to telegraph those things that we will not be prosecuting’, he agreed that it was ‘inevitable that something like that will have to come into play’.

5.139 The DPP went on to say that:

Our commitment is certainly to family violence, sexual offending, which is a large part of our practice. Sexual offences take up an enormous amount of our practice, and we are very proud of what we do in those areas, and murders and those really major cases. So those are the real focus of our practice.

5.140 When asked about the effect of scarce resources on the capacity of the office to retain staff, the DPP told the Committee that this was a significant problem.
  The DPP added: 
We have to offer a structure that offers a proper career advancement, and we are, unfortunately, not able to do that, particularly at the senior levels. I would say that we pride ourselves on giving very good training to junior lawyers. They are in court from day one, and they get very good support from the office in terms of the way they conduct themselves in court. But eventually those lawyers need to feel that they are progressing, and if they do not, they will be looking around for other employment. If there is a sort of ceiling in terms of seniority, that does have an impact.

Committee comment
5.141 The Committee notes the important work done by the DPP and his office. It also notes with concern the resource pressures that have affected the ability of the Office of the DPP to fulfil the full range of functions that are typically pursued by similar agencies in Australian jurisdictions.

5.142 A case in point is the limited degree to which the ACT office of the DPP, at present, is able to make contributions to local and national discussions on law reform.  The Committee considers that it is important that the Territory has a voice in these discussions, so that future proposals for law reform reflect the conditions and experience of the ACT.

5.143 The Committee also notes that, as discussed at the hearing, additional capacity to the Office would fund two full time equivalent positions and capacity at higher levels of seniority, such as an additional senior prosecutor.  This would assist the Office with freeing up resources for commenting on briefs of evidence, preparing for cases etc. and having additional resources at a senior prosecutor level reserved for legal work, in particular complex legal work—specifically, a senior level, non-executive senior prosecutor (without management responsibilities) .

5.144 The Committee notes the concerns that have been raised with regard the resourcing of the Office and its potential to impact on its ability to fulfil the full range of functions that are typically pursued by similar agencies in Australian jurisdictions.  
The Committee acknowledges the consistent advice from witnesses regarding the need for additional funding to the Office of the Director of Public Prosecutions (DPP).  Accordingly, the Committee recommends that funding for the Office of the DPP should reflect the important functions of the Office.
5.145 Further discussion on matters related to the funding and resourcing of the Office of the DPP is set out in Chapter 6—covering the Attorney General’s portfolio. 

Legal Aid Commission of the ACT

Resourcing and greater awareness of domestic violence

5.146 Among other things, the Committee asked the Chief Executive Officer (CEO) of the Legal Aid Commission about resourcing.  In particular, the Committee asked about the effect of a greater community focus on domestic violence on the work of the Commission.

5.147 In responding, the CEO told the Committee that this had effected the work of the Commission in ‘quite a number of ways’, particularly due to the fact that in addition to its involvement in the family violence list, ‘the criminal list’, the Commission had a significant part to play ‘on the other side of that and have a reactive role for defendants in those matters’.

5.148 The CEO told the Committee that the Commission was ‘also the major deliverer of services to women and primary victims in relation to applications in the domestic violence lists’, and that there had been ‘an escalation’ in this area, ‘for the very same reasons you heard about before’ [from the DPP] that is: because of an increase in reporting. The increase in reporting was ‘very welcome’ but required the Commission ‘sometimes to have three or four lawyers there on a Tuesday, which is one of the main hearing days’, and was ‘also affecting the numbers’ in that the Commission was ‘getting more calls on our helpline’, amounting to ‘nearly 16,000 calls last year’. This represented, the CEO told the Committee, a ‘significant’ increase of ‘about nine percent’ on calls recorded for the previous reporting year. The Commission was also seeing ‘a lot more people coming to the Family Court’, and a stronger ‘connection between family law proceedings and domestic violence proceedings’ as a result of increased awareness of domestic violence.

5.149 The CEO further told the Committee that the Commonwealth was ‘funding legal aid commissions nationally to set up family violence duty services in the Family Court’. The Commission was expecting to receive ‘a bit over $340,000, and then 0.555 each year for two years’ on top of its base funding, and was ‘currently preparing for that and employing staff’.

Community legal education and domestic violence 

5.150 The Committee asked the CEO whether the Commission had included family and domestic violence in its community legal education program.
  The Committee was told that the Commission had:

...set up a number of programs in the past year, particularly the cultural liaison unit. That is a program that was established with people of Muslim background or Arabic speaking. We are looking to open up those communities to our services, for the reason you spoke about and other reasons. That has drawn a lot of people to us, and it has been very successful from that point of view.

5.151 The CEO added:

...We have also expanded our outreach services. You will see we have 12 outreaches around Canberra now. We used to have two a few years ago. That is in an endeavour to bring people in and get them into contact so they can get some initial advice. In addition, when we are giving community legal education at a school or community group, we are seeing the numbers are really accelerating. We also stay behind and if people want to have a chat about their legal problems we do that. We have changed the style and the service in terms of accessibility.

5.152 The CEO told the Committee, in the course of this exchange, that the Commission had moved to employ two cultural liaison officers. When asked about the background of these officers and the criteria for selecting them, the Committee heard that the Commission had seen ‘a need in relation to the Muslim community’ 
:

It was coming anecdotally and indirectly. We talked with a number of people in the community about what kind of service we might operate. We settled on a structure where we had a male and a female. The initial focus was with Arabic speakers. We had trialled a program the year before with a Zimbabwean in an endeavour, again, to assist young African men, mainly, who we were seeing were getting into a lot of trouble in the courts. From that we realised that if we developed a liaison service we were able to do a range of things. People coming from other countries are not always that comfortable coming to an office where no-one speaks the language...

5.153 The CEO added further:

The two things I said to our workers were: one, your job is to go out and get in contact with the people out there about our services and bring them in and, two, your job is to train us here in the Legal Aid Commission around how to better provide a service. We do that. We have done that for a long time with our Aboriginal and Torres Strait Islander officers but, clearly, we need to be able to provide better services.

Work of the cultural liaison unit

5.154 The Committee asked a number of questions regarding the involvement of the Legal Aid Commission in community legal education—in particular, as it related to the work of the Cultural Liaison Unit.

5.155 The CEO explained that this was ‘program that was established with people of Muslim background or Arabic speaking’, and that the Commission was ‘looking to open up those communities to our services’. He told the Committee that this had ‘drawn a lot of people to us’ and that it had been ‘very successful from that point of view’.

5.156 The CEO told the Committee that in this work:

We couple attending women’s groups, going to mosques and the like with some small groups. We have also expanded our outreach services. You will see we have 12 outreaches around Canberra now. We used to have two a few years ago. That is in an endeavour to bring people in and get them into contact so they can get some initial advice.

5.157 The CEO added that:

In addition, when we are giving community legal education at a school or community group, we are seeing the numbers are really accelerating. We also stay behind and if people want to have a chat about their legal problems we do that. We have changed the style and the service in terms of accessibility.

5.158 When asked whether not only specifically legal services were often required, the CEO responded by saying:

Exactly. The issues that we face here in Canberra are the same as elsewhere. There is a cluster of problems around these people. If there is a housing problem, there is a family violence problem and there is an income problem. One of the things that all the legal services are doing — that is, the Women’s Legal Centre, community legal centres and us — is ensuring that we have referrals and we provide information. We are setting up protocols with a whole range of organisations from Communities@Work through to MARSS, the Women’s Legal Centre and so forth so that we make the right connections for those people.

5.159 The CEO went on to say that:

One of the aspects of the commonwealth funding is for a social worker position around family violence. To be quite candid, the key thing that person needs to do is to pick up the phone and make the contact. You will know that from your own experience. If you can make that call, you can help that person. That is one of the criteria. We have been very lucky to engage someone who will be able to do that and has been doing that for about 10 years on the ground in women’s refuges.

5.160 The Committee asked further questions about the Cultural Liaison Unit. In particular, it asked about the expertise of the people hired to do the work of the Unit, and regarding the criteria used to select them.
 

5.161 As to how many languages in which the Commission was able to provide advice and support, the CEO advised that it was able to do this in ‘nearly 50’.  Staff in the Commission were able to provide advice and support in ‘eight or nine different languages’ and the others were provided for through interpreting services.

5.162 In relation to demand for services to speakers of Arabic, the CEO told the Committee that in 2009 the Commission had spent $4,000 on interpreters but in the last reporting year, as a result of the expertise hired to the Cultural Liaison Unit, this had been reduced to $55. Of the two persons hired to the Unit, one was Egyptian and the other was Syrian.
 

Committee comment
5.163 The Committee notes the importance of the Legal Aid Commission’s reliance on referrals, in a large part, attributable to effective engagement within the Canberra community as to the services it provides.  The Committee acknowledges the work of the Commission’s cultural liaison unit in this regard.  
5.164 The Committee is of the view that the Family Safety Hub could assist as a referral mechanism between relevant government and non-government stakeholders in the context of its role to coordinate and facilitate integrated services to address family violence across Government and the community sector.  The Committee believes that this should be considered as part of the co-design process of the Family Safety Hub.  
5.165 As noted previously, the Committee has resolved to inquire into domestic and family violence—policy approaches and responses.  The Committee is interested in how the Family Safety Hub is being developed and will be looking at this closely as part of its inquiry.
The Committee recommends that the ACT Government, as part of the co-design of the Family Safety Hub, to the extent that work is not already taking place, consider the viability of the Hub as a first line referral mechanism between relevant government and non-government stakeholders.

Mechanisms for early resolution of disputes

5.166 Questions were asked and answered regarding initiatives by the Commission to achieve early resolutions to disputes, thus avoiding the imposts, in time and cost, of litigation.

5.167 In responding to questions, the CEO stated that this was ‘primarily in relation to [the Commission’s] family dispute resolution service’.  The Committee heard that there was a ‘75 per cent success rate in relation to those matters’, in which ‘people are going through the Family Court or just starting in the Family Court and they are referred to us for conferencing, where both sides are represented by a convener’.
 

5.168 The CEO added in the previous year the Chief Magistrate had ‘made some practice directions in the Children’s Court’ and that as a result the Commission was ‘now receiving care and protection matters in that process’, in ‘relation to matters where there is a prospect of restitution to the family in relation to care and protection’. He told the Committee that this was ‘quite unusual’, and that it reflected ‘the desire from both the court and us to find early resolution for those children’.

5.169 The Committee also asked about services to business and was told that the Commission provided ‘a number of services’ in that regard. It further heard that the Commission’s helpline service ‘is open to anyone to come and speak with us’, and that was ‘an increasing service’, which had fielded ‘nearly 16,000 calls last year’.   The CEO went on to say that ‘people in Canberra want to be able to pick the phone up and talk to someone’ and that ‘[q]uite a few of those were tradies and small businesspeople’.

5.170 The CEO added that:

About a year and a half ago we linked up with the University of Canberra. We are currently running a small business clinic each Thursday, and we are getting referrals from the chamber of commerce. It is not generally the work of a legal aid commission, but it is a great venue. It works well. The private profession is coming in. We have volunteer lawyers coming in to provide that service each afternoon, and it is always busy on a Thursday. There is a range of needs out there. Canberra has been going through a difficult time. It is coming through it now, it would seem, but we were getting a lot of questions.

5.171 The CEO went on to say that this ‘was important’:

One of the good things about the clinic, and we run several of these clinics — the employment clinic, for example — is that you can winnow through the real issues. Sometimes someone just needs to talk through their problem and we will say, “Yes. If you do this and this, that’s fine.” There are issues we identify where we say, “Mate, you’ve got to go and see a specialist lawyer for this because you’re not going to fix it.” It is to the great benefit of the clinics. As you know, lots of people talk to a lot of people before they talk to a lawyer. We are trying to remedy that and get them in and say, “You’ve really got a problem here. You need to address that.”

New modes of service delivery

5.172 The Committee asked about innovation in service delivery, quoting the Commission’s annual report on p. 27, in which it stated that:

Unless the Commission’s operation structure and practices embrace new and innovative modes of service delivery our capacity to adequately respond to emerging client needs will be diminished.

5.173 When asked about progress in this area, the Committee was told that:

Over the past 18 months we have moved from a very flat legal structure, where we had a senior lawyer and then another layer of lawyers, to a system where we have three levels of lawyer. So there is a system of supervision and we have engaged younger lawyers. You will see in our staff structure that there is real growth in that level. That reflects our capacity to deliver services, but it has to be supervised. So it has to be in a structure like that. That is the kind of innovation I mean. I talk a lot with not just the legal aid commissions but senior members of the legal profession around this town about how they run practices and how they deliver services, and we have learned a lot. 

5.174 The CEO advised that the Commission had:

...had a review conducted by a senior lawyer here in the ACT of our family practice. He was a commercial property lawyer. He started his own business. He had a great understanding of systems and the systems in place. We got a lot of insight from him about the metrics around how to pick cases and how to prioritise. We have learned a lot from that. That is what I mean about innovation. We need to learn what other legal aid commissions are doing, but we also need to look at what the private profession are doing to deliver their services.

5.175 A further dimension to this process, the CEO explained, lay in information technology, saying that the ‘next move, of course, is into automation’.
  He went on to say ‘[w]ouldn’t it be fantastic if someone could go to the local library or Access Canberra and go on the net and have their questions answered?, and that in his view this was ‘the essence of legal aid’. He said that there were ‘systems overseas that are starting to develop these automated interactions in family law’. He told the Committee that ‘future innovation is here’ and that ‘[w]e have to go along with it’.

5.176 When asked whether the Commission would seek further funding from the Government to fund these measures or would fund them from its current allocation, the CEO stated that at present the Commission was ‘just doing it ourselves as part of what we deliver’.  An ‘IT package that went out through Access Canberra and through libraries would be something you would want the whole government to look at’. This was ‘very nascent’, but was ‘indicative of where legal aid might be in five years time’.

Committee comment

5.177 The Committee commends the important work done by the Legal Aid Commission in providing legal advice, answering questions and responding to needs in the ACT community.
5.178 The Committee notes, as part of the Commonwealth’s initiative to fund legal aid commissions nationally to set up family violence duty services in the Family Court, the Commission expects to receive ‘a bit over $340,000, and then 0.555 each year for two years’ on top of its base funding’.

5.179 The Committee notes that post the hearing, the 2017–18 Federal Budget was handed down on 9 May 2017.  The Committee further notes that the Commonwealth Attorney-General launched the Family Advocacy and Support Services initiative on 17 May 2017.  According to the Attorney-General, the initiative is to:

...assist families experiencing domestic violence as they move through the family law system. 
Those experiencing family violence often need much more than just legal support. They need someone who can listen and assess their situation to identify what else they need beyond legal help. 
This new service integrates duty lawyers with specialist family violence workers to help families navigate between the federal and state court systems and connect people with trauma-informed help such as risk assessments and safety planning. 
23 Family Advocacy and Support Services are being established by legal aid commissions across Australia...
 
5.180 The Committee is of the view that the current activities of the Legal Aid Commission warrant continued budgetary support, and its funding should reflect the importance of the functions of the Commission.
5.181 The Committee considers that the future baseline funding to the Commission should be consistent, at least, with allocations provided to it over the last two financial years.

The Committee acknowledges the increased workload of the Legal Aid Commission ACT and the importance of ensuring that its future baseline funding is consistent, at least, with allocations provided to it over the last two financial years.  Accordingly, the Committee     recommends that funding for the Legal Aid Commission ACT should reflect the important functions of the Commission.
Public Trustee and Guardian

Relationship with disability service providers

5.182 Among other things, questions were asked regarding the role of the Public Trustee and Guardian and its relationship with disability service providers under the National Disability Insurance Scheme (NDIS): in particular, as to what kinds of matters these providers would approach the Public Trustee and Guardian in relation to clients with a disability.

5.183 In responding to the question, the Public Trustee and Guardian told the Committee that:

One of the significant changes that the Public Trustee and Guardian has faced in the merger was the need to work more closely with stakeholder agencies — people like Koomarri, ADACAS, Advocacy for Inclusion — and private advocacy or non-government organisations providing services, as well as the NDIS.

5.184 The Committee heard that the ‘relationship with those agencies previously had not been good’, however he said that he could ‘report now that we are working very closely with them, particularly around the concept of supported decision-making which is being trialled by ADACAS’. 

5.185 The Public Trustee and Guardian told the Committee that he had ‘a concern’, ‘not just my office but across Australia with all public trustees—in the sense that public trustees variously are semi-commercial entities, in that they have contestable operations, so they are largely self-funding’.

5.186 This, the Committee was told had not been ‘taken into consideration at the NDIS level’, that ‘things like transport hub funding could not be undertaken by many of the public trustees without taking out a component for cost’.

5.187 The Public Trustee and Guardian went on to say that he had ‘approached the NDIS to ensure that the Public Trustee does not need to be the middleman in a process between a disability service provider and the NDIS’.
 The Committee was told that:

The money can be funded directly through to the provider by NDIS. There has been a lot of concern there. We continually get money for people on a weekly, fortnightly or monthly basis. They do not have account numbers, they do not have names on them and we do not know what we are getting them for. It is just not working. So we are going to address this with the NDIS at a national meeting in Hobart later this month.

5.188 Returning to the original question about the Public Trustee and Guardian’s relationship with disability service providers, the Public Trustee and Guardian told the Committee that this had been ‘very close, by necessity’
:

There are, for example, some high needs clients in the system, in the mental health space, that require close cooperation between people like Koomarri, who provide a residential and a day-to-day framework, the public guardian role, who is appointed as the guardian to make decisions about where they live and who they will live with, whether they work and those kinds of things, and the role of the Public Trustee as a financial manager to make decisions about their financial management on a day-to-day basis.

5.189 At this point the Committee asked the Public Trustee and Guardian to identify the ‘top issues’ raised by disability service providers when they contact the Office.
  The Committee heard that these ‘would be consistent with the framework within which we can make decisions’:

If we essentially say that the role of the Public Trustee and Guardian in that space is to make decisions for people who have lost decision-making ability, for guardianship they will largely revolve around health and medical, accommodation, and to a lesser extent legal.

5.190 The Public Trustee and Guardian added that:

In the guardianship space, probably the most common involvement we have with disability service providers — and I would even include supported residential services there — would be around the management of those clients within support, the entry of those clients into supported residential facilities. On a day-to-day basis, we get a lot of calls from hospitals, from doctors, asking us to provide consent to medical procedures, except prescribed medical procedures.

5.191 When asked about what kinds of questions would be raised in connection with financial matters, the Committee heard that in view of ‘the demographic of the clients being managed’, there was a ‘a large proportion of those congregating at the aged end of the spectrum’.

5.192 The Public Trustee and Guardian commented that:

Those people are transitioning from home into a residential facility. Some of them need a high level of management; some of them need a low level of management. Those kinds of roles involve taking control — it is still a substitute decision-making process — of a person’s assets, income; in some cases determining with guardianship whether the person can still remain independent in their own home. If a decision is made in consultation with family that they cannot, there is a massive job in downsizing that person’s possessions, selling them off, distributing them to family and securing residential accommodation that is the best fit. There is a lot of work in doing that.

5.193 The Public Trustee and Guardian went on to say that this ‘works quite harmoniously now with the guardianship in tandem’:

Previously, it is no surprise that when you put agencies that work together in different silos, they do not work together. Now that they are in one agency, they do work together. For example, if we have a visit at a client’s premises or facility, they go in tandem. So the client gets both representations at once.

5.194 At this point the Committee asked further questions about historical relationships with disability service providers, as to whether these relationships were strained or simply did not exist.
 

5.195 The Public Trustee and Guardian told the Committee that:

...it was just a mindset on the part of guardians, who considered themselves, that cohort, to be a profession of their own, rightly or wrongly, and that when they were acting under an order of the tribunal they more or less owned everything about that person’s health, medical and accommodation, to the exclusion of community advocate services. 

5.196 The Public Trustee and Guardian added that:

The nonsense is that the advocacy function, guardianship function, is fully funded by government and many of these non-government organisations—ADACAS, Advocacy for Inclusion — are also funded by government. There is a need in the community to this level; government funds and provides services to that level, and there is this gap that the community organisations need to fill. Essentially, it means they have to work together. They need to know each other’s boundaries and respect what their limitations might be. We have worked very hard to undo a lot of the ill feeling that had existed. They had even got to the point of having memoranda of understanding with one another, saying, “This is where you go,” “This is where I go,” and “This is where we don’t go,” and that kind of thing. It was a mindset, I think.

5.197 He went on to say that:

If you start from the premise that a guardianship role is limited in that it is a substitute decision-making role, there are defined areas within which you can act and there is an oversight mechanism through the tribunal, a community advocate does not have any of that; it is more a voluntary representative role whereas ours is a forced representative role. A good example might be somebody who needs to be admitted to hospital. It is not the role of a guardian to sit there and hold their hand for nine hours while they are admitted to hospital or whatever it might be; that is a role of a community service provider, and we work well in that.

Committee comment
5.198 As to the Public Trustee and Guardian’s relationship with disability service providers, in particular, its work to date with the NDIS—to ensure that the Public Trustee does not become the middleman in a process between disability service provider(s) and the NDIS—the Committee notes the concerns of the Public Trustee, relating to the NDIS Transport Hub Funding, were to be raised at the National Meeting of Australian Public Trustees, 22–23 March 2017. 
The Committee recommends that the responsible Minister update the ACT Legislative Assembly, by the last sitting day in August 2017, on the matter of NDIS Transport Hub Funding as raised by the ACT Public Trustee and Guardian at the National Meeting of Australian Public Trustees held in Hobart 22–23 March 2017. 
Supported decision-making

5.199 The Committee inquired about ‘supported decision-making’—in particular, the meaning of that term, and the role of the Public Trustee and Guardian in that regard.

5.200 The Committee was told:

All public trustees, public guardians and public advocates are subject to the United Nations Convention on the Rights of Persons with Disabilities. Article 12 in that convention pretty well presumes everyone to have capacity unless they are found otherwise, and that is in a formal sense. There is a view that decision-making should not be solely substitute decision-making, in other words, somebody takes over and makes the decision for that person.

5.201 The Committee was further told:

There is an increasing belief that supported decision-making is to be preferred. We do not know in Australia what supported decision-making is going to look like. Some states have already legislated to include the term "support" in enduring power of attorney and guardianship legislation. We have been looking at what is happening in other countries, such as Canada. They have a very advanced middle-ground approach to guardianship called the Representation Agreement. It effectively means that a person who has a decision-making disability can still instruct somebody to represent those people, with certain brakes and oversight.

5.202 The Public Trustee and Guardian went on to say that:

The ACT government appointed a community advocacy group, ADACAS, to undertake a trial of supported decision-making in the ACT. From my perspective on where the rubber hits the road, I think we are already practising supported decision-making, to the extent that we do not enforce or impose our view on people without talking to family, and very rarely do we have to take a different view from what family says. I think the true notion of supported decision-making would be that perhaps there should be a default to support rather than substitute.

Committee comment
5.203 The Committee acknowledges that supportive decision making is a central principle of the United Nations Convention on the Rights of Persons with Disabilities—in that, people with disability should receive the support necessary to enable them to make and implement decisions that affect them.  
5.204 The Committee notes that the ACT Government appointed the community advocacy group— ACT Disability, Aged and Carer Advocacy Service (ADACAS)—to undertake a trial of supported decision making in the ACT. 
5.205 The Committee is of the view that supported decision making should be the default for people with disability in the ACT.  Further, the Government should inform the Assembly of the outcome of the trial of supported decision making as undertaken by the community advocacy group, ADACAS.
 The Committee recommends that the ACT Government report to the ACT Legislative Assembly, by the first sitting day in August 2017, on the outcome(s) of the supported decision making trial as undertaken by the community advocacy group—ACT Disability, Aged and Carer Advocacy Service (ADACAS). 
Merger of Public Trustee and Guardian

5.206 The Committee asked questions regarding the merger of the Public Trustee and Public Guardian which had resulted in the current entity, the Public Trustee and Guardian. In particular, the Committee noted public discussion and concerns that had been raised in anticipation of the merger, and asked how the Public Trustee and Guardian responded to this.

5.207 In responding, the Public Trustee and Guardian told the Committee that:

You are probably not concerned about personal views, but I was on the working group for three years before the merger took place and it was a very rocky process. I am not making any judgement or criticism of any of the people involved; there were clearly very passionate people in that part of government. As I said the people who were employed within the guardianship unit did consider themselves to be a profession of their own. There are very strong feelings in the community about issues around guardianship, how decisions are made and particularly substitute decision-making.

5.208 The Public Trustee and Guardian added that:

From where I sat as Public Trustee, a lot of the frustrations occurred because there were two decision-makers in a person’s life, sometimes at odds with one another, which acted against one agency or the other agency being able to do what they felt they needed to do. If you analysed what those differences were, you could quite easily understand that one agency would have a different view to another. A financial manager, for example, would say a person cannot afford to go to a particular facility, whereas a guardian is hell-bent on making something happen in a person’s life that might address their inability to live independently.

5.209 When asked how that conflict had been dealt with in the merger, the Public Trustee and Guardian told the Committee that the situation had been improved because ‘[w]e have one single decision-maker now’.

5.210 When asked how formerly competing forces or interests had been resolved, the Public Trustee and Guardian told the Committee that:

There is a Deputy Public Trustee and Guardian for each of those disciplines and if there is a conflict of interest then the delegation is made down to those people to make the decision, not to me. There has not been an issue since 1 April last year where we have had an inability to be able to make decisions. I think it is because we now get together as a group of decision-makers and talk about things. We actually go out to the client’s premises — hospital, hospice or home — in pairs, one guardian and one financial manager, and deal with it on a holistic basis. We are a lot more agile. We can make things happen a lot more quickly; there are fewer in-trays and there are fewer tiers of management to work with.

5.211 When asked whether this was more ‘streamlined’, the Public Trustee and Guardian told the Committee that:

It is, and from a funding perspective it is better value for money for the community. You have a small agency like the Public Advocate. Small agencies cannot support themselves well in terms of governance. If you collapse them together then costs are amortised across a bigger budget.

5.212 The Committee asked further questions regarding the merger, including challenges in bringing together the two cultures of the component organisations. In particular, the Committee asked for an update on a review of organisational structure, job descriptions and classifications which had been initiated.

5.213 In responding, the Public Trustee and Guardian agreed that there ‘were significant differences between the make-up of the two groups’, including ‘significant cultural differences’.  The Committee was told that although ‘the guardianship unit was a brand-new unit, one of the former guardians moved across and the rest were new appointments’. 

5.214 With regard to the Review, the Committee was told that:

We engaged an external organisational review contractor. We set out what we called a business transformation project. We have decided to complete that in a year. It is a pretty ambitious project. It is reviewing every position, all of the duties and the job values of every job in the organisation. We are looking at the structure; we are combining some business units with other business units, and doing away with some positions at the higher level. We have established what we call a senior leadership group, which makes decisions, rather than it being confined to a particular administrator in an autocratic style.

5.215 When asked further questions about the loss of guardians, the Public Trustee and Guardian told the Committee that:

We had six guardians before. Sorry, to be more accurate, we have been without one of those guardians, who is on maternity leave for an extended period of time, and another one is with us. We lost four and we have two and a new manager. The loss of those four people was a significant loss. They were extremely well-educated, compassionate, articulate people who had very good, long experience in guardianship. 

5.216 The Public Trustee and Guardian added that:

It was very difficult to replace those people. But an opportunity that presented itself when we examined the make-up of the staff was that we had a predominance of social workers in our guardianship positions. That in itself is not a problem, but we felt we needed a diversification of skills, so in the group that they have now they have human rights, corrections, psych, social and legal qualifications. It is headed by a Deputy Public Trustee and Guardian for guardianship, who is effectively a psych-social qualified person, so the representation is better.

5.217 The Public Trustee and Guardian added further that:

If you get a predominance of one particular discipline, such as social workers — as good as they are — a problem can be that social workers tend to need to fill gaps that are there. They need to help people rather than walk away and say, "I can’t do that." The result was that we had a lot more work on our plate as guardians, in the previous regime, than we do now. We were venturing into areas of people’s lives that we did not need to be in or perhaps should not have been in.

5.218 As a result of these reflections, the Public Trustee and Guardian indicated:

 We did a full stocktake, if you like, of all of the clients that we had, which reduced the client group to 160 from around the 230 mark.

5.219 At this point, the Committee put the view that this was a significant reduction in the number of clients, and asked who made the decision to remove a client from the books of Public Trustee and Guardian.

5.220 The Public Trustee and Guardian advised that:

A role that we are supposed to have under our order appointing us as guardian is to find somebody else who can be the guardian in a person’s life. We can only be appointed as what they call "a guardian of last resort". ACAT must prefer an individual in a person’s life, and us in a more substitute role, as a last resort. We have been very active in trying to find alternative people to represent people as guardian or to act for them as guardian.

5.221 The Public Trustee and Guardian added:

We also found that there were people who were what we might call inactive accounts, who had moved to another jurisdiction and had not been formally terminated as clients of ours. We have found also that people’s circumstances have changed. Sometimes people’s concerns and issues are episodic and they need a guardian for a part of their life but not necessarily ongoing. Yes, it is a combination of a lot of reasons. ACAT can only terminate an order, but we would report to them on whether it should take place.

5.222 The Committee also asked whether funding resources had been transferred from the guardianship function to the trustee function as a result of the merger. In response, the Public Trustee and Guardian told the Committee that in fact it had ‘been the other way around’, and the ‘former financial budget [was] supporting the guardianship unit to a greater extent’, which ‘would have been intended’. He told the Committee that one of the ‘aims of the merger was efficiency’, and that these were achieved by using some of the in-house services that are there already in the Public Trustee’. 

Fraud prevention

5.223 Questions were asked and answered regarding measures to protect against fraud in the Office of the Public Trustee and Guardian, particularly in view of an earlier case of fraud that had occurred in the Office between 2010 and 2013.

5.224 These matters were referenced in the Public Trustee and Guardian’s Annual Report 2015–16, where it was stated that:

PTG [Public Trustee and Guardian] engaged KPMG in January 2014 to undertake a review of PTACT’s controls in the Financial Management Unit. The recommendations contained in KPMG’s report dated 11 September 2014 have been substantially implemented. 

5.225 In response to questions about the effect of the fraud on the reputation of the Office, the Public Trustee and Guardian stated:

Clearly a fraud of that kind would have an effect on the community’s belief and trust. We have been watching very carefully client feedback through a client survey system that we have. We did take a hit in the number of wills that we were writing for people in that immediate first year.
 
5.226 In relation to questions about responses to the fraud after the fact, the Committee heard that: 

We worked very hard on a communication strategy around that with a former deputy director-general at JACS and that worked for us very well. I think probably the thing that helped us most was that we had a very advanced fraud corruption mitigation strategy in place.

5.227 The Committee was further told:

We actually conducted fraud training for our staff every year. We had called in KPMG forensic to advise us, in the year before we discovered the fraud, what changes could we make to improve our resilience. And we had bought software that enabled us to trawl databases.

5.228 The Committee heard that a report commissioned from KPMG had recommended ‘in broad terms, separating roles better’, ‘trusting staff less’, and a ‘new database which, again, provided an online means of approving payments and receipts in terms of client expenditure’.
 

5.229 The Public Trustee and Guardian stated that:

Most of the fraud that had happened had happened around two people working inside with two people on the outside defrauding service delivery to those clients. 

5.230 In the wake of these events, the Office had ‘recently, in the past month, called KPMG back in again to do a post-implementation review of the changes that we made in accordance with their recommendations’ and, he said, ‘we believe that we have implemented all of the changes that they recommended we should do, and more’. 

5.231 The Public Trustee and Guardian told the Committee that the response to the previous instance of fraud included the work of an internal audit committee, elaborating that:

We have appointed an ex-treasury executive and former member of our investment board to undertake that role and he has been in place doing that for some 12 months now. We have also engaged a former ACT auditor-general executive to work with us on mini audits. For example, we have put in a new receipts and payments process, an online receipts and payments process. He will be coming in next week to post-audit our implementation of that to see whether or not there are any gaps.

5.232 When asked further about what the recommendation for greater separation of roles entailed, the Committee was told that:

For example, if we are financially managing a client we get lots of requests for payment by lots of people outside in that person’s life and we are also looking to bring in income in relation to that person. We need to better segregate the delegations between the people who are dealing with the client at the front end and the people who are approving the payments at the back end. Because the paper process is highly transactional—there are thousands upon thousands of transactions in a person’s life every year—what tended to happen was that somebody who wanted to commit a fraud, one of these two internal people, would stockpile requests and approvals and give them to somebody at the worst time of the day in the week and say they were urgent.

5.233 The Committee was further told that:

Those things were not done in an ideal manner with a defined set in that you can only approve expenditure up to that level and you have got to go to another level to get expenditure to that level. Those delegations have all been reviewed and set at a new level.

5.234 When asked about how the Office was seeking to regain the trust of the Canberra Community, the Committee was told that:

I guess it helped to some extent that our name changed. That was not something that we sought but that always does help. Internally, again fortunately rather than something that was planned, 75 per cent to 80 per cent of our senior management churned. That might have been for natural cause reasons but we now have new management. We are a little more proactive with our client group. Instead of engaging with a client and never talking to them again, we now have a regular client communication process. 

5.235 The Committee was further told:

...we go out into the community a lot more. We have had people going out in the last week, say, to the men’s shed talking to people about what we do and how we do it. We have increased the talks that we do in the community in relation to guardianship. We have two free forums during Seniors Week in the next two to three weeks where we will provide a free will to everybody who attends. That would ordinarily be a consultation worth between $3,000 and $5,000 in the private sector. We deal with that on a forum-style basis. The client, the person attending the forum, decides what they want to know rather than us being a talking head. 

Committee comment

5.236 The Committee notes the seriousness of the fraud which occurred in the Office of the Public Trustee in the years 2010 to 2013, and the importance of measures to regain the trust of the Canberra community.

5.237 Notwithstanding that affected clients have been repaid monies to which they were defrauded,   the Committee notes that the fraud which occurred affected some of the Canberra community’s most vulnerable—people who are unable to manage their own estates due to age, disability or illness. The Committee is of the view that the findings of the KPMG audit report into fraud in the Office of the Public Trustee in the years 2010 to 2013 be released to provide assurance that the findings and recommendations of the Report are reflected in the contemporary and governance arrangements in the Office of the Public Trustee and Guardian.
The Committee recommends, in connection with the KPMG audit report into fraud in the Office of the Public Trustee in the years 2010 to 2013, that the ACT Government, through the Justice and Community Safety Directorate: (a) follow up on the findings of the KPMG audit report to provide assurance that the findings and recommendations of the Report are reflected in the contemporary and governance arrangements in the Office of the Public Trustee and Guardian; and (b) report to the ACT Legislative Assembly, by the last sitting day in August 2017, on the recommendations of the KPMG audit report that have been accepted either in-whole or in-part.  This should include: (i) a summary of action to date, either completed or in progress (including milestones completed); and (ii) the proposed action (including timetable), for implementing recommendations (or parts thereof), where action has not yet commenced. 

6 Attorney General’s portfolio
6.238 The Committee heard from the Attorney General on 7 and 8 March 2017 to discuss the 2015–16 annual reports, or parts thereof, of the Justice and Community Safety Directorate and the Chief Minister, Treasury and Economic Development Directorate (as it relates to the Attorney General’s portfolio).  Matters discussed included: work being undertaken to combat organised criminal groups, in particular outlaw motorcycle gangs; discussion paper on anti-consorting laws; family and domestic violence initiatives; bail provisions; funding and resourcing of the Office of the Director of Public Prosecutions; and work being undertaken with regard to the redevelopment of the ACT Legislation Register.

6.239 Discussion relating to the Attorney-General’s responsibilities relating to racing and gaming policy is set out in Chapter 9—covering the regulatory services portfolio. 
Questions 
6.240 Twelve questions relating to the Attorney General’s portfolio were taken on notice at the hearing(s) of 7 and 8 March 2017.  Eight questions on notice (some with multiple parts) were submitted by members following the hearings.  The Question coverage included: the Canberra  greyhound racing industry; guidelines for the technical amendment program in the Parliamentary Counsel’s Office; anti-consorting laws; organised crime; government evaluation of the AQUIS proposal; online gambling; harm minimisation in gambling context; and diversification of licensed clubs business practices. 

Combating organised crime groups—including outlaw motorcycle gangs
6.241 The Committee discussed at length with the Attorney General and directorate officials, work being undertaken to combat organised crime groups, in particular outlaw motorcycle gangs.  This extended to legislative, operational and investigative responses.
     

6.242 The Committee inquired as to the effectiveness of the introduction of the Crimes (Serious and Organised Crime) Legislation Amendment Bill 2016 in providing appropriate powers to target and disrupt organised crime as it relates to outlaw motor cycle gangs (OMCGs) and the Attorney General commented:

…I am happy to ask the officials to talk about some of the impact of that. One of the key things for us to be aware of is that the government is, has been and continues to be strongly committed to responding to criminal activities of the OMCGs. We know that the number of OMCG members in the ACT remains stable. We are working, obviously, very closely with Policing regarding the range of responsibilities and the range of ways in which the work can be undertaken. 

I note the work of the OMCG task force, Taskforce Nemesis, which is focusing on both operational and investigative responses to the activity. A suite of criminal laws has been developed by the ACT government over many years. I think that the results speak for themselves, having regard to the way that Taskforce Nemesis has worked in relation to OMCGs.

Evidence of increased activity in the ACT by OMCGs 

6.243 In its discussions, the Committee sought to ascertain, notwithstanding that OMCG groups from other jurisdictions visit the ACT, and have done so over the years, whether the number of visits has changed.  Discussion ensued as follows:

Mr Pryce: The advice from police is that they are concerned about OMCG groups from other jurisdictions travelling to this jurisdiction. The concern they have is about visits they have had here and the intelligence around that, but we have not actually seen a movement or an influx of OMCGs—

THE CHAIR: To live here? 

Mr Pryce: Or the visits. We have had visits over years. The number of visits, in my understanding, has not really changed. They are worried that it may change, and that is what we are looking at, at the moment. 

THE CHAIR: Can you provide some substantive evidence to the committee that the number of visits of OMCG has not changed, as you have just stated? 

Mr Pryce: I would have to get that through Policing and take that on notice, Mrs Jones. 

THE CHAIR: Yes; please do.

Mr Pryce: My understanding from their advice is that the numbers have not changed. We have been having visits over a number of years. It is important to note that they visit other jurisdictions too, and they exist in other jurisdictions too. As to Mr Hanson’s question, the criminality we see around OMCGs in this jurisdiction is not different from those other jurisdictions that have other laws as well as what we have.

MR HANSON: That is not what the New South Wales Police are saying. That is not what ACT Policing are saying. Both are very frustrated. Both are saying that the ACT has become a haven. We know that there are bikie groups coming down, particularly from New South Wales, and they are at meets and so on here, specifically because we do not have the same laws as New South Wales. We know that there are outlaw criminal gangs being provided with legal advice that the ACT is the place to go because the laws are not consistent with New South Wales. So why aren’t we having laws that are consistent with New South Wales, based on that advice? 

Mr Pryce: The advice to us is that the police are concerned that there may be more frequent visits and that they may come here, but we have not actually experienced that yet. We have visits, and we have had them in the past, and they also visit other jurisdictions on national runs and things like that.
 

6.244 The Chief Police Officer told the Committee: 

We do know that outlaw motorcycle gangs are clearly a high-profile manifestation of organised crime and will capitalise on every opportunity to make a profit. That is across all crime types.

6.245 As to the aforementioned discussion, on notice, the Attorney General told the Committee:

ACT Policing and the media often report information about alleged Outlaw Motorcycle Gang runs.

I am aware that the Chief Police Officer has indicated that she has concerns about the increasing number of OMCGs that will travel to Canberra to undertake preparations and planning for their criminal activity.

I am advised that the Minister for Police and Emergency Services is making arrangements for a further protected briefing with ACT Policing and the Australian Criminal Intelligence Commission, after which the Leader of the Opposition and other relevant Opposition members will be given an opportunity for a briefing on these issues.

Committee comment
6.246 The Committee notes that it discussed at length with the Attorney General and directorate officials as to evidence available to support that the number of visits by OMCGs to the Territory had not changed over the years.  The Committee notes the response provided by the Attorney General as detailed in the aforementioned paragraph.   
Discussion paper on anti-consorting laws

6.247 The Committee was interested in the outcome of the consultation on anti-consorting laws, in particular, the release of a discussion paper in June 2016.  A directorate official explained:

The discussion paper went out on 9 June 2016. It raised a number of issues for consideration in relation to the impact of anti-consorting laws on vulnerable groups. The ACT government received eight submissions on the discussion paper. Two were in support of consorting laws, and six opposing. Based on this and other consultation processes, and on the importance of ensuring that consorting laws comply with rights under the Human Rights Act, the previous Attorney-General decided to continue to keep consorting laws under review rather than do something at that time.
 

6.248 In light of prior evidence from the Minister for Police and Emergency Services that, at this stage, the Government would not be doing anything in relation to anti-consorting laws, the Committee inquired as to the Attorney General’s perspective and was told:

Mr Gentleman has written to the Chief Minister indicating that at this stage anti-consorting laws are not under further consideration. There is a range of ways that the government is working with the Chief Police Officer and the police in general in terms of either continuing the existing forms or other legislative changes that may be considered. I believe that Mr Gentleman has indicated here the potential for anti-fortification laws.

There are a range of things. We believe that there is a suite of provisions and the government is working with the police to make sure that the police are fully aware and are working on the suite of provisions that are available for policing.

6.249 The Committee heard that anti-consorting laws have the potential to impact disproportionately on marginalised groups such as the homeless and Aboriginal and Torres Strait Islander people and was told by directorate officials that the structuring of these laws was key to mitigating this type of impact.
  
6.250 With regard to ensuring that consorting laws comply with rights under the Human Rights Act, the Committee noted that there is an acceptance that there are times when legislation is implemented that may not comply with the Human Rights Act, for example in the case of right to assembly, a peaceful protest that would not be a threat to the community.  

6.251 The Committee discussed with the Attorney General, the potential for inconsistency between the Government position that it cannot support the introduction of anti-consorting laws, on the basis that it cannot waive the Human Rights Act, to place a limitation on freedom of association with regard to outlaw crime gangs, yet it appears it can waive the Human Rights Act, placing a limitation in terms of protest, for people praying silently in their right of assembly.
  Discussion ensued as follows:

Mr Ramsay: Firstly on that, it is a gross misrepresentation to say that we are more concerned about the people who may be choosing to pray and protest within a particular area than we are about outlaw motorcycle gangs. That is simply not accurate and not fair.

THE CHAIR: But unfortunately that is what the facts say.

MR HANSON: Your argument has been about engaging the Human Rights Act, and that is entirely consistent with what you are saying.

Mr Ramsay: We are not at any stage talking about waiving the Human Rights Act and I think that is—

MR HANSON: They are not compliant with the Human Rights Act on certain aspects of freedom of assembly. Read the speeches.

THE CHAIR: Making a justification to take away someone’s human rights is essentially how our system works. When someone brings in a bill which takes away the human rights of someone they are expected to provide justification, and that is our system. We actually do not accept that we never take anyone’s human rights away. All we say is that there has to be a reasonable justification. What we are asking you is: how can you lie in bed at night knowing that the justification is acceptable in the case of Sister Mary praying outside the abortion clinic but not okay when it comes to criminal bikies who are known to be causing trouble around the area?

Mr Ramsay: We do not have an operation Nemesis in relation to—

THE CHAIR: Because there has never been anything done wrong by those people, Mr Ramsay.

Mr Ramsay: In the situation at any stage when there is legislation brought in, including the one that places limitations on freedom of association, it is a matter of looking at what is the extent of the limitation, what is the impact—

Committee comment

6.252 The ACT Government does not have anti-consorting laws and the Committee notes that the ACT has a number of laws that provide for non-association.  The Committee considers that any restriction on association should be reasonable and proportionate and in the public interest.        

6.253 The Committee acknowledges that the Chief Police Officer has stated that the inconsistency in anti-consorting laws between NSW and the ACT has the potential to make the Territory a refuge/haven for OMCG activities.
 

6.254 The Committee considers the threat to the ACT community that OMCGs activity poses warrants further examination with regard to closing any gaps which exist in legislation and looking at other measures to address organised crime including OMCGs.

The Committee recommends that the ACT Government prioritise further work with regard to closing any gaps which exist in current legislation and look at other measures to address organised crime including outlaw motorcycle gangs (OMCGs) in the ACT.

Family and Domestic violence initiatives

6.255 The Committee was interested in work that had been undertaken, and is being undertaken, in the family violence space—in particular, the outcomes of the closed case reviews about family violence deaths and the Glanfield review.  The Committee was told:

· The Government had introduced the family violence package with $21.42 million in the ACT Budget for the Safer Families package. The appointment of a Coordinator-General for Family Safety in 2016 is tasked with leading the required change. Importantly, this includes the implementation of an information-sharing culture and promoting collaboration whilst focusing on key outcomes. The Coordinator-General is working with stakeholders to co-design a family safety hub—a recommendation of the Glanfield review.
 

· The Labor-Greens Parliamentary Agreement for the Ninth Legislative Assembly provides that the Government will undertake legislative reforms to expand the definition of domestic violence in the Crimes Act to include emotional and social violence. This work has been done and will be effective from 1 May 2017.  The Agreement also commits to implementing any outstanding Australian Law Reform Commission recommendations on sexual assault—with the first tranche of this work completed and includes things like a new strangulation offence.

6.256 The Acting Director-General added:

In terms of the government response to all of those reports, there were three main reports. There was a gap analysis as well as Glanfield and the other review. The key themes coming out of them are leadership and cultural change to drive changes there, prevention and early intervention, information sharing, collaboration and integration and transparency and accountability. The lead for that work is the coordinator-general. I understand she will be appearing before the committee this afternoon and can give further detail on that.

…

Obviously the development of a family safety hub will bring a lot of both government and non-government services together to further promote cultural and information sharing and, I guess, joined-up responses, as well as the legislative changes that have been made. Even with the strangulation offence, there have been recent cases already where that has played an important role in addressing victims’ needs when dealing with family violence.

6.257 With regard to legislative work taking place in response to the Government’s focus on family violence —the Committee heard that two tranches of legislative work have been progressed—(i) in late 2015, the Assembly passed a bill with key changes to the offence of strangulation. It also introduced a new mechanism to allow police to take video recordings of a complainant’s evidence, often in their homes, about an allegation of family violence; and (ii) amendments to the Family Law Act passed in November 2016, and which become effective 1 May 2017 will bring a range of changes.  These include: broadening the definition of family violence to capture things like economic exploitation that recognises that family violence does not necessarily require a physically violent element, in that family violence can take a number of forms; all victims of sexual assault will be able to give their evidence in court by pre-recorded evidence; and a national recognition of domestic violence orders around Australia.

6.258 Further discussion with regard to the Safer Families initiative and related matters is set out in Chapter 11—covering the prevention of domestic and family violence portfolio.

Committee comment

6.259 The Committee acknowledges and welcomes the various policy approaches and responses being undertaken by the Government with regard to strengthening and prioritising its focus in the family and domestic violence space.

6.260 Notwithstanding, the Committee emphasises the importance of a continued vigilance with regard to maintaining/ensuring an ongoing focus on improving services and legislative responses in this important policy and service delivery space.

The Committee recommends that the ACT Government continue its work on improving services and legislative responses with a focus on needs of victims of domestic and family violence.    

Bail provisions

6.261 The Committee discussed at length with the Attorney General and officials, the current provisions for bail in the Territory—including different powers that officers either in policing or in the courts can exercise in relation to bail, the new Bail Review power as part of domestic and family violence reforms, and ability to capture and interrogate data concerning bail.
  

6.262 With regard to the new bail review power—effective from 1 May 2017, the Committee heard that the Bail Act was amended in August 2016 to give the DPP two hours to request a review of a bail decision made by a Magistrate, whereby the Supreme Court has 48 hours to consider a request for the review.  Discussion ensued as follows:

Ms Field: The DPP will have two hours to request a review of a bail decision made by a magistrate and the Supreme Court will then have 48 hours to decide the review. Non-sitting days, including public holidays, have been included in calculating the time allowed for the review. Really, what this is about is—

THE CHAIR: So a clear 48 hours, not just 48 hours of working time?

Ms Field: That is right.

THE CHAIR: It is still enough time for something to go wrong.

Ms Field: I am fairly confident that the person remains in custody for that time. Really, that is giving us a backstop, a safety stop. We are not expecting that to be used very often. We are expecting it to be very rarely used. It is saying that courts do an excellent job. They do the job with the information they have. This is providing us with another level of comfort when there might be a case where you might want to say, “No, we think there is something seriously wrong here.”

THE CHAIR: Who is the decision-maker in that situation? Does it go back to the court or is it a decision being made by the DPP?

 Ms Field: The DPP decides to apply for a review, and that goes to the Supreme Court.

THE CHAIR: So that is not then the same judge who has dealt with the initial matter?

Ms Field: No.

THE CHAIR: It is someone new in a new court? 

Ms Field: That is right.

6.263 As to the different powers that officers either in policing or in the courts can exercise in relation to bail in the Territory, the Committee was told:
In the ACT in the first instance when a person is arrested and charged, police—certain authorised officers in police, usually the watch house sergeant—can exercise a power to grant bail. In family violence matters we have something of a unique mechanism which we refer to as the pro-charge, pro-prosecution approach. Here in the ACT it means that the police can grant bail only where they are satisfied that there is no danger to the victim. In effect, very few cases result in the granting of police bail. Most are presented to court at the next opportunity.

6.264 The Committee inquired further as to when the presumption against police bail in family violence matters had commenced and was told that it had been in place since the 1990s and was considered ‘one of the foundation stones of the family violence intervention program in the ACT’.

6.265 During questioning the Committee sought to ascertain the difference, if any, between the ACT bail system and that of Victoria.  The Committee was told that Victoria has both police and normal court bail (like the ACT) but also has an intermediate bail stage.  The intermediate bail stage (whereby a Justice of the Peace or a volunteer justice can, out of hours, consider granting bail) provides for a person to seek bail only after police bail has been considered and refused.
     

6.266 The Committee inquired as to whether the presumption against bail in family violence matters also applied to the court and was told:

No. That presumption against bail in family violence matters does not apply for the court. The other normal rules about the absence of a presumption, neutral presumption or in fact a presumption against bail, will apply; so it will depend on the charge. For example, if the matter is an assault or a breach of a domestic violence order, there will be no presumption—excuse me; there is a presumption for bail there. So the court will have to consider whether or not it should be granting bail at that point.

Committee comment

6.267 The Committee acknowledges that there are often times where bail presumptions are not well known or understood by the community.  The Committee notes that in the case of police bail, there is a presumption against granting bail for family violence offences. The Bail Act 1992 provides that police must not grant bail to a person accused of a domestic violence offence unless satisfied that the person ‘poses no danger to a protected person while released on bail’.
  The presumption against granting bail for such offences does not apply for the court. 
6.268 The Committee will consider bail presumptions and related matters as part of its inquiry into domestic and family violence.
Assessing how bail laws are operating
6.269 In relation to assessing how bail laws are operating and their effectiveness, the Committee was interested to know what type of information was collected with regard to bail—in particular, whether existing data could be interrogated to find out how many persons have been convicted of an offence whilst on bail and the nature of the convictions.  Discussed ensued as follows:

Mr Martin: …this question has been asked in the past and we have pointed to the fact that we do not have the mechanisms to allow us to draw that information out readily.

MR HANSON: But you could go back through court records and find out, couldn’t you?

Mr Martin: Sure. There are about 5,500 matters listed in the criminal jurisdiction every year.

THE CHAIR: Are they held electronically or on paper?

Mr Martin: At the moment it is paper based but as we move towards the integrated court management system—

…

Mr Martin: We are working with the courts through the implementation of the integrated court management system. We expect to have better access to information about the circumstances of offenders.

…

THE CHAIR: Just to clarify, from a community interest perspective I think it is incumbent upon us to collate that type of information when there are fears in the community about people on bail committing serious offences, both here and in other places. I wonder whether that body of work can be undertaken, even ahead of the change of the systems. People pay their rates to have things analysed by the government. I think this is not low in the community’s mindset, from the conversations I have been having in the community.

Ms Field: If I were to take someone offline to do this it would take considerable time and that is where—

THE CHAIR: How much time, Ms Field?

…

Ms Field: The thing is that we have done more things like put in the bail review power and things to respond to family violence.

THE CHAIR: That is excellent, but how can we know how big the issue is that we are dealing with if we have never analysed the actual numbers of offences taking place? Are we in line with the rest of the country? Are we behind? These are normal questions. They are not odd questions for us to be posing.

Ms Field: Because it is a paper based system at the moment it would be extremely work intensive, whereas once ICMS is in we expect that it will be better.

6.270 The Committee sought to clarify whether the new integrated computer management system (ICMS) would have the functionality to capture data, such as tracking an individual’s actions, and whether this data could then be interrogated to identify trends and other sorts of analysis.  The Principal Register informed the Committee:

Theoretically it will be possible to interrogate the database for those sorts of figures. How complicated it is we need to get advice on.

6.271 Subsequent to the hearing, the Attorney General advised:

I am advised that once fully implemented the Integrated Case Management System will capture a unique identifier for each accused person as part of the data to be provided by ACT Policing with each charge, and so is expected to be able to produce reports on offences committed by persons while on bail.

The resources required to interrogate the current paper based system to ascertain the number of instances where offences are committed while on bail are prohibitive. The ACT Law Courts and Tribunal has estimated that it would take about 6,800 hours to manually review the paper based files to identify the number of offences that have been committed over the last three years by a person while on bail. This process would involve investigating, identifying and examining every file relating to a person who has been granted bail during the relevant period.

Committee comment  

6.272 The Committee acknowledges that bail as a legal concept is defined as:

…a decision on the liberty or otherwise of the accused, between the time of arrest and verdict.

6.273 Further, the Committee also acknowledges that the question about bail is a judicial exercise of risk measured through information on a case-by-case basis.  

6.274 Notwithstanding the case-by-case focus as it concerns individuals and questions about bail—the concept of a systemic approach to collecting data coupled with functionality to interrogate trends and related matters are requisite requirements in supporting an evidence based approach to assess the effectiveness of legislation and any subsequent reform.

6.275 The Committee notes the Attorney General’s advice that the new ICMS ‘is expected to be able to produce reports on offences committed by persons while on bail’.
The Committee recommends that the ACT Government: (i) ensure that the Justice and Community Safety Directorate’s new integrated computer management system (ICMS) be able to report on bail offences; and (ii) inform the ACT Legislative Assembly as to when the new IMCS will be fully functional. 
Funding and resourcing of the DPP

6.276 The Committee discussed with the Attorney General and officials, funding and resourcing for the Director of Public Prosecutions.  Whilst noting that the Office of the DPP had been provided with funding increases from 2011–12 through to 2016–17, the Committee inquired as to whether this was sufficient  to permit the Office to effectively prosecute the rising number of cases that are  coming to the Office.  For example, it was noted that the appointment of a fifth resident judge to the Supreme Court was not matched with any further funding for the Office of the DPP.

6.277 Further discussion ensued as follows:        

Mr Ramsay: But certainly, yes, there are ongoing conversations with the DPP and I have asked JACS to work with the DPP on a review of matters. David can speak to that further.

Mr Pryce: Ms Lee, obviously I am aware of the DPP’s comments through this process and also through the annual reports that he provides each year. At the moment we are working with the DPP on conducting a review of resourcing arrangements. We are yet to finalise the scope of that review process, but we are looking at other jurisdictions to see if we can come up with a model that more accurately characterises what resourcing needs the DPP might have, noting that we need to take a holistic view.

You have to consider the workload of the courts and the impact of the number of magistrates and the number of judges. Obviously we have got to compare it across the whole of the justice system. Legal Aid, as a contrast, is in a similar position. But, to use that contrast, they have made some very good changes over recent years to improve their efficiency and effectiveness, noting that there is a fiscal limitation on everyone to some degree. We are working with the DPP. I am having constructive conversations with Mr White about that. We hope to have the review underway soon that will inform the process. Of course, as we do with every agency, we work through the budget process each year, and that is still under consideration of cabinet.

6.278 Further discussion on the Office of the DPP is detailed in Chapter 5—covering statutory officers within the Attorney General’s portfolio. 
Committee comment

6.279 The Committee acknowledges the undertaking by the Government to work with the DPP to conduct a review of the resourcing arrangements for the Office of the DPP.  Notwithstanding, the Committee acknowledges that the DPP has raised concerns over previous years with regard to constraints on resourcing and the consequent impact this is placing on the Office and its  important work that extends beyond instituting and conducting prosecutions.  

6.280 The Committee notes that, in addition to prosecutions, the other principal duties of the DPP are to:  to institute and respond to appeals; assist the coroner in inquests and inquiries; restrain and confiscate assets used in, or derived from, the commission of criminal offences; and provide advice to the police and other investigative agencies.

6.281 Given the important role of the DPP, the Committee is of the view that the proposed review of resourcing arrangements for the Office of the DPP—including its scope, terms of reference and its progression should be prioritised.

The Committee recommends that the ACT Government, in conjunction with the Director of Prosecutions (DPP), prioritise the scope, terms of reference and commissioning of a review of the resourcing arrangements for the Office of the DPP, and report back to the ACT Legislative Assembly within three months of its completion.        

Other matters
6.282 Other matters discussed by the Committee included:

· review undertaken into the ACT Civil and Administrative Tribunal (ACAT) jurisdiction—recommendations made concerning jurisdiction (including level of jurisdictional limit increased from $10 000 to $25 000) and structure (now a president and two deputies) and the consequential impact of these changes on improving access to justice
;

· performance of the Supreme Court—flow on effect of raising the jurisdictional limit of the Magistrate’s Court and its effect on the case load of the Supreme Court; in addition to the contribution  of the appointment of a fifth Judge
;

· update and anticipated timeframe for the appointment of the associate judge to fill the vacancy arising from Justice Mossip being appointed to replace the retiring Justice Refshauge
; 

· legislative reform  through the Government’s ongoing technical amendments program—thresholds for inclusion in a statutory law amendment bill (SLAB)—minor policy matters; amendments to the Legislation Act; and technical matters such as typos and grammatical errors; and ACT Legislation—Technical Amendments program—Guidelines
;
· review of the Coroner’s Act 1997 by a Queensland coronial expert and changes arising—including changes: to the practice to undertake a full post mortem as a matter of course; removal of the requirement that every fire type required a coronial inquiry; and permitting another medical officer, previously only the person’s GP, to also sign the death certificate.  The Committee also discussed the factors that may contribute to a delay in a coronial inquiry and the calls for a dedicated coroner for the ACT
; and
· work being undertaken with regard to the redevelopment of the ACT Legislation Register—including: anticipated timeline(s) for the website and register; proposed changes to the “look and feel” of the website interface; and enhancements to the functionality of the Register
.          

7 Corrections’ portfolio
7.283 The Committee heard from the Minister for Corrections on 7 and 8 March 2017 to discuss the 2015–16 annual reports, or parts thereof, of the Justice and Community Safety Directorate (as it relates to the Corrections’ portfolio) and the Sentence Administration Board.  Matters discussed included: prison industries; accommodation for women at the Alexander Maconochie Centre (AMC); recidivism; intensive corrections orders scheme; illicit and prescription drug use at the AMC; aged and disabled prisoners; breaches of parole conditions; and legislative reforms that would assist the Sentence Administration Board to manage its work more effectively.
Questions 
7.284 Eleven questions relating to the Correction’s portfolio were taken on notice at the hearing(s) of 7 and 8 March 2017.  Five supplementary questions (some with multiple parts) were submitted by members following the hearing(s).  The Question coverage included: upgrade of the ACT Corrections offender database and whether this extends to the Sentence Administration Board; participation in the Throughcare Program; AMC methadone program; detainee education and training programs; intensive corrections order(s) delegations; contraband in the AMC—numbers on confiscation of mobile phones; various questions on inmate cohorts at the AMC; Aboriginal and Torres Strait Islander (ATSI) identified employees at the AMC; and rehabilitation of offenders.
ACT Corrections

Opening statement
7.285 In his opening statement, the Minister for Corrections told the Committee that:

As the Minister for Corrections it is worth acknowledging that the past year has been a difficult year. It is a challenging portfolio. It is an area of my responsibility that is constantly changing and evolving. That said, we have also made a lot of progress in the past year or so, in the reporting period, particularly with the completion of the new accommodation area and the completion of the prison industries building, which is now coming on stream and providing a range of opportunities for structured activity for detainees. I think it is well known to be a problematic area in corrections, and certainly was identified in the Auditor-General’s report.

Prison industries

7.286 The Committee inquired about progress on prison industries at the AMC, and the benefits of such industries, including for prisoners.

7.287 The Minister told the Committee:

This is an area that is challenging. For the AMC, and for the prison industry, one of the issues longer term has been simply having enough detainees to have a reliable prison industry. Certainly, when we were at perhaps 200 or so, that was not such an option, but with our numbers well over 400 consistently now, that is better. With a female cohort of between 20 and 30, depending on the timing, that remains a challenge. We have a range of education programs for our female detainees and we are exploring possibilities within the prison industries section to have female shifts, particularly with the new bakery. There is some work to be done on that to identify how viable it is, to make sure that there is a clear separation between the laundry and the kitchen facilities, because we cannot have the detainees mixing, obviously, for both safety and other reasons. So there is still some work to be done, but we are exploring the possibilities.

7.288 The Acting Executive Director, ACT Corrective Services added that:

Certainly, following on from the minister’s comments, the new industries for men have started. The bakery is expected to be taking on a shift of male detainees within the coming weeks, three to four weeks. It is at that time that we will consider the capability and possibility of what the bakery is doing and whether and when that can possibly facilitate some female detainees in employment.

7.289 In responding to questions about the availability of work for women prisoners at the AMC, the Acting Executive Director told the Committee that this would be considered ‘within the next six to eight
 weeks’.
 He also told the Committee that:

...we have included six of our female detainees in the land management program which has been predominantly for men in the past. Currently, we have six of our women involved in that as well. We are certainly looking at other opportunities that lead on from that, in partnership with some of our community partners—Greening Australia—about how we can establish more work in that area.

7.290 When asked about payment for prisoners taking part in prison industries, the Acting Executive Director told the Committee that:

Any person who is unemployed is able to achieve remuneration, up to the persons who work in our kitchen area, for example, which is one of our highest remunerated areas. The kitchen and laundry are the two specific ones. It ranges from $15 up to $70-odd [per week].

Recidivism
7.291 The Committee asked the Minister further questions on recidivism in the ACT. In particular, the Committee asked about the target referred to by Minister in his opening statement, that recidivism would be reduced by 25 per cent by 2025, and the interaction between this and data in the Justice and Community Safety (JACS) Directorate Annual report which showed return to custody increasing.

7.292 In response, the Minister commented:

I have not got the previous year’s figures with me, but I know that in the two years prior to that we have seen a drop, so this is a bit of a spike back up. That can be a feature of the ACT, because with our relatively small numbers we do get some fluctuations from time to time. Whilst I am not pleased to see the number go up, at this stage I do not see it necessarily as being a trend. It is something we will keep an eye on.

Accommodation for women at the AMC

7.293 Questions were asked and answered regarding accommodation for female prisoners at the AMC.

7.294 In responding, the Minister told the Committee that Corrective Services had ‘opened a new part of the AMC to women’, and that the ‘management unit [was] being used to house females’ at the AMC.

7.295 When asked if this was a single-cell environment, the Minister stated:

It is, yes. And each has its own recreational area or outside area behind it. That is an area, as you would probably know, that has been traditionally used for males. I can assure the committee that there are no males in there; it is being exclusively used by females. 
 
7.296 The Minister added:

As part of that commissioning process for use by females, the Human Rights Commissioner was notified and invited to come and make an inspection to have some external scrutiny of us using that space for females. 

7.297 In response to questions over whether single-cell accommodation was best for female prisoners, the Minister stated:

In terms of the new build … we are currently canvassing a range of options. I am just awaiting some final advice from the directorate on the best options. There are a number of different approaches; we are just canvassing those at the moment. 

7.298 As to whether arrangements would include double-bunking in single cells, the Acting Executive Director, ACT Corrective Services, told the Committee that:

The women’s accommodation is a bit different, because 24 of the available beds are in cottage-style accommodation. In relation to double-bunking, we have got some double bunks in the cottages, but it is not something that we like to achieve. 

7.299 He told the Committee that the cottage-based cellular accommodation used to house female prisoners held five bedrooms, with a double bunk in one cell. 
 He told the Committee:

So there are six. There are four pods in the two cottages of six beds each. In relation to the single-cell accommodation, our women’s high-needs area, which has five cells in it, and the area that is being utilised at the moment, which is single cells, certainly there was a capability, and we have used it in the past.
 
7.300 The Acting Executive Director added further:

We assess the detainees we put in there very carefully. If there is a need to have somebody with them, which has happened, we will make facilities, perhaps for an extra bed to go in there temporarily. There are certainly single cells, but we do assess. If there is a need for somebody to have someone with them, we have that capability as well. 

Committee comment

7.301 The Committee notes the challenges faced in providing suitable accommodation for women prisoners at the AMC, however it also considers that appropriate accommodation is a critical requirement for the well-being and rehabilitation of women prisoners caught up in the criminal justice system.

7.302 The Committee is of the view that there should be an increase in accommodation available to women detainees at the AMC, as a matter of priority.
The Committee recommends that the ACT Government prioritise an increase in accommodation available to women detainees at the Alexander Maconochie Centre (AMC).
Intensive corrections orders scheme

7.303 The discussed with the Minister and officials the introduction and administration of Intensive Corrections Orders (ICOs) in the ACT. In particular, the Committee asked whether the new scheme was effective.

7.304 In responding, the Minister commented:

We believe so. Seventy-four ICO assessments have been completed by ACT Corrective Services to determine the suitability of an offender for ICO. I think that is a good sign that the judiciary are using the option. Of that, 41 offenders have been sentenced to intensive corrective orders and some are still being assessed. They are still before the courts in terms of the assessment and the sentencing.

7.305 The Minister added:

There have been varying views on ICOs. Certainly I think that at the beginning people were unsure how they were going to go. But the fact that the judiciary have taken them on and are trying them out I think is a good sign. I am very keen on the element of people—what we call the swift, sure and certain response; where there is a breach, someone can go back to jail for a period of three or seven days.

7.306 The Minister also told the Committee that:

That comes very much from the view that sometimes if someone does something and they do not get caught for three or four months, there is no connection between the offending behaviour and the punishment. The idea is to bring those two things together and to provide that. It is not a long penalty but I guess that it is a reminder of the obligations that people have entered into in undertaking intensive correction orders. It is very clear that it is not meant to be a soft option. It is about working with people. If they do the right thing, they get the opportunity. But if they breach, there is a consequence. We need to have both sides of that equation: the rewards and the consequences.

Iillicit and prescription drug use at AMC

7.307 The Committee discussed with the Minister and officials, illicit and unauthorised prescription drug use at the AMC. In particular, the Committee asked about methadone in the context of the AMC.

7.308 In responding, the Minister told the Committee that:

You will appreciate that with the current coronial inquest I am going to have to be very careful in how we discuss this. I obviously do not plan to go into any specifics.

7.309 The Acting Executive Director added:

...methadone is not something that we specifically consider. We look at illicit drugs in general and drug use in general. Certainly all the things that I have just talked about flow on into the centre. We have new canines that certainly do searching within the centre. We have search teams that look for contraband in the centre regularly.

7.310 When asked whether the prison had means or knowledge of prisoners regurgitating prescribed methadone to supply other prisoners, the Acting Executive Director told the Committee that he was unable to answer the question because he had ‘no knowledge of vomited methadone being identified or found’. 

7.311 When asked about how much prisoners paid for contraband drugs at the AMC, the Acting Executive Director told the Committee that:

Again, it is very difficult. We do monitor certainly how people transact funds, but there is no way of knowing what is being done through drug dealing because there could well be money transferred on the outside. So we have no real way of understanding what it is, except for our intelligence which picks up various things.

7.312 When asked about efforts to detect and control the distribution of contraband drugs at the AMC, the Acting Executive Director told the Committee that ‘we have certainly looked at this very seriously, not just with the methadone, but with all drugs’. He told the Committee that ‘we have in past years clamped down’ on contraband drugs, and was now placing emphasis on ‘on intelligence-based decision-making, intelligence-based searching’, in particular ‘the persons introducing to the centre’. He said that Corrective Services had ‘done a lot of work around the whole aspect of illicit drugs in the prison’, in a number of different ways.

7.313 The Acting Director-General, JACS, also responded to questions. He told the Committee that:

...the goal of Corrective Services is to prevent contraband coming in and, if it is in, to detect it and to take action. There is a justice health worker in this space, too. Using, I guess, the triangle around harm minimisation, supply reduction and demand reduction, they work also with detainees. They may be prescribing other medication. Again, all these things play on a detainee. If they take something else which is illicit on top of something prescribed, we do not necessarily know at that time what detainees are concocting. But the job of corrective officers is to observe the detainees as much as possible and to notice behavioural changes. They will take action. They work closely, clearly, with justice health too.

7.314 In further questioning, the Acting Director-General advised that dispensing and managing methadone was the responsibility of Justice Health, which was part of the Health Directorate, and the Minister advised that nevertheless Justice Health reported to the Minister as Minister for Corrections.

Committee comment
7.315 The Committee notes the dual responsibility for managing and dispensing methodone between the Minister for Health and the Minister for Corrections.  The Committee is of the view that this arrangement should be clarified so that there are clear lines of responsibility and accountability with management of the methadone treatment.  The Committee is also of the view that the Minister for Corrections should outline to the ACT Legislative Assembly their jurisdiction with regard to the methadone treatment program.    

The Committee recommends that the Minister for Corrections detail to the ACT Legislative Assembly, by the last sitting day in 2017, the extent of their responsibilities and jurisdiction with regard to the Medical centre at the Alexander Maconochie Centre (AMC) where the methadone treatment program is administered.  
Aged and disabled prisoners

7.316 The Committee sought further information about disabled and ageing prisoners at the AMC.

7.317 In relation to ageing prisoners, the Minister told the Committee that:

One of the issues facing corrections systems across Australia is the ageing of prisoners. Certainly at the corrections ministers meetings I have been to, it is a discussion that is starting to go on about how we cope with that. It is producing issues around dementia, issues around palliative care, all sorts of things. Obviously those things are slightly different to disabilities but it is the broad spectrum of things. Certainly there have been discussions around the rollout of the NDIS.

7.318 When asked whether it would be necessary, eventually, to build a nursing home unit at the AMC, the Minister responded by saying that these were ‘the sorts of issues that were being contemplated’ and that the AMC would ‘potentially need a particular wing’ to accommodate this cohort of prisoners.

7.319 The Acting Executive Director also told the Committee that ‘we look at what cohorts we have and what accommodation capability we have’, and that it ‘may well be that we do not need to build new aged facilities but manage them in a certain way in a certain area’. He told the Committee that new facilities at the AMC meant that there was ‘a lot ... more space where we can separate those types of cohort’.

7.320 When asked about the role of the Commonwealth in helping to provide resources for an ageing prisoner population, the Minister told the Committee that as ‘corrections tends to be largely state driven, the commonwealth does not play a big part in this space’.

7.321 The Minister elaborated:

We have had quite a debate with the commonwealth around access to Medicare for detainees, for example. And the commonwealth has declined to provide Medicare rights to detainees, which cost-shifts everything onto the states and territories. That has been a matter that corrections ministers have been prosecuting for the entire time I have been minister and probably for some time before that. It is over quite a number of years now.

7.322 The Minister further told the Committee that ‘on the basis that you are entitled inside to what you are on the outside—the equivalent—you should be able to access Medicare services’ as a prisoner at the AMC, however at present financial responsibility for the medical needs of older prisoners represented, in effect, ‘a cost shift from the commonwealth to the states and territories’.

Committee comment
7.323 The Committee is of the view that, to the extent that work is not already taking place, that ACT Corrections should commence the process of strategically planning for an ageing cohort of prisoners at the AMC.
The Committee recommends that, to the extent that work is not already taking place, the ACT Government commence the process of strategic planning for an ageing cohort of prisoners at the Alexander Maconochie Centre (AMC).
Sentence Administration Board

7.324 The Sentence Administration Board (SAB) is established under section 171 of the Crimes (Sentence Administration) Act 2005 (the CSA Act) which provides the framework for board operations and the legislative power for the Board to make decisions.  Further, the Act provides for legislative functions to be implemented in a manner that upholds human rights.

7.325 As to the functions of the Board—the CSA Act requires the Board to supervise critical aspects of periodic detention, parole and release on licence including breaches and the amendment of conditions. 

7.326 The CSA Act provides for a uniformity of approach to inquiries and hearings, irrespective of whether they relate to periodic detention, parole or release on licence.   Further, the Act details consequences for any offender who fails to meet their obligations.

7.327 In considering the work of the Board—the legislation provides the framework for two areas of work: (i) supervisory—supervisory functions are in respect to the Board’s responsibilities in relation to parole, periodic detention and release on licence; and (ii) advisory—advisory functions allow the Minister to seek advice from the Board concerning individuals or young offenders.

Introduction of intensive corrections orders

7.328 The Committee noted that in the reporting period—the supervisory functions of the Board had been changed to include the introduction of intensive corrections orders.
  The Committee inquired as to the legislative change and its articulation with the Board’s supervisory functions.  The chair of the Sentencing Administration Board explained:

On about 1 March last year, legislation that the government had introduced took effect and the new sentencing option of intensive correction orders became available to the courts. The Sentence Administration Board was charged with responsibility for managing breaches of those orders. A small consequential issue that we have only just experienced is managing issues like overseas travel for people who are subject to such orders. That was the introduction of a new workload. Running hand in hand with that was the removal of the sentencing option of periodic detention. That has being winding down for—I cannot remember the exact time frame. 

…

About two years. I can say that, if you had not already heard, the last case came to an end rather abruptly a couple of weeks ago with the arrest of the last person who was subject to such an order.
 

7.329 Whilst noting the removal of the sentencing option for periodic detention, the Committee sought clarification as to the facilities that had been used for detainees to serve their sentence or periodic detention and was told the transitional release centre at the AMC and the facility for weekend detention at Symonston, on Mugga Lane.

Breaches of parole conditions

7.330 With regard to breaches of parole conditions, the Committee was interested to know what sorts of conditions were being breached.  The Committee heard that the most common was for drug use; followed by failure to abide by directions that are given to offenders by community corrections officers.  Failure to abide by directions, whilst potentially covering a range of different things, the most common related to directions regarding place of residence.
  The Committee queried wether it may also relate to directions about consorting with particular people and was told:
To be honest, we rarely see breaches of that, and that is rarely a condition that is imposed by the board. It is occasionally imposed by corrections officers, but we have rarely seen breaches of that. In fact—I am thinking back over the seven years that I have been a member of the board—I have seen only one breach, and that was for a very long-term offender, who said to us, “At the end of the day, I do not know anyone else other than people who have been to jail.” It raised a complicated issue for him.
 

Data collection—capture and interrogation functionality

7.331 The Committee was interested in the Board’s data collection and recording processes—in particular, whether records were paper or electronic based.  Discussion ensued as follows:

Mr Chilcott: It is available electronically. It is collected and maintained by the secretariat.

THE CHAIR: Of the SAB?

Mr Chilcott: Yes. In fact, I have to say it is probably collected in two forms. It is stored electronically and it is also stored in paper form.

THE CHAIR: Can those records be interrogated for datasets? Could we, say, ask how many people we have looked at in the last 12 months, hit a button and get that? Could we ask how many people have breached, and hit a button? I am just trying to understand.

Mr Chilcott: I do not think it is quite as simple as hitting a button, but I think that information could be obtained. I know, and bear with me, that information is collected and maintained on Excel spreadsheets, and they can be interrogated.

THE CHAIR: It is a fairly manual task.

Mr Chilcott: I think so, but that also represents the type of data which is being collected, which is quite variable. We are about to start a process of looking at that data again. One of the issues we want to address is the question that was just asked, about the types of breaches, the timing of breaches.

…

Mr Chilcott: As I indicated, we are certainly working on looking at what we think will better inform us in relation to the efficiency and effectiveness of our processes. We do not think the current collection of data does that as well as it might do, and it would give a better understanding across the system if we knew where our weak points were in relation to breaches and the timing of breaches, as examples.

7.332 The Minister added that ACT Corrections was going through a significant process to improve its offender management database.  The Minister was unsure at the time whether this business improvement covered the Sentence Administration Board.  Subsequent to the hearing, the Minister advised:

The ACT Government has recently signed a contract with Abilis Solutions to provide ACTCS with a new offender management system, known as CORIS™.

An ACTCS Project Team was supported by other areas of the ACT Public Service including Shared Services ICT, Procurement and Capital Works and the ACT Government Solicitor in acquiring this system.

The internal ACT Corrective Services Project Team is currently working with Abilis Solutions on implementation of this system drawing on the knowledge, skills and experience of ACTCS staff and subject matter experts.

The capabilities of this new offender based information system will enable better data management in relation to ACT offenders. The new system will enable more robust reporting on offender data from custodial and community based sentences.
SAB outcomes will be recorded in the new database (the CORIS system) replacing the current system. This information will be able to be used to prepare all necessary documentation such as minutes and letters to inform relevant parties of the SAB's outcomes. The information will be available for users with the appropriate job function and system permissions (i.e. SAB members and secretariat) for recording and viewing activities.

Committee comment 

7.333 The Committee welcomes the Minister’s advice with regard to the upgrade of the Offender Management System and that its enhanced capabilities will enable more robust reporting on offender data from custodial and community based sentences.  The Committee further notes that SAB outcomes will be recorded in the new database.

7.334 The Committee also welcomes the acknowledgement by the Chair of the SAB that the Board’s current collection of data is not as well placed as it could be to provide information regarding the efficiency and effectiveness of the Board’s processes—for example, having a better understanding where weak points may exist in relation to breaches and the timing of breaches.  The Committee notes that the Chair has signalled that the Board is alert to this and is looking at what will better inform it in relation to the efficiency and effectiveness of its processes.

7.335 The Committee emphasises that the concept of a systemic approach to collecting data coupled with functionality to interrogate trends and related matters are requisite requirements in supporting an evidence based approach to assessing the effectiveness of legislation and any subsequent reform(s); discovering useful information; identifying weak points and gaps; and supporting decision-making. 

7.336 Enhancing the capacity for data analysis or analytics therefore warrants careful consideration when investments are being made either to fully replace or upgrade databases, as is the case with ACT Correction Services new offender management system, known as CORIS™. 

The Committee recommends that the ACT Government, as part of the upgrade of ACT Correction Services’ Offender Management System, ensure that its functionality provides for robust reporting on, and capacity for interrogation of, offender data from custodial and community based sentences.  This enhanced functionality should also extend to the Sentence Administration Board.
Legislative reforms—amending remand power and addressing the presumption about bail 

7.337 The Committee noted the advice in the Board’s 2015–16 annexed Annual report with regard to suggested legislative reforms that would help the Board to manage its work more effectively. These included: (i) amending the Board’s remand power;  and (ii) addressing the presumption about bail that applies after the arrest of an offender following the execution of a warrant issued by one of the Board’s judicial members.

7.338 The Committee asked the Chair of the SAB to expand on each of the proposed amendments. 

Presumption about bail that applies after the arrest of an offender

7.339 As to suggestions regarding addressing the presumption about bail that applies after the arrest of an offender following the execution of a warrant issued by one of the Board’s judicial members, discussion ensued as follows:

Mr Chilcott: The situation at the moment with bail, if someone is arrested as a result of a warrant that is issued by the board, is that the presumption applies to the original offence for which they are serving imprisonment. Obviously, the more serious it is, the presumption will be against bail, compared to it being neutral or in favour.

MS LEE: Yes.

Mr Chilcott: The difficulty is that it ebbs and flows. We have had experience where bail is granted to an offender after their arrest by a magistrate and they do not appear before us in accordance with the condition of their bail. There was a suggestion that an offence be created to deal with that circumstance. That was, in my view at least, of little utility, because these people usually have long records anyway, so another matter is not really going to help them.

The view that the previous chair and I shared was that these people are serving terms of imprisonment, and it would be more productive and better if there was a presumption against bail in the circumstances where the board has issued a warrant for their arrest. The circumstances where a warrant is issued usually relate to their whereabouts not being known at the time the matter is set down for their appearance or that they have failed to attend an arranged hearing.

Committee comment

7.340 The Committee acknowledges that there is a gap in the presumptions against bail in Division 2.4 of the Bail Act 1992.

7.341 The Committee notes that special bail laws can be enacted that reverse the onus in general bail legislation towards releasing an arrested person on bail, on the basis that such laws strike the right balance between ensuring the safety and wellbeing of the community and safeguarding the rights of accused persons.

7.342 The Committee also notes the view advanced by the Chair of the SAB, that there be a presumption against bail in the circumstances where the Board has issued a warrant for the arrest of an offender, would strike the right balance and warrants further consideration.

The Committee recommends that the ACT Government give consideration to the proposal that the presumption against bail is consistent with existing presumptions in the circumstances after the arrest of an offender following the execution of a warrant issued by one of the Sentence Administration Board’s judicial members.

Amendment of the Board’s remand power

7.343 As to suggestions regarding amendment of the Board’s remand powers, the Chair of the Board explained:

…We have a period, and I cannot give the section numbers off the top of my head, and we have a power to remand for a total of two weeks. By the time we do all the appropriate statutory interpretations, it is actually a period of less than two weeks. We are a part-time board. We meet every Tuesday on our current schedule. It means that to take advantage of the remand power we need to meet on days other than Tuesdays, which brings cost and inconvenience to the part‑time members. The legislation states that we have the power to remand someone in custody for a period of two weeks when the matter is adjourned. There are rules around that. As I said, it is a process of interpretation that brings you down to a period less. 

The other problem is from the point of view of effectiveness. If we are looking at remanding a person for that period of two weeks, it is usually because some work needs to be done in relation to the issue that is before us, and anything less than two weeks usually is not sufficient time. So again it does not lead to very effective decision-making. Or, worse, it leads to rushed decision-making, which does not help either the broader interests of the community or, in the sense that they form part of those interests, the interests of the offender.

Committee comment

7.344 The Committee notes that the legislation provides the SAB with the power to remand an offender in custody for a period of two weeks when the matter is adjourned.  The Committee acknowledges the part-time nature of the Board and the consequent flow on with regard to cost and member’s time were the Board to meet on a basis to take advantage of the full remand period.  Further, the Committee also acknowledges, the potential impact on decision making where statutory interpretations are made within a contracted period, in particular, its flow on effect regarding the interests of the offender and the broader interests of the community.

7.345 The Committee is of the view that the suitability of the period to which the SAB has the power to remand an offender in custody when a matter is adjourned warrants further consideration.  Any such review should consider the interplay between the part-time nature of the Board as a decision making entity; the effectiveness of decision making in a contracted period; the interests of the offender; and the broader interests of the community.

Other matters

7.346 Other matters discussed by the Committee included: 

· ACT Corrections Throughcare program—whereby participation is voluntary with a high take-up rate in a  12 month program of support that covers five areas—health, housing, accommodation, employment and basics. The Basics program includes things like helping people get a bus pass and Medicare card
.

8 Justice, Consumer Affairs and Road Safety portfolio

8.347 The Committee heard from the Minister for Justice, Consumer Affairs and Road Safety on 7 and 8 March 2017 to discuss the 2015–16 annual reports, or parts thereof, of the Justice and Community Safety Directorate and Chief Minister, Treasury and Economic Development Directorate (as they relate to the Justice, Consumer Affairs and Road Safety portfolio).  Matters discussed included: an integrated criminal justice system; restorative justice scheme; evaluation of restorative justice conferencing; compliance and enforcement activities; regulatory visits by inspectors to businesses; and review of road safety cameras.  
Questions 
8.348 Four questions relating to the Justice, Consumer Affairs and Road Safety portfolio were taken on notice at the hearing(s) of 7 and 8 March 2017.  Eighteen questions on Notice (some with multiple parts) were submitted by members following the hearing(s).  The Question coverage included: programs regarding road safety in school zones; sites at schools for placement of mobile speed camera vans; business inspections—random investigations; ACT demerit point scheme; electronic signage; learn to ride facilities; road safety fund; distance between cyclists and cars; road safety action plan 2016–2000; and mobile phone usage legislation.  
Integrated criminal justice system

8.349 In his opening statement, the Minister for Justice, Consumer Affairs and Road Safety told the Committee that, regarding his justice responsibilities:

...under my expanded responsibility as minister for justice, I am placing a higher priority on developing a more holistic and integrated criminal justice system, in partnership with the Attorney-General. We want a system that is innovative and aspires to achieve a stretched target to reduce recidivism by 25 per cent by 2025. That is about having a comprehensive approach that looks at the various elements of why people end up in contact with the criminal justice system and seeks to take a preventative approach. There is the idea of justice reinvestment.

8.350 The Minister added:

You will have seen a television special recently about the one in Bourke, in outback New South Wales. Obviously our circumstances are different here in the ACT; the geography and demographics of justice reinvestment are different in different places. But the principles are the same, actually seeking to invest in your community, both before people come into the criminal justice system and also, once they have been there, looking at how we can divert them from coming back to court and how we can strengthen programs to connect to community corrections or post-prison release to specialist mental health services or drug and alcohol responses. It is looking at our justice system very holistically.

Restorative justice 
8.351 As a concept—restorative justice:

...supports people who are affected by crime, including perpetrators, to come together to address their unmet justice needs in a safely guided voluntary process. RJ conferences may be face-to-face or indirect depending on the needs and wishes of participants. Convenors guide a structured dialogue to assist a full and honest discussion about the offending behaviour, its impact on those harmed and what is required to put things right and prevent further harm.

Restorative justice unit and scheme

8.352 The Restorative Justice Unit is responsible for the Restorative Justice (RJ) scheme.  For 2015–16, the Unit convened 92 conferences involving—96 young people; 12 adults; and 105 victims. Fifty-nine of these conferences were face-to-face and 33 were indirect.

8.353 Phase Two of the Scheme commenced during the reporting period—specifically, 25 February 2016.  This phase extends the Scheme to victims of crime, in that they can access RJ for:

...crimes committed by adults and youth, and for serious (indictable) as well as less serious (summary) matters at all points along the criminal justice system.

8.354 In 2015–16, young Aboriginal and Torres Strait Islander people were referred to the Scheme. The Committee acknowledged the high rate for Indigenous compliance with RJ agreements for this period phase and was interested to know what might have contributed to the high compliance rate.  The Committee was told:

We moved into phase 2 in February 2016, so we were already more than halfway through that financial year. We are looking at some smaller numbers. You are looking at Indigenous compliance with restorative justice agreements. I think we had 26 referrals. We had 14 who participated and, at the time of that report, 11 of those had complied with an agreement. We did not have the whole number but, of those who had participated within that period, we had a 100 per cent compliance rate. I would put that down to the very fine work of our Indigenous guidance partners, who do all of the rapport building, information provision, support through processes and follow-up. They might make referrals outside restorative justice processes too, but their main role is to support them and encourage them throughout that.

8.355 The Committee noted that phase three of the RJ Scheme will commence in 2018—extending the Scheme to domestic violence and sexual offences.
  The Committee inquired as to the challenges that extending the Scheme to domestic violence and sexual offences may present.  The Manager of the RJ Unit advised:

Substantial challenges. Foremost at the moment, we are building solid relationships with victims’ advocacy agencies that we will be working closely with in phase 3. We will be building trust with them and a shared understanding of how we will work together to identify appropriate matters, to look at the risks that will be involved and to manage those matters safely and in the interests of victims.

8.356 In this context the Committee discussed how a RJ process would work with victims of domestic violence and sexual offences.  Notwithstanding that all involved have to agree to be involved in the process, it was noted there was potential for collateral damage to the victims.  Discussion ensued as follows: 
Ms Lutz: Absolutely. I think there is the potential for collateral damage in the formal system because we are dealing with complex matters and—

THE CHAIR: And people.

Ms Lutz: Yes, and people and messy situations. What we can do is work closely with the agencies that have years of experience in working with victim survivors and understand their needs. We are going to build capacity within our unit to understand those needs and work with those agencies.

THE CHAIR: Have you looked at case examples?

Ms Lutz: Yes. At the moment we are looking at case examples and working with those agencies to do walk-throughs right from the beginning. We are looking at: how do we identify what level of risk and what level of seriousness a matter involves? Perhaps I can just explain that the restorative justice unit works within the criminal justice system and not outside it.

THE CHAIR: Yes, it is not separate; I understand.

Ms Lutz: We will not be receiving any referrals outside the system. We are hoping to be involved in the case-tracking of matters so that we have a really close idea of what those matters involve.

8.357 The Minister added:

The questions you are asking are certainly ones that have occurred to me. In taking on the portfolio late last year it was probably the first discussion I had with Ms Lutz and her team. We are talking about a 2018 introduction here. Certainly a lot of the questions you are asking today are very much mine. I have been explicit with the team in saying, “We need to think very carefully about how we introduce this to the community and how we explain it.” We need to work with some key stakeholder groups in advance—and you can imagine who some of them would be—before we launch this. We need to talk them through it and make sure they understand, because I think they will also be important advocates in the community in explaining how this will work.

Committee comment

8.358 The Committee acknowledges the challenges and sensitivities associated with extending the RJ scheme to victims of domestic and sexual violence in 2018.  It is clear to the Committee that the Minister and relevant officials are cognisant of these challenges and sensitivities.

8.359 The Committee emphasises that the implementation of phase three of the RJ scheme needs to be carefully handled with the overriding priority being the wishes of those involved.  The Committee reiterates as planning and implementation for this phase moves forward, the Minister’s comments:

I have been explicit with the team in saying, “We need to think very carefully about how we introduce this to the community and how we explain it.” We need to work with some key stakeholder groups in advance—and you can imagine who some of them would be—before we launch this. We need to talk them through it and make sure they understand, because I think they will also be important advocates in the community in explaining how this will work.

8.360 The Committee notes that using RJ in cases of domestic and sexual violence is not without risk. Discussion and consultation with key stakeholders, including the ACT community, as to the parameters and priorities of phase three of the RJ scheme is important in clearly setting out that protection of victims is paramount. 
The Committee recommends that the ACT Government discuss and consult with key stakeholders, including the ACT community, as to the parameters and priorities of phase three of the Restorative Justice scheme, in order to protect victims. 
Evaluation of restorative justice conferencing

8.361 The Committee noted the evaluation work—follow-up surveys gauging the experience of offenders, victims and supporting participants—being undertaken with regard to RJ conferencing and was interested in the observations and lessons learned from this work.
  The Manager of the RJ Unit commented:

What we found from our surveys is that people love having a say; they love to have a voice. We really enjoy working in an area that lets them speak. The process is respectful; it is inclusive. It is voluntary, so they can step out. For those who choose to participate, it is carefully prepared. All of the reflected surveys speak to that. We have a 97 per cent satisfaction rate that has continued through phase 2, but the annual report deals with matters that are only in a four-month period.

Other matters
8.362 Other matters discussed by the Committee included:

· best practice RJ practices in other jurisdictions
; and

· clarification that RJ referrals can be made at any stage of the criminal justice system, either as a diversion from, in parallel to or separate from criminal proceedings—importantly, in the main, aside from exceptional circumstances, it does not  replace criminal proceedings
.

Access Canberra—Fair Trading

Compliance and enforcement activities
8.363 The Committee inquired about compliance and enforcement activities undertaken by fair trading, in particular, preventative programmed activities and those undertaken in response to complaints.  The Committee was told:

Our compliance area in fair trading is very active. We have a model of “engage, educate and enforce”. Overwhelmingly, the majority of our resource is directed to the engagement and education of business in the ACT in and around fair trading. It is a fairly large remit because it touches on a number of industry sectors. That includes retailing. Retailing provides the highest level of complaint to Access Canberra in relation to this part of our portfolio responsibility, and as part of our response to that we have an active trader engagement program.

We proactively plan, based on the data that we have, to get out to traders and educate them about specific matters. Generally those issues are around refunds, warranties and consumer guarantees. There are complexities in and around that from a transactional perspective and we respond to those by increasing the knowledge of businesses about those matters. Where consumers come to us we will help conciliate a suitable outcome in those areas.

8.364 As to matters referred for prosecution, conciliation and/or arbitration, the Committee was told:

I know we have not taken anyone to the Magistrates Court, but we have commenced proceedings within ACAT in relation to some areas of the portfolio, in particular real estate agents. We have issued some infringement notices to traders in the motor vehicle sector and the security sector. But we consider that to be an absolute last resort. If the conduct in question is egregious enough to warrant that type of sanction then, through our government’s processes internally, we will weigh up whether that is the appropriate deterrent message that we need to send.

8.365 As a result of co-locating regulatory services within Access Canberra, the Committee was interested to know the line of demarcation in relation to ACT Health inspectors and was told:

The line of demarcation is that they have a specific remit under their health law about where they look for potential issues with cafes and restaurants and the like. We work very closely with them because, of course, we have the liquor remit and the outdoor dining remit under unleased public land. We work collaboratively with them in arranging proactive inspections; so we have a reduced footprint, less of an impediment to business activity, and we use that time to check for high‑risk activity through HPS. I have an HPS officer there, but I also have a fair trading officer. We will check to see whether they are complying with the fair trading regime as well. The demarcation is legislative.

Visits by Inspectors to businesses
8.366 The Committee noted that visits by Inspectors to businesses can be at random or may be part of targeted programs. Further, a visit may be to investigate a complaint or incident.  The Committee inquired as to how many random investigations occurred and what targeted programs were investigated in the reporting period.

8.367 As to random investigations, on notice, the Minister for Justice, Consumer Affairs and Road Safety stated:

A total of 297 random inspections occurred during the reporting period. The majority of these inspections related to liquor licensing, motor vehicle dealers, outdoor cafes and Australian Consumer Law/product safety.

In respect of targeted programs, a total of 11 programs were completed. These included:

· Christmas toys - product safety checks;

· Australian Consumer Law - refunds and returns;

· motor vehicle dealer inspections;

· motor vehicle repairers - joint inspections with WorkSafe and Road Transport staff;

· building construction advertising;

· contract for sale and associated required documents for single dwelling residential properties;

· electrical safety inspections of electrical products for sale;

· showbags - product safety checks before and during the Royal Canberra Show;

· liquor licensing - bar and nightclub inspections;

· liquor licensing - clubs inspections; and

· real estate agent trust account audits.

8.368 With regard to targeted programs during the reporting period, the Committee was told:

We have had a number of proactive programs which we have undertaken in the course of the reporting period. They have been generally based on the information that we have been able to aggregate on previous complaint levels, where we have seen that there could be some consumer detriment in the marketplace. We have targeted industries in the motor vehicle sector in particular: motor vehicle sales and motor vehicle repairers. We have had a particular interest in real estate agents. We have also undertaken proactive elements in the liquor industry and security sector.
  

Other matters

8.369 Other matters discussed by the Committee included:

· memorandum of understanding between the Health Protection Service and Access Canberra—its development, scope and jurisdiction
;

· reducing regulatory impediment through alignment of inspections—enhanced via the co-location of regulatory services under one umbrella—Access Canberra
;

· engagement and education activities across industry sectors—including targeting, communication mediums, and compliance assurance
;
· criteria underpinning the initiation of targeted programs—including: determinations from complaint levels; and emerging markets and objectives of national programs through the Consumer Affairs Forum
 ;
· introduction of the Australian Consumer Law framework and clarification as to whether other applicable legislative frameworks have been harmonised to reflect the same sort of language as Australian Consumer Law—as a means of making it easier for businesses and consumers in the ACT to understand legislative provisions
; and
· clarification as to whether Fair Trading has a specific awareness program focused on members of the community—businesses and consumers—with non-English as a primary language.  The Committee was advised that Fair Trading does not have a specific program and would defer to information provided by the Australian Consumer and Competition Council (ACCC) via its consumer framework—including resources and related material
.
Road Safety and Road Transport regulation
Opening statement

8.370 In his opening statement, the Minister for Justice, Consumer Affairs and Road Safety told the Committee that, regarding road safety:

The ACT government has taken the notion of vision zero as being a key policy framework that we want to operate in. The idea is that it can never be ethically acceptable that people are killed or seriously injured when moving within the road transport system. That is the idea. It reflects the government’s position that you cannot exchange someone’s life or health for any other benefit.

8.371 The Minister added that:

Over the past five years in the ACT we have had around 50 deaths and a thousand serious injuries on our roads. With vision zero, every death and serious injury must be investigated and steps taken to prevent a similar tragedy from occurring again. Some people have been sceptical about the idea of vision zero. It is not the notion that there will never be any accidents; it is that we should seek to reduce particularly deaths and serious injuries. It means that instead of just saying, “That was driver error,” we look very closely behind why the driver made an error and what could have been done to ameliorate that error.

Review of road safety cameras

8.372 Questions were asked and answered regarding a recent review of road safety cameras in the ACT, in particular as to the findings of the Review and what had been done in terms of implementation since the Review was completed.

8.373 In responding to questions, the Minister for Justice, Consumer Affairs and Road Safety told the Committee that there were a:

...couple of things [which] came out of the road safety camera program, particularly that the mobile speed vans are the most effective in deterring speeding. There is data, and it is in the report, that shows that when the vans are more visible, you see a downturn in speeding behaviour. That is why I and the government have focused on increasing the number of mobile speed vans and delivering a message that they can be anywhere anytime.

8.374 The Minister added:

We have increased the number of vans on the road. We have increased the hours of operation by going to a double shift; there used to just be one shift a day. We have also increased the range of places where the vans can operate, including having a website where people can nominate sites where they would like the vans to be. In my time in various ministerial portfolios, you often get letters from people saying, “I have a speeding problem in this area.” The local residents have often got the best local knowledge. This is a way of harvesting that community knowledge and sending the vans to hot spots, for want of a better word.

8.375 When asked how the placement of mobile cameras was decided in the ACT, the Minister told the Committee that:

It is a bit of a combination. The JACS road safety team has primary responsibility, but they collaborate with the police and with Transport Canberra and City Services. They are probably the three agencies that get a range of crash and road data fed back to them. That is the basis of where the data comes from.

8.376 The Committee asked about the effect of speed cameras on safety and driver behaviour.
  The Acting Director-General, Justice and Community Safety Directorate explained that:

Mean percentile speeds reduced by six per cent to eight per cent on ACT roads in the first few years after the mobile speed cameras were introduced. This reduction in speed coincides with a 25 per cent to 30 per cent reduction in serious injury crashes on roads where the cameras were being used.

8.377 These changes, the Acting Director-General told the Committee, were considered ‘very significant’.
 

8.378 The Minister also responded. He told the Committee that this approach was based on ‘what that evaluation identified’, and ‘that is why we particularly put the effort into the mobile vans as opposed to the fixed cameras or the point-to-point cameras at this point in time.’

8.379 The Committee asked questions as to whether locations were available so that mobile speed monitoring could be conducted in school zones.
   In responding, the Minister told the Committee that ‘[u]ntil recently, strangely—and I do not know the history of why—mobile vans could not operate in school zones. I changed the regulation 12 months ago’. He told the Committee that there ‘was then a program to go out and map all of the sites and designate, because obviously you have got to be careful where you put the vans’ and that there had been ‘a surveying process underway’.

8.380 The Acting Director-General also responded to the question. He told the Committee that ‘292 new sites [had] been added to the program since regulation changes commenced in October 2015 supporting the use of mobile camera units on any road in the ACT’, and ‘[s]ixty-five ‘of those new sites are at school zones’.

8.381 The Deputy Executive Director, Legislation, Policy and Programs, also added that:

The program to identify sites at schools is continuing. The intention is to go through every school and identify suitable sites at every school where there are sites suitable. My understanding—and I will just need to check the details of which ones—is that there are one or two schools where assessments have been made that it is not possible to find a suitable site.

8.382 The Deputy Executive Director further added:

One of the relevant factors is that the van has got to be able to be placed somewhere where it does not in itself create an issue in terms of line-of-sight and safety for people in the area using that road, as well as some OH&S issues for people who are actually operating the camera in the van. But my understanding is—and I am certainly happy to confirm the details—that there have been one or two which we have assessed so far where it is just not possible to find an appropriate site.

8.383 The Committee also asked how many mobile speed camera vans were in operation and was told that:

We will be having eight vans on the road. The fleet will be up to eight in about two weeks time, we understand, up from six. And we are, as the minister has previously said, also maximising the use of those vans by having double shifts so that we are using the vans pretty much all of the time that we can.

8.384 When asked about other measures to improve traffic safety in school zones, the Minister stated:
We are trialling a series of measures which include having drop-off points near the school but, say, at a 400 to 500-metre walk. A good example, the one I went to, is Latham Primary School, where on the opposite side of the school there is a pull-in parking lot, plenty of space, it keeps some of the traffic away from the main school entry and the kids can just walk across the oval.

8.385 The Minister commented:
That is certainly one strategy. There has been a strategy to increase the amount of just mapping out walking options so that parents can feel more confident. The rationale behind some of these things is that we have seen an increase in traffic outside schools as more and more parents drive their kids, which in turn leads to parental fears about safety. We have sort of got this vicious circle and fewer kids walking and cycling to school.

8.386 The Minister added:

We ... are trialling the decrease of the school zone speed limit to 30 kilometres an hour and there have also been some schools where dragon’s teeth have been painted on the road to increase that awareness of coming to a school zone. That is being run at several schools in Belconnen; they were the initial trial sites. Minister Fitzharris and I have announced a further rollout of that program as the initial feedback was very positive.

9 Regulatory Services portfolio

9.387 The Committee heard from the Minister for Regulatory Services on 8 March 2017 to discuss the 2015–16 annual reports, or parts thereof, of the Justice and Community Safety Directorate and Chief Minister, Treasury and Economic Development Directorate (as they relate to the regulatory services portfolio) and the ACT Gambling and Racing Commission.  Matters discussed included: the future of the Canberra greyhound industry; red tape reduction relating to racing and gaming regulation; problem gambling assistance fund; exclusion database; and community contributions made by gaming machine licensees pursuant to the Gaming Machine Act 2004.
Questions 
9.388 Four questions relating to the regulatory services portfolio were taken on notice at the hearing(s) of 8 March 2017.  Three questions on notice (some with multiple parts) were submitted by members following the hearing(s).  The Question coverage included: the Social Impact Assessment undertaken for the application by the Mawson Club for additional electronic gaming machines (EGMs); placement of ATMs in licensed clubs; regulations regarding lotteries; social impact assessments; gaming machine revenue; and prevalence of problem gambling in the ACT. 
Racing and gaming regulation and policy
9.389 Mr Gordon Ramsay MLA appeared on 8 March 2017 to discuss his responsibilities with regard to racing and gaming policy (as Attorney General) and racing and gaming regulation (as Minister for Regulatory Services).

9.390 Specifically, at the hearing the Committee considered the relevant parts of the Chief Minister, Treasury and Economic Development 2015–16 annual report relating to racing and gaming and the Gambling and Racing Commission 2015–16 annual report.

Canberra Greyhound industry

9.391 At the hearing, the Attorney General advised the Committee that there had ‘been a recent announcement by the Canberra Greyhound Racing Club that it has lodged an injunction aiming to stop the cessation of government funding to the club in the 2017-18 year’.
  Amongst other things, the Committee was told: 

Obviously, members would appreciate that the matter is now apparently the subject of legal proceedings, so it is inappropriate for us to make any comment on the matter in relation to greyhounds. Because of that matter, I will not be proceeding further with any conversations in relation to the greyhound industry, seeing that it is a matter before the courts.

9.392 At the time of the hearing, the Attorney-General advised that whilst the Canberra Greyhound Racing Club had announced that it had lodged an injunction, it had not yet been served on the Territory—thus the status of the legal proceeding was not confirmed.
  

9.393 The Committee suspended to consider the matter privately and when resuming its public hearing, advised that it: 
· would permit questions concerning greyhound racing and related policy matters at the hearing and it would be open to the Attorney General to decide whether these would be answered at the hearing or taken on notice;
· reserved the right to invite the responsible Minister to appear at another public hearing to answer questions on greyhound racing and related policy matters—should further clarification regarding the terms of the injunction make this possible; and 

· can decide to report separately on this matter, as an adjunct to its report on referred 2015–16 annual reports.

9.394 To assist with its inquiry and for completeness, after the hearing the Committee wrote to the Attorney General asking that it be provided with an update as to the status of the Canberra Greyhound Racing Club’s inferred injunction and whether it has now been served on the Territory.
 

9.395 The Attorney General advised:

I can confirm that no application for an injunction appears to have been filed with the Court to date and nothing has been served on the Territory. However, The Canberra Greyhound Racing Club (CGRC) still has indicated an intention to launch proceedings and the ACT Government Solicitor has been instructed in relation to any such proceedings. I do not propose to make substantive comment on the litigation which has· been foreshadowed for the same reasons that I identified in my appearance before the Committee.
My public statements on this policy will continue to be made in a way that is consistent with my legal and ethical obligations to avoid prejudice to any future litigation. Once the CGRC's foreshadowed litigation has been commenced, and the Territory is aware of the basis of any challenge, I will be in a better position to determine the extent to which I can engage with the Committee and others in relation to issues that surround greyhound racing in the ACT.
 
9.396 Four questions concerned with the greyhound industry were taken on notice
, to which answers were provided after the hearing. 

9.397 The Committee inquired as to the future of the Industry, the impact of the withdrawal of Government funding and the transition package arrangements.


Committee comment

9.398 The Committee notes, with regard to the greyhound industry, that the Parliamentary Agreement for the 9th Legislative Assembly states:

End the ACT Government subsidy to the ACT greyhound racing industry at the conclusion of the current MOU, and actively support the transition steps required to end the operation of the greyhound racing industry, including animal welfare and training support;
 
9.399 The Committee further notes that the Agreement was finalised after the NSW Premier had announced
 a policy reversal of an earlier decision
 to ban the sport in NSW.  The NSW Government’s policy reversal was premised on the basis of tighter regulation of the industry.

9.400 The Committee notes the continued uncertainty with regard to the future of the local greyhound industry and the greyhound community.  A withdrawal of government funding does not end the industry, it appears to the Committee that amendment to respective legislation would be required to effectively prohibit greyhound racing.

9.401 The Committee acknowledges that the Government has signalled its intention to ‘take active steps to transition to end the operation of the industry in the ACT’.
  It is not clear to the Committee whether this will extend to a prohibition on greyhound racing that will require amendment to relevant legislation.

9.402 Whilst the Government has announced that an independent consultant has been appointed to provide an analysis of the options to support the transition to end greyhound racing industry in the ACT, it appears to the Committee that the terms of reference for the analysis are not publicly available.  The Committee is of the view, given the level of public interest, that if they are not already publicly accessible, they should be.

The Committee recommends that the ACT Government, through the Attorney General report to the ACT Legislative Assembly, by the last sitting day in August 2017, on the outcomes of the Greyhound Racing Industry Options Analysis, including the Terms of Reference. 

Red tape reduction 

9.403 The Committee sought further information with regard to red tape reduction reforms relating to the regulation of gaming and racing industries—in particular, the suite of reforms resulting from the introduction of the Gaming and Racing (Red Tape Reduction) Legislation Amendment Bill 2016.

9.404 The Committee was told that some of the recent reforms included:

· changes to the Lotteries Act which have made it simpler for low-value lotteries to be run without the requirement for approvals. As a consequence, community groups, schools and charitable organisations, where they meet a threshold, can now run raffles and promotions without the need to apply for a permit. The flow on effect of this change, as it concerns red tape reduction, means eligible organisations do not have to spend extra time filling in forms and applying for things that are not required;

· amendments to the Gaming Machine Act permitting advertisement of approved lotteries has enabled clubs to advertise lotteries such as members raffles or competitions on the walls of their buildings where previously they were only allowed to advertise them internally. This has made it easier for those clubs to promote low-risk lotteries; 

· a number of other measures to reduce the regulatory burden on business, including allowing interstate visitors access to clubs without the need to be accompanied by a club member, and simplifying the licensing framework for race bookmakers and agents.

Problem gambling assistance fund 
9.405 In accordance with subsection 6(2) of the Gambling and Racing Control Act 1999 amongst other functions, the Commission is required to monitor and research the social effects of gambling and problem gambling; provide education and counselling services; and monitor, research and fund activities related to gaming and racing. 
9.406 The Committee was interested to hear about the problem gambling assistance fund and its effectiveness during the reporting period.  Access Canberra’s Chief Operating Officer explained:

The problem gambling assistance fund over the reporting period has been able to facilitate quite a number of research projects. Equally importantly, it has been able to fund Relationships Australia in providing gambling counselling services. That is done in partnership with the Care financial counselling service. It represents the bulk of the expenditure out of the problem gambling assistance fund. That contractual relationship is to the tune of about $820,000 per annum.

In terms of other research activities that have been undertaken, we are actively engaged with the Australian National University to continue to understand the issues around problem gambling. We have a number of projects underway with them, some of which finished during that reporting year, the major one being the prevention survey that was undertaken. This is the second one that has been undertaken by the ANU. The first one was done in 2009; this one concluded during 2014 but was reported on during that reporting period. Some of the findings out of that particular report are very useful for helping the gaming and racing commission to align its harm minimisation program.
 

ACT Gamblers Exclusion Database

9.407 It was noted during the reporting period, as a measure designed to reduce the negative impact of problem gambling, upgrades were completed to the ‘ACT Gambling Exclusion Database to enhance users’ experience and facilitate recording of gambling incidents’.
 
9.408 The Committee inquired as to the incentives within the regulatory framework for venues to address problem gambling.  Discussion ensued as follows:

 THE CHAIR: Can you outline to me what incentives are in the system for venues to deal with problem gamblers? It is my anecdotal advice from members of the community that it is fairly well known in a lot of venues who the problem people are, because they are there on a regular basis, but there is little in the system that incentivises the clubs to do something about that person. Is there something you can tell us about that is positive in that area?

Mr Snowden: Certainly. The gambling code of practice provides a number of incentives, and one of the initiatives that we have put in place, which is funded through the problem gambling assistance fund, is the exclusion database.

THE CHAIR: I know about people self-excluding. I have met them at the supermarket, to be honest, and they tell us about it. But what about those who do not?

Mr Snowden: The clubs are in a position to be able to exclude patrons which—

THE CHAIR: What is there to incentivise them doing that, given that the incentive for getting money is there for them not doing that?

 Mr Snowden: The incentive is in relation to the mutual aspects, the clubs being community orientated.

THE CHAIR: I understand that, but they need money to pay for their club, so I am just saying that there is a conflict there. I am just wondering if there is an incentive for them to deal with the problem gamblers that they know are there who are not self‑reporting.

Mr Snowden: The incentive is to look after the welfare of their members.

THE CHAIR: Members of the club?

Mr Snowden: Members of the club.

THE CHAIR: Thank you.

Committee comment
9.409 The Committee acknowledges the work undertaken to date with regard to the exclusion database as a mechanism designed to reduce the negative impact of problem gambling.  Notwithstanding its existence, there remains the issue of problem gamblers who choose not to self-exclude.  

The Committee recommends that the ACT Government, in relation to identifying problem gamblers and addressing their needs, consider building financial incentives in the gaming regulatory framework for those patrons with significant gambling problems but who choose not to self-exclude. 

Other matters

9.410 Other matters discussed by the Committee included:

· how research undertaken by Australian National University’s (ANU) Centre for Gambling Research in agreement with the Gambling and Racing Commission for the reporting period is factored into the ongoing work of the Commission—in particular, whether it is used to realign activities supported by the problem gambling assistance fund
;

· update in relation to the status of the evaluation of the unsolicited bid from Aquis for redevelopment of the casino precinct
; criteria that is being applied to evaluate the Aquis proposal and how the evaluation process takes into account the financial performance of Aquis
; and clarification as to whether Aquis’ proposal for 200 poker machines will be subject to the same requirements applicable to other venues
;

· Mawson Club licensee’s request for an increase in authorisations—i.e., application for additional EGMs, confirmation that a social impact assessment had been submitted and the matter was under assessment by the Gambling and Racing Commission
;

· community contributions made by gaming machine licensees pursuant to the Gaming Machine Act 2004—legislative compliance and analysis of the level of community contributions by licensees
;

· compliance audits of gaming machine licensees during the reporting period—a total of 251 audits were undertaken relating to gaming machine venues to identify a licensee’s compliance with the Gaming Machine Act 2004 and the Gambling and Racing Control (Code of Practice) Regulation 2002 (the Code of Practice) and where applicable the Lotteries Act 1964
;
· development of harm minimisation strategies—in the context of evidence from the Productivity Commission, the ANU Centre for Gambling Research on the effectiveness of $1 maximum bets for EGMs and mandatory pre‑commitment, clarification as to whether the Commission is considering the introduction of these measures for gaming machines in the ACT
;

· amendments to the Lotteries Act 1964 that commenced in October 2015 providing for certain lotteries to be conducted without the need to require approval from the Commission—feedback received, in particular as it relates to low value activities and impact this legislative change may have had on community organisations raising funds
; and
· integration of Commission staff within Access Canberra—licensing staff have integrating within the licensing area of Access Canberra; compliance staff have integrated within the compliance stream, and general administrative and research staff have integrated into the governance and support area—clarification as to whether there are any specific training and educational requirements for gaming and racing regulators as compared with Access Canberra
.  
10 Police and Emergency Services portfolio

10.411 The Committee heard from the Minister for Police and Emergency Services on 7 March 2017 to discuss the 2015–16 annual reports, or parts thereof, of the Justice and Community Safety Directorate (as it relates to the police and emergency services portfolio) and ACT Policing.  Matters discussed included: women in emergency services strategy; blueprint for change in the ACT Ambulance Service; training and accreditation for rural fire service volunteers; outlaw motorcycle gangs; warrants for surveillance; and the ACT Policing agreement.   
Questions 
10.412 Six questions relating to the police and emergency services portfolio were taken on notice at the hearing(s) of 7 March 2017.  Twenty one questions on notice (some with multiple parts) were submitted by members following the hearing(s).  The Question coverage included: patient transport services in the ACT; surveillance devices annual report; referrals to the RJ Unit by ACT Policing; road safety and traffic management; ACT rural fire service volunteer training; ACT rural fire service vehicle maintenance; ESA Workforce connect smartphone app; presumptive cancer legislation; and computer aided dispatch. 
ACT Emergency Services

Opening statement

10.413 In his opening statement, the Minister for Police and Emergency Services told the Committee, among other things, that the ACT Emergency Services Agency (ESA) was ‘undertaking a comprehensive strategic reform agenda’ which would ‘ensure our emergency services work together to address challenges, harness opportunities and deliver the best care and protection for the whole community’. 
 The Minister added that the Strategic Reform Agenda included:

· ‘communications centre reform’, which would result in ‘a single communications centre, comcen, that meets the needs of the four operational emergency services’, and 

· the ‘Blueprint for Change’, ‘aimed at enhancing professionalism in the ACT Ambulance Service and providing a comprehensive analysis of its operational and organisational context’. 

10.414 The Minister spoke about a Strategic Bushfire Management Plan which, he told the Committee, would ‘continue to deliver actions aimed at reducing the risk of bushfire in the ACT’; a station upgrade and relocation program which was intended to provide ‘modern, sustainable facilities with amenities for a diverse workforce and to improve delivery of services to the community, including improved response times’; and a Women in Emergency Services Strategy which was ‘a step towards a diverse and inclusive workforce … which better reflects the communities we serve and allows the most talented individuals to thrive in our emergency services’.

10.415 The Minister also told the Committee about a ‘territory radio network and computer-aided dispatch upgrade’, which he described as a ‘set of projects aimed at significantly enhancing and modernising the communications and dispatch technology to enable ESA staff and volunteers to deliver their services more effectively’.

Women in Emergency Services Strategy

10.416 The Committee sought further information regarding the Women in Emergency Services Strategy—in particular, the current percentage of women in the ESA in uniformed, that is, operational positions.

10.417 The Minister told the Committee:

Within ACT Fire & Rescue, in our most recent recruitment campaign we had applications from 144 females—that is a 500 per cent increase in the recruitment campaign—and 658 males. At the completion of that process we had four female and 12 male applicants commence their training program. So you can see that there were a lot of applicants for specific jobs. It means that 25 per cent of successful applicants were women. Approximately two per cent of the men who applied and three per cent of the women who applied were successful.

10.418 The Acting Deputy Director-General, Community Safety added  that:

Within ambulance, we have 75 female and 138 male officers. Within Fire & Rescue, we have 11 females—which, of course, since November last year is an increase from a figure of five to 11 now—and 331 men. I can give you the overall number, if you like, across the ESA as well, which is 127 women and 542 men.

10.419 When asked how much of those figures included female officers in administrative positions, 
 the Acting Deputy Director-General told the Committee that there were 27 women and 32 men in administrative positions.  He also told the Committee that among ‘our chief officers we currently have three men and one woman, and amongst our senior officers we currently have 14 women and 24 men’.
 

10.420 For women officers overall, he told the Committee, for ‘administrative officers the figure [was] 27’, and there were ‘75 in ambulance, 11 in Fire & Rescue, and 14 other senior officers’: that is, at the level of Senior Officer Grade C, B or A.

Blueprint for Change in the ACT Ambulance Service

10.421 Questions were asked and answered regarding the ESA’s Blueprint for Change for the ACT Ambulance Service. In particular, the Committee asked as to how the success of the program would be assessed, and about engagement with stakeholders.
 In responding, the Acting Deputy Director-General told the Committee that:

Last year, as I mentioned, we had a process of project working groups. There were four of those. There were 48 meetings in total involving quite a large number of staff. Through this year we have several identified areas that we will be concentrating on for continuation of the rollout of the blueprint. We will be consulting with staff and with unions extensively through that process, through a staff consultative framework, and also in relation to particular development of specific products, if you like, that are being rolled out through this year.
 

10.422 The Committee also asked a question on how the Blueprint meshed with the Australasian Fire and Emergency Service Authorities Council’s Strategic Directions document.
  The Committee was told:

It fits in very well. As it turns out, it was the ACT that actually sponsored the AFESAC strategic directions document to the ministerial council. It was sponsored by Minister Corbell at the time because we are a strong believer that the overall strategic directions outlined by the Australasian Fire and Emergency Service Authorities Council are important in terms of the parameters we are trying to achieve at the high level. What we are definitely trying to do through things like the strategic reform agenda as well, of course, our ongoing operational programs that we are running day to day, is all about meeting those parameters of connecting better to the community, building trust, ensuring we are a responsive service, making sure we have the systems in place to alert and warn communities in times of emergency and disaster.

10.423 The Acting Deputy Director-General told the Committee that:

All of those things of course align with what we are doing particularly with things like the SRA. A good example, of course, is one of the things that the minister outlined in terms of our upgrade to our computer-aided dispatch, our radio systems and our website upgrade which are all about ensuring that our officers in the field have the most up-to-date technology with the most reliable forms of communication we can make, then coupled into our systems of alerts and warnings back through our website and the like. That is just one practical example but we certainly are keen to make sure we align our direction with the national direction.

10.424 The Acting Deputy Director-General also told the Committee that:

...when we started the strategic reform one of the core principles we set behind it, which we outlined in the previous annual report, was the respect that we have for operational services within the ESA but that we operate as a cohesive whole. So it is not about removal of duplication or removal of different things, it is actually about how we bring that all together—cohesive operations, collaborative management, unified executive—which we are striving to achieve and become very effective at. 

When you look to things like the relationship between the important need of paid officers, the 24/7 workforce that the minister referred to before, and how that is complemented with our massive and wonderful volunteer workforce that we can scale up in the event of significant disasters or in preparation for that, it allows that to all come together. All of those things are important in a city like ours where, of course, we could not afford to pay the nearly 700 SES and RFS volunteers to do the work that they do, but which they are ready, willing and able—and capable—when needs be, to bring into action for those storms, floods and fires.

Training and accreditation for Rural Fire Service volunteers

10.425 The Committee asked whether it was the case that some people who had taken part in Rural Fire Service (RFS) training in May and October 2016 had not yet had their competency assessed, and as a result had not been available for duty during the most recent bushfire season. The Committee also asked about the impact of this on capability and asked what could be done about this.

10.426 In responding, the Acting Deputy Director-General told the Committee that this had ‘not diminished our capability over this recent summer’.

10.427 With regard to people who had been trained but not assessed, the Acting Deputy Director-General told the Committee that it was ‘always a challenge to make sure everyone is assessed at the appropriate level’, particularly due to the fact that ‘we are very keen to make sure people are assessed to the national competencies’.

10.428 The Acting Deputy Director-General added one of the ‘areas that are always a bit of a challenge is the area of getting people to hazard-reduction burn or some other fire activity which is a critical element in the final sign-off of their competency’, but he had been advised by the RFS ‘that continued work is underway to make sure all efforts are provided to support people to get to their assessments of their basic competency’.
 

10.429 A further question as to how many people had been trained but not assessed was taken on notice.
  The Minister for Police and Emergency Services told the Committee:
As at 7 March 2017 there are 28 members of the Volunteer Brigades who are yet to complete the burn assessment of the Bush Firefighter course. This is the final stage of assessment required for qualification to attend the fire ground.

Committee comment

10.430 The Committee acknowledges the importance of the work done by the Emergency Services Agency and its sub-agencies.

10.431 Within the broader scope of the work of the ESA, the Committee is mindful of the importance of successful cooperation and coordination of paid and volunteer firefighters in the Rural Fire Service.  The Committee considers that recruitment, support and retention of volunteers make a significant contribution to protections against fire threats faced by the ACT. 

10.432 This is particularly important in view of the fact that such threats are the primary source of risk to the ACT from natural disasters, as was clearly demonstrated in catastrophic bushfires experienced in the ACT in 2003.

10.433 The Committee has learned that some volunteers, after training, were not having their competencies assessed in a timely way, and as a result they had not been able to be considered fit for duty during a subsequent bushfire season.

10.434 The Committee is of the view that appropriate resources should be deployed to ensure that RFS volunteers who have done basic training can be assessed in a timely way on competencies.
The Committee recommends that the ACT Government deploy resources so that Rural Fire Service volunteers who have done basic training can be assessed in a timely way on competencies, and that the outcome of these matters be reported back to the Standing Committee on Justice and Community Safety before the start of the next ACT bushfire season.

ACT Policing

Opening statement

10.435 In his opening statement, the Minister for Police and Emergency Services spoke, amongst other things, about:

·  ‘challenges for ACT Policing and, more broadly, for law enforcement in Australia, including a heightened national security threat level’;

· findings of ‘the 2017 report on government services [which show] that Canberra residents feel safe and have a high level of satisfaction with our community policing service’;

· the advent of ‘a decade of restorative justice in the ACT’ in the 2015-16 reporting year;

· the launch of ‘a community safety team and family violence coordination team in response to three homicides connected to family violence’;

· ‘Taskforce Nemesis’, the purpose of which ‘is to monitor, deter, disrupt and prosecute members of OMCGs [Outlaw Motorcycle Gangs] involved in criminal activities such as drug taking, illegal firearms, money laundering, extortion and serious assaults’;

· implementation of ‘a limited police pursuit guideline’; and

· introduction of ‘some of the strongest road transport legislative reform in the country to support police and the government’s vision of Towards Zero’.

10.436 The Minister also noted the appointment of a new Chief Police Officer for ACT Policing.

Outlaw Motorcycle Gangs

10.437 The Committee asked questions regarding responses to the operation of OMCGs in the ACT.  In particular, the Committee asked whether the ACT had become a ‘convenient meeting point’ for OMCGs in light of the implementation of anti-consorting laws in New South Wales and Victoria.

10.438 In responding, the Minister told the Committee that the Government was ‘confident’ that it was ‘providing police with the resources that they need at this time to deal with outlaw motorcycle gangs’, and stated that the Government had ‘ramped up that process with extra funding for Taskforce Nemesis’. In response to further questions, he told the Committee that this additional funding amounted to $6.4 million.

10.439 The Minister added that the Government was ‘also looking at a suite of other legislative options, if you like, in dealing with outlaw motorcycle gangs’, including ‘things like anti-fortification laws’ and ‘conspiracy laws’, and that these were ‘part of a suite of looking at how to deal with outlaw motorcycle gangs’.

10.440 When asked if there had been an increase in OMCG activity in the ACT in view of tougher laws in NSW and Victoria, the Chief Police Officer told the Committee that:

...the ACT and Canberra is not immune from the criminal activities of OMCGs, both those that are based within Canberra and those that might travel to Canberra to undertake their serious criminal activity. We do know that outlaw motorcycle gangs are clearly a high-profile manifestation of organised crime and will capitalise on every opportunity to make a profit. That is across all crime types.

10.441 The Chief Police Officer added:

Obviously recognising that our job is to disrupt, displace and deter, certainly we have employed all the legislative tools within our remit to address the challenges of OMCGs, which have had some significant effect, as the minister touched on, but yes we have had conversations with government in terms of concerns we have about the increasing number of OMCGs that will travel to Canberra to undertake preparations and planning for their criminal activity.

10.442 When asked further questions regarding the applicability of anti-consorting laws to the ACT, the Minister told the Committee that:

The Canberra community has indicated to us that they are concerned about the structure of anti-consorting laws. However I have asked the CPO to continue working with her colleagues across jurisdictions to see how those anti-consorting laws are working and indeed beyond that. I have asked her to have a look at other countries where these laws are in place and certainly have an option for us should the government decide at some point to go down that path. I wrote to the CPO as early as last week to advise that we would like to move forward with the other range of legislative products, if you like, and the resources that we have given ACT Policing on the ground.

10.443 In response to a further question regarding the nature of objections to the implementation of consorting laws in the ACT, the Minister told the Committee that the ‘nature of concerns is in the format of consorting laws and whether or not that means that collateral exceptions can occur’, that is: ‘whether there is a charge to a person that actually has not committed an offence’.

10.444 When asked a further question as to the use of legislation already in the ACT statute book, the Minister told the Committee that the Government was considering ‘opportunities’ in relation to legislative provisions on ‘unexplained wealth’ as part of its response to OMCGs.
 

Warrants for surveillance

10.445 The Committee noted that a number of surveillance devices had been issued where the covering warrant had subsequently been deemed invalid and were therefore revoked, and asked about the circumstances of these events.

10.446 The Minister told the Committee that:

There are quite a lot of points to be met in issuing a warrant for surveillance. Not only do you have to have the correct name and address, and there could be misspellings that are picked up during resourcing, but you need to know the alleged offence in relation to what the warrant is being issued on, the date, the kind of surveillance device issued and the use of surveillance on a particular premises. You might go to a particular premises and find out that the alleged offender is at a different premises. There are somewhere near 10 or 12 criteria to be met, and all of those must be quite specific.

ACT Policing agreement

10.447 Questions were asked and answered regarding the ACT Policing Agreement. In particular, the Committee noted that the dollar amount for the Agreement had increased by 6.1 per cent since the 2012–2013 financial year, although inflation over that period was 9.5 per cent. The Committee also asked why base level funding had not increased in view of population increases in the ACT and other cost pressures.

10.448 In responding, the Minister told the Committee that:

What we are doing is looking at intelligence-led policing right across the territory. That means we look at the appropriation revenue. As you say, there was $154,206 million, and we had a slight overspend there. We do a budget specifically for particular operations. I talked about Taskforce Nemesis and additional funding for that. The revenue for 2016-17 was $155.982 million. That includes new funding for Taskforce Nemesis, $1.282 million; also $0.281 million for the safer families program; and $1.951 million for making Canberra safe, protecting ACT Policing where they work and operate.

10.449 The Acting Director-General of the JACS Directorate added:

There are two important points. First, it is a service contract with the Australian Federal Police delivered through ACT Policing, and therefore it is a negotiated arrangement that we do each year with very specific outcomes and service delivery requirements. Through that negotiation, the price is determined, and that is then supported by government funding. On top of that, where there have been specific initiatives, over the number of years there have been additional moneys provided to ACT Policing road safety operations, Taskforce Nemesis and safer families. So in addition to the contract price, there may be additional budget measures, and there have been.

10.450 When asked about numbers of police funded under the Agreement, the Acting Director-General told the Committee:

...we fund at a certain level for policing through the purchase agreement, but the structure of policing—we are funded at, I think, around senior constable rate, but not all police are senior constables; we often have new recruits come in at various ranges—enables the Chief Police Officer, and I will hand over if she wants to add some more, to make workforce decisions. So often the number of actual police, while the figure goes up and down, is well above the number that we specify through the purchase agreement.

10.451 The Chief Police Officer also responded, stating that:

...the numbers have remained consistent over a number of years on the basis that, based on key performance indicators that have been agreed by all parties, we have been able to continue to deliver those, achieve those outcomes and keep Canberra safe with the numbers of police that we have.

10.452 The Chief Police Officer added that:

 As touched on by D-G JACS as well, what we have been able to do, based on the recruitment into the AFP, is bring low-cost officers into the ACT, which, as we know, is a very good grounding for policing more generally. That has allowed us to increase the overall numbers within ACT Policing, in some instances by an additional 10 per cent, based on the cost of those individuals, against the budget that has been allocated for ACT.

 That has remained consistent up to 2015-16, and we will continue to monitor that, noting that the cost of the workforce is increasing and our ability to recruit is reducing. That means I am working very closely with my executive team in terms of making sure that our workforce plan is right and, as I mentioned earlier, doing a whole lot to ensure that we have the right environment to allow the police officers we have to do the work that is required.

10.453 The Chief Police Officer further added:

I will make the point that what you are seeing in the ACT is not unique to ACT Policing. If you look at law enforcement numbers around the country, there has been some injection of resources in some jurisdictions in response to significant problems in those jurisdictions. We have not seen those same problems arise here requiring a significant increase in resources, but there are ongoing pressures on all of us, not just law enforcement but all government agencies at both the state and commonwealth level, and we are all working to be more efficient in that environment.

10.454 At this point in hearings, the Committee asked whether the present arrangement of signing one-year agreements for the Australian Federal Police (AFP) to provide policing services to the ACT was the most effective mechanism to retain policing services for the ACT.

10.455 In responding to the question, the Minister stated:

It is a very important question and was highlighted in the Auditor-General’s report as well. I am certainly looking at that. I will be bringing that to cabinet to see whether we can increase the period for Policing, looking at the amount of work and resourcing Policing are providing for our dollar, if you like, the best resource for the dollar. 

Committee comment

10.456 The Committee acknowledges the importance of the work done by ACT Policing.  The Committee notes that the budgetary allocation set out for the ACT Policing Agreement has not kept pace with inflation in the period since the 2012–13 financial year.  The Committee also notes that there appears not to be an increase in the budgetary allocation which matches population increases in the ACT since that time.

10.457 The Committee further notes the Chief Police Officer’s advice that ‘the numbers have remained consistent over a number of years on the basis that, based on key performance indicators that have been agreed by all parties, we have been able to continue to deliver those, achieve those outcomes’.

10.458 Notwithstanding this advice, the Committee acknowledges that ACT Policing whilst delivering services to the ACT community has been required to consistently maintain staffing numbers within a tight fiscal envelope.  

10.459 The Committee is also concerned that the ACT Policing Agreement continues to be negotiated and formalised each year, while other proposals have indicated that a more effective and efficient mechanism would be to negotiate and sign agreements which were in-force for  longer periods than one year.

10.460 In particular, the Committee notes a recommendation of the ACT Auditor-General reporting on the ACT Policing Agreement that:

The Justice and Community Safety Directorate should, in consultation with ACT Policing, assess the merits of increasing the length of the Policing Arrangement and the Purchase Agreements.
     
10.461 Accordingly, the Committee makes the following recommendation(s).

The Committee recommends that the ACT Government ensure that budgetary allocations for the ACT Policing Agreement are calculated such that value in real terms is at least maintained. 

The Committee recommends that the ACT Government change its arrangements with the Australian Federal Police such that there is an ACT Policing Agreement negotiated and concluded every three to five years rather than the present yearly arrangement.
11 Prevention of Domestic and Family Violence portfolio

11.462 The Committee heard from the Minister for Prevention of Domestic and Family Violence on 8 March 2017.  Matters discussed included: domestic violence package; current statistics for the ACT with regard to violence against women, and percentages of domestic and family violence occurrences in the ACT where alcohol may play a role; the concept of the Family Safety hub; and work being undertaken by the Commonwealth in the family and domestic violence space.
Questions 
11.463 Three questions relating to the prevention of domestic and family violence portfolio were taken on notice at the hearing(s) of 7 March 2017.  Three questions on notice (some with multiple parts) were submitted by members following the hearing(s).  The Question coverage included: funding for domestic and family violence; alcohol or drug inflicted problems and domestic and family violence; future priorities for the Office of the Coordinator-General for Family Safety; and staffing for the Office of the Coordinator-General for Family Safety.
Office of the Coordinator-General for Family Safety

11.464 The Minister wrote to the Committee, noting that whilst the Office of the Coordinator-General for Family Safety—specifically, the Coordinator-General did not have an annual report for the reporting period, the Minister was willing to make available relevant officials to appear at a public hearing as part of the Committee’s scrutiny of referred 2015–16 annual reports.

11.465 In correspondence, the Minister acknowledged that:

...the Office of the Coordinator General Family Safety (CGFS) sits within the Justice and Community Safety Dkectorate (JACSD) however her job is to lead coordination and reform across Government and oversight the delivery of programs that sit within the Safer Families package. The delivery of this work is not confined to just JACSD but relies on delivery across the Whole of the ACT Government (WoG).

11.466 At the hearing, the Committee discussed with the Minister and officials aspects of the 2016–17 Budget Safer Families initiative.  

11.467 The 2016–17 Budget, delivered on 6 June 2016, included a $21.4 million domestic violence package—referred to as Safer Families. This initiative targets a number of areas, with an overall objective to ‘drive the next phase of reform in whole of government, community-backed responses to family violence’.

11.468 The domestic violence package—Safer Families initiative(s) includes:     

· introduction of a new dimension to service integration and coordination in the ACT, as a formal response, to three commissioned reports on family violence in the Territory;

· a $30 annual levy that will hypothecate funds for the majority of the Safer Families initiative(s), applicable to all ACT ratepayers. This means of raising revenue to address domestic and family violence is considered to be a first in any Australian state or territory; 

· supplementation of the levied funds through the Confiscated Assets Trust Fund, allowing forfeited proceeds of crime to go towards priority criminal justice initiatives and support organisations committed to reducing domestic violence; and
· the appointment of a full-time Coordinator-General for Family Safety and a dedicated safer families team ($3,070,000) to: (i) lead the whole of government effort to improve outcomes for victims and their families through collaboration, information sharing, awareness raising and working in partnership with the community; and (ii) oversee strategic efforts in this policy area and will drive the second implementation plan for the ACT Prevention of Violence against women and children strategy 2011–17.
  

$21.4 million domestic violence package and $30 annual levy
11.469 The Committee inquired as to how the breakdown of the $21.4 million funding would be allocated across programs and was advised that this was detailed in the 2016–17 Budget handbook for the Safer Families initiative.

11.470 As to how the amount will be reported against in the 2017–18 Budget, discussion with the Minister ensued as follows:

Ms Berry: That is right. It will be a little different because it is across a whole bunch of different directorates. It is not just a line item in education or JACS. It will be described differently. We are still working through how that will occur, because it is different from anything else that the government has ever done, and being accountable to the levy—

MS CODY: Minister, you mentioned that the programs run across all of the directorates, across all of government. How will you be reporting, given that fact?

Ms Berry: Through the budget and through the work in the setting up of the family safety hub. That will be main reporting line back to government. It would be through the safety hub. We will set it up across directorates like a line item. I think that is the idea, so that you can very clearly see where the commitment is going, how it is being spent and how it is coming out of the levy. Have I got that right? Have I explained that well enough?

Ms Wood: Yes. I could add that one of the roles of my office is to have that oversight across government of how the safe families package is being implemented. We are collecting implementation reports to see that everything is on track and to identify whether there are any problems and where we may need to intervene. As part of that we are also collecting data on expenditure that we can report through the budget. I have one additional piece of information for the committee: the revenue from the levy itself is $19.1 million but the package is $21.4 million. So there were some additional resources applied to the package.

Committee comment

11.471 The Committee acknowledges the whole of government focus arising from the Safer Families initiative(s) and the role the Coordinator-General will play in leading the whole of government response to improve outcomes for victims and their families through collaboration, information sharing, awareness raising and working in partnership with the community.    

11.472 The Committee has recently resolved to inquire into domestic and family violence—policy approaches and responses, that amongst other things, will consider the implementation of the Government’s 2016–17 funding commitments to prevent and respond to domestic and family violence in the ACT, in particular how outcomes are being measured.

Other matters

11.473 Other matters discussed by the Committee included:

· work being undertaken by the Commonwealth in the family and domestic violence space
;

· the JACS Directorate reported priority for 2016–17 as enhancing the Director of Public Prosecutions’ (the Office) capacity to institute and conduct prosecutions of alleged family violence (FV) perpetrators so that the Office’s ability to contribute to co-ordinated criminal justice responses to FV victims is strengthened—in particular, how this objective will be progressed
;

· the current statistics for the ACT with regard to violence against women, and percentages of domestic and family violence occurrences in the ACT where alcohol may play a role
; and

· the concept of the Family Safety hub—as the main reporting line back to government
.

12 Conclusion 
12.474 The Committee has made 28 recommendations in relation to its inquiry into 2015–16 Annual and Financial reports.  The Committee would like to thank Ministers and accompanying directorate and agency staff, and members of governing boards, for their time and cooperation during the course of the inquiry process.

Mrs Giulia Jones MLA

Chair

30 May 2017
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