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[bookmark: _Toc176175526]Establishing resolution
The Assembly established the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) on 2 December 2020. 
The Committee is responsible for the following areas:
“(10)	the Standing Committee on Justice and Community Safety is also to perform a legislative scrutiny role of bills and subordinate legislation by:
(a)	considering whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly:
(i)	unduly trespass on personal rights and liberties;
(ii)	make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers;
(iii)	make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions;
(iv)	inappropriately delegate legislative powers; or
(v)	insufficiently subject the exercise of legislative power to parliamentary scrutiny; and
(vi)	consider whether any explanatory statement associated with legislation meets the technical or stylistic standards expected by the Assembly;
(b)	reporting to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; 
(c)	considering whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(i)	is in accord with the general objects of the Act under which it is made;
(ii)	unduly trespasses on rights previously established by law;
(iii)	makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; or
(iv)	contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; and
(d)	consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Assembly;”.
You can read the full establishing resolution on our website.
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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.
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1. [bookmark: _Toc176175531]Bills
[bookmark: _Toc176175532][bookmark: _Hlk79571513][bookmark: _Toc157516915]Bills—Comment
[bookmark: _Toc176175533]Crimes (Anti-Consorting) Amendment Bill 2024
1.1 This Private Member’s Bill will introduce a new Part 5A into the Crimes Act 1900 to make it an offence to habitually consort with convicted offenders. A review by the Ombudsman must be carried out as soon as practicable after two years of the Bill’s operation.
[bookmark: _Toc176162846][bookmark: _Toc176175534]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc176162847][bookmark: _Toc176175535]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to recognition and equality before the law (section 8 HRA)
Peaceful assembly and freedom of association (HRA 15)
Freedom of expression (section 16 HRA)
1.2 The Bill will make it an offence for a person over the age of 14, after receiving an official warning, to habitually consort with convicted offenders. A convicted offender is defined as offenders convicted of other indictable offences, including offences committed in other jurisdictions which would be indictable offences if committed in the Territory. There is no restriction on when the conviction occurred or the relationship, if any, between the conviction and consorting. Habitually consort refers to consorting with each of at least 2 convicted offenders on at least 2 occasions. An official warning consists of a warning, given orally or in writing, that a stated person is a convicted offender and habitually consorting with convicted offenders is an offence. An official warning will be in effect for up to 2 years, or 6 months when given to a person under 18. There is no limitation in the Bill on the circumstances in which an official warning can be given or provision for withdrawal of an official warning. 
1.3 Consort is defined in the Bill to mean consort in person or by any other means, including electronic or other forms of communication. In Tajjour v New South Wales[footnoteRef:1] the various judges of the High Court, when discussing a similar definition in the Crimes Act 1900 (NSW), accepted that this definition did not suggest that any form of communication would be a form of consorting. Instead, the judgements accepted the common law meaning of consort as involving the intentional and accepted association with or keeping company of someone. Consorting does not require an unlawful or criminal purpose.  [1:  [2014] HCA 35.] 

1.4 The Bill provides for exceptions to the offence for consorting with family members, while in lawful custody, or in the course of employment, operating a business, training or education, providing a health or welfare service, providing legal advice or complying with the sentence administration board or corrections officer. Family member includes, for a defendant who is an Aboriginal or Torres Strait Islander person, “a person who is or has been part of the defendant’s extended family kin according to the indigenous kinship system of the defendant’s culture”. To come within these exceptions, the consorting must be reasonable in the circumstances. 
1.5 By restricting who a person can associate with, either through being issued with or the subject of an official warning, the Bill may limit the right to freedom of association in section 15 of the HRA. By allowing restrictions based on whether a person is a convicted offender the Bill may limit the right to equality in section 8 of the HRA. By restricting associations that include or are for the purpose of communication, including for political purposes, the Bill may limit the right to freedom of expression in section 12 of the HRA.
1.6 The explanatory statement accompanying the Bill recognises these potential limitations and sets out why, taken together, they should be considered reasonable using the framework in section 28 of the HRA. The Committee refers that statement to the Assembly and makes the following comments. 
1.7 The explanatory statement describes the intent of the Bill as to prevent and de-escalate acts of violence and intimidation, with particular reference to the activities of outlaw motorcycle gangs. However, the Bill is not limited to associations likely to lead to violent, or any, criminal behaviour other than that possibly correlated with associating with convicted offenders. The statement provides a general statement rather than setting out how each of the recognised limitations may be restricted by the Bill. It mistakenly refers to “a general exemption for contact which is, in the view of the court, ‘reasonable in the circumstances’”[footnoteRef:2] and that the Bill does “not apply to young persons at all”[footnoteRef:3]. The statement also unclearly suggests that the operation of the “entire Act will be subject to Ombudsman’s oversight”[footnoteRef:4]. [2:  The Bill provides for specified situations in which the offence does not apply as well as requiring that the consorting in those situations be reasonable in the circumstances before it is not in breach of the offence. ]  [3:  The new offence of consorting applies to persons 14 years old or older. Warnings given to children under 18 last for up to 6 months. Section 252D of the Crimes Act defines young person by means of the Children and Young People Act 2008, section 12. That section defines a young person as a person who is 12 years or older but under 18. ]  [4:  It is not clear whether this statement is intended to refer to the operation of the provisions in the Bill or the Crimes Act after amendment. The Bill provides for the ACT ombudsman to report on the operation of the Bill after two years of its operation but the Committee does not consider that to be a form of oversight. Complaints about ACT policing can be made to the Commonwealth Ombudsman (see Ombudsman Act 1976 and Australian Federal Police Act 1979) but that does not extend to the operation of the Crimes Act generally. ] 

1.8 The explanatory statement, in discussing why there are no less restrictive means reasonably available to achieve the Bill’s purpose, states:
The Bill is designed to protect members of the community in a manner that limits rights of some individuals to the minimum extent possible to achieve its purpose. 
In this instance, that recognises the fact that NSW, a jurisdiction which completely surrounds the ACT, has identical laws in place which were re-affirmed with tri-party support late in 2018. 
It is the disparity in protections between the jurisdictions that has caused the attraction of more criminal gangs to the ACT and the escalation in violence. It follows that nothing less than parity with NSW will address this problem. 
There have been calls for nationally consistent laws to deal with organised criminal gang activity for some time. However, in the absence of those laws, the very minimum standard that will be effective in achieving the stated purpose of community safety is to mimic as closely as possible the laws in NSW.
1.9 The Committee notes that there are some differences between the Bill and the NSW legislation on which it is modelled. Section 93Y of the NSW Crimes Act includes an exception for consorting that occurs “in the course of providing transitional, crisis or emergency accommodation.” The NSW Crimes Act also does not require consorting to be reasonable in the circumstances before it can fall into one of the exceptions to the offence. 
1.10 The Committee is also concerned that the justification in the explanatory statement suggests adoption of NSW legislation without sufficient regard to its compatibility with the rights protected under the HRA. In particular, it is not clear to the Committee why aspects of the Bill which do not directly extend to protection against violent activity could not be amended without affecting its intended prevention and deterrence effects.
1.11 For example, the Criminal Organisations Control Act 2012 (Vic) includes an offence of unlawfully associating with a convicted offender after having been served with an unlawful association notice. The offence involves associating on 3 or more occasions over 3 months, or 6 or more occasions over 12 months. The notices can only be issued by senior police officers, issued to persons over 18, and only if the police officer reasonably believes that preventing the association is likely to prevent the commission of an offence. Notices must also generally be issued to the convicted offenders. The notices must also include various details, including the issuing officer and the availability of internal review.
1.12 The exceptions to the offence include associating for genuine political purposes or in lawful protest or industrial action, in accordance with a lawful association authority issued by the Chief commissioner and granted to the individual, or at a gazetted event or gathering. There is also provision for internal review by a senior police officer of the decision to issue the unlawful association notices. 
1.13 The explanatory statement accompanying the Bill refers to the High Court decision of Tajjour as showing that “laws upon which this Bill was drafted was found to be valid and effective”. The High Court in Tajjour considered whether the consorting offence under Division 7 of Part 3A of the NSW Crimes Act impermissibly burdened the implied constitutional protection of political communication. The Court rejected the submission that the right to association as recognised in the International Covenant on Civil and Political Rights in some way restricted the NSW parliament. The Court did not consider whether the offence should be considered a reasonably limitation on the right to association under that covenant or otherwise. 
1.14 The Court’s comments on the protection of political communication may also be of limited application to the question whether the Bill unreasonably limits rights under the HRA. The various judgements generally emphasised the difference between the protection of political communication and possibly more expansive rights to freedom of expression. While the plurality concluded that the offence under the NSW legislation goes no further than is reasonably necessary to achieve its objectives, this was based on the absence of alternatives that significantly reduced the burden on political communication while not adding to legal requirements of proof. They did not consider the extent to which alternatives that may lessen the restriction on other rights, including the right to association, may be reasonably effective.[footnoteRef:5] Only three of the 7 judges considered whether the burden on the protection of political communication could be considered disproportionate, and relied in their conclusions on the incidental effect of the offence on the protection of political communication and did not consider the more extensive effects on freedom of expression and association generally.[footnoteRef:6]  [5:  See eg.Tajjour at [124]. ]  [6:  Tajjour at [133].] 

1.15 The Committee therefore requests further information on why further restrictions on the proposed offence, such as that adopted in the Victorian legislation or which otherwise reduce any limitation on the identified rights, may not be considered reasonably available to achieve the purpose of the Bill. The Committee also recommends that the explanatory statement accompanying the Bill be amended to more clearly set out the operation and extent to which the Bill limits the identified rights and to clarify the relevance of the decision of the High Court in Tajjour.
	Noting that the Assembly only has one remaining scheduled sitting period and that this Bill is likely to be debated prior to any response being considered by the Committee, the Committee draws this matter to the attention of the Assembly and asks for the Member to respond as soon as possible. 


Right to recognition and equality before the law (section 8 HRA)
Right to protection of the family and children (section 11 HRA)
Right to privacy and reputation (section 12 HRA) 
Right to freedom of movement (section 13 HRA)
Rights in criminal proceedings (section 22 HRA)
Cultural and other rights of Aboriginal and Torres Strait Islander peoples and other minorities (section 27 HRA)
1.16 The explanatory statement accompanying the Bill refers to a report of the NSW Ombudsman which lead to reforms of NSW consorting laws in 2018. That report[footnoteRef:7] indicated that the consorting laws had a disproportionate effect on Aboriginal and Torres Strait Islander people, as well as on other vulnerable groups that may be overrepresented in the criminal justice system such as people experiencing homelessness.[footnoteRef:8] Recommendations to extend the exception for consorting with family to include a broader kinship system, which were included in reforms to the NSW Crimes Act and are reflected in the Bill, are acknowledged as only partially redressing these concerns. These concerns suggest that, to the extent that similar practices may occur in the Territory, the Bill may limit the right to equality before the law in section 8 of the HRA.  [7:  Ombudsman NSW, The Consorting Law: Report on the operation of Part 3A, Division 7 of the Crimes Act 1900, April 2016.]  [8:  See at pp. 24-25, 63, 71,  ] 

1.17 The Ombudsman’s report also details the use and impact of the consorting laws on children and young people, including its possible incompatibility with aims of diverting young people from the criminal justice system, concerns with privacy protections and prevalence of errors in identifying young offenders. The NSW Ombudsman recommended that the consorting laws not apply to children and young people under 18. These concerns suggest, to the extent similar practices may occur in the Territory, the Bill may limit the protection of children in section 11 of the HRA.
1.18 The limitations in the Bill for consorting with family members, including with an Aboriginal or Torres Strait Islander person’s extended family kin, only apply where the consorting was reasonable in the circumstances. It is not clear to the Committee when consorting with family would not be reasonable, at least in circumstances which would not otherwise be related to a separate offence. However, to the extent the Bill will prevent otherwise lawful consorting with family the Bill may limit the protection of family in section 11 of the HRA, and the Cultural and other rights of Aboriginal and Torres Strait Islander peoples and other minorities in section 27B of the HRA. 
1.19 By providing for official warnings to be given which include identifying individuals as convicted offenders, the Bill may limit the protection of privacy and reputation in section 12 of the HRA. This right may also be limited by the provision for the Chief police officer to provide information to the Ombudsman in relation to official warnings, proceedings brought under the new offence, and any documents or other information the ombudsman reasonably requires to undertake the review.
1.20 The Bill may apply to individuals attending venues, including for social gatherings, where it can be anticipated that they would be in the company of convicted offenders. The Bill may therefore limit the freedom of movement protected by section 13 of the HRA.
1.21 As the limitations set out in proposed section 85 are expressed as an exception to the proposed consorting offence, the defendant has an evidential burden to establish that the circumstances exist that give rise to the limitation. This may limit the presumption of innocence protected as a right in criminal proceedings under section 22 of the HRA.
1.22 None of these potential limitations are recognised in the explanatory statement accompanying the Bill. The Committee therefore requests further information from the Member on why these potential limitations should be considered reasonable using the framework in section 28 of the HRA and recommends that the explanatory statement be amended to include that information.
	Noting that the Assembly only has one remaining scheduled sitting period and that this Bill is likely to be debated prior to any response being considered by the Committee, the Committee draws this matter to the attention of the Assembly and asks for the Member to respond as soon as possible.


[bookmark: _Toc176175536]Evidence (Miscellaneous Provisions) Amendment Bill 2024
1.23 This Private Member’s Bill will amend the Evidence (Miscellaneous Provisions) Act 1991 to extend the range of special requirements for the giving and disclosing of evidence to include complainants for offences involving alleged sexual assaults or sexual assault incidents under the Work Health and Safety Act 2011 (WHS Act).
[bookmark: _Toc176162849][bookmark: _Toc176175537]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc176162850][bookmark: _Toc176175538]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to a fair trial (section 21 HRA)
Rights in criminal proceedings (section 22 HRA) 
1.24 The Bill will expand the definition of sexual offence proceeding to include proceedings for an offence against various provisions of the WHS Act where the offence involves a suspected or alleged sexual assault or any other act of a sexually offensive, intimidating or humiliating nature. This includes offences relating to negligence and failing to comply with work health and safety duties. A sexual offence proceeding will also include disputes about liability for an infringement notice relating to the offence under section 38 of the WHS Act of failing to notify a sexual assault incident. 
1.25 The Bill will also expand the definition of complainant for sexual offence proceedings to include a person against whom a sexual assault or similar acts are suspected or alleged, or have been found, to have been committed. This extends the current definition of complainant to include circumstances where the offences under the WHS Act include sexual assault but the offence is not necessarily committed against the assaulted person. 
1.26 The effect of the expansion of sexual offence proceedings is to extend a range of protections relating to the giving of evidence. The Bill refers to the protection in section 74 which prohibits the publication, in relation to a sexual offence proceeding, of the complainant’s name, or references or allusions which may enable the complainant to be reasonably identified. 
1.27 However, in the Committee’s view a range of other protections will also be available after the amendments. These include preventing the examination of witnesses such as the complainant by the accused if the accused is self-represented (section 48) and for evidence to be given in a closed court (sections 50 and 73). Audio-visual recording of police interviews (Division 4.3.3), pre-trial hearings for vulnerable adults and children (Division 4.3.4) and giving evidence by audio-visual link (Division 4.3.5) are facilitated. Part 4.4 provides for the production and use of evidence relating to the complainant’s sexual reputation and activities and counselling and other protected confidences to be limited.
1.28 The provisions for hearing evidence in a closed court and restrictions on the publication of details of the evidence may restrict the right to a fair trial in section 21 of the HRA. The Committee notes that there is explicit provision in section 21(2) of the HRA for a closed hearing but would expect the explanatory statement to include reference to why the Bill would fall within that provision. Restricting examination may restrict the right of anyone charged with an offence to defend themselves personally or through chosen representatives which is protected as a right in criminal proceedings in section 22 of the HRA.
1.29 The explanatory statement accompanying the Bill does not discuss the effect of the Bill beyond the extension of the prohibition against publication in section 74 of the Act. The explanatory statement also does not identify any potential limitations of the HRA or discuss why the provisions of the Bill fall within exceptions to the rights. 
1.30 The Committee therefore requests further information from the Member on why the Bill does not limit the rights to a fair trial or rights in criminal proceedings, or why any limitations should be considered reasonable using the framework set out in section 28 of the HRA. The Committee requests that the explanatory statement accompanying the Bill be amended to include that information.
	Noting that the Assembly only has one remaining scheduled sitting period and that this Bill is likely to be debated prior to any response being considered by the Committee, the Committee draws this matter to the attention of the Assembly and asks for the Member to respond as soon as possible.


[bookmark: _Toc176175539]Proposed Amendments—Comment
[bookmark: _Toc176175540]Justice and Community Safety Legislation Amendment Bill 2024
1.31 On 19 August 2024, the Committee received proposed amendments to the Justice and Community Safety Legislation Amendment Bill 2024. These proposed amendments will:
a) amend the Parentage Act 2004 to remove the requirement that birth parents and intended parents in a surrogacy arrangement receive counselling from separate counsellors; and
b) amend the Crimes Act 1900 to remove the requirement that a jury unanimously agree that an unlawful relationship existed as one element of the offence of persistent sexual abuse of child or young person under special care. 
[bookmark: _Toc176162853][bookmark: _Toc176175541]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc176162854][bookmark: _Toc176175542]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to a fair trial (section 21 HRA)
1.32 Allowing a jury to establish a defendant’s criminal guilt on the basis of a majority verdict may limit the right to a fair trial in section 21 of the HRA. As the supplementary explanatory statement accompanying the proposed amendments suggests, the effect of the amendment is to enable the majority verdict scheme, introduced by the Crimes Legislation Amendment Act 2024, to apply to the offence. The explanatory statement accompanying that legislation recognised the majority verdict scheme’s potential limitation on the right to a fair trial and set out why any limitation should be considered reasonable using the framework in section 28 of the HRA. That discussion is referred to and adopted in the supplementary explanatory statement accompanying these proposed amendments.  
1.33 The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc176175543]Responses—Comment
[bookmark: _Toc176175544]Gaming Machine (Compulsory Surrender) Amendment Bill 2024
1.34 On 26 August 2024, the Committee received updated explanatory statements relating to the two sets of amendments to the Gaming Machine (Compulsory Surrender) Amendment bill 2024 proposed by Mr Braddock MLA. The updated explanatory statements respond to concerns raised by the Committee in its Scrutiny Report 44. The Committee thanks the member for their response and makes the following comments.
[bookmark: _Toc176162859][bookmark: _Toc176175545]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc176162860][bookmark: _Toc176175546]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
1.35 The first set of proposed amendments will require electronic gaming machines (EGMs) made available in the Territory to enforce loss and time limits, minimum breaks and self-exclusion. The Committee raised concerns over the possible limitations of the protection of privacy in section 12 of the HRA implied in the implementation of these requirements. The updated explanatory statements confirm that the proposed amendments will require the collection, storage and use of personal information by the Central Monitoring System used to monitor and enforce limits on the use of EGMs.
1.36 The updated explanatory statement states that a regulation will be made under section 67(2) of the Gaming Machine Act 2009 to include requirements for how the CMS will interact with individual player cards and how data will be stored, secured, and used. It is expected that personal information will be managed centrally by the Gaming and Racing Commission and subject to the Territory Privacy Principles. Procurement of the development of the CMS is expected to specify a high level of privacy protection consistent with ACT government data management policies. 
1.37 The Committee remains concerned, however, that none of the privacy protections discussed in the updated explanatory statement are required by the proposed amendments or existing legislation. There is no requirement that regulations about the CMS be made, or that any regulation include protection of privacy in the way suggested by the updated explanatory statement. Similarly, the application of the Territory Privacy Principles and government data management policies are dependent on the decisions of government in implementing the proposed amendments and not directly subject to scrutiny by this Committee or the Assembly. It is unclear how privacy protections built into the CMS will extend to the handling of personal information by manufacturers of individual EGMs and the licensees who operate them. 
1.38 The Committee sees no reason why these protections could not be included in the proposed amendments to the Gaming Machine Act. The Committee therefore is not satisfied that the provisions of the Bill provide for the least restrictive means reasonably available to achieve the purpose of the proposed amendments. The limitations by the proposed amendments of the protection of privacy in section 12 of the HRA have not been justified as reasonable.
	Noting that the Assembly only has one remaining scheduled sitting period and that this Bill is likely to be debated prior to any response being considered by the Committee, the Committee draws this matter to the attention of the Assembly and asks for the Member to respond as soon as possible.


Right to peaceful assembly and freedom of association (section 15 HRA)
Freedom of expression (section 16 HRA)
1.39 The second set of proposed amendments will restrict clubs from holding a licence to operate EGMs if their objects, or the way the club is conducted, furthers or promotes only one political grouping or associated entity. The Committee, in its Scrutiny Report 44, raised concerns that these proposed amendments, to the extent they were intended to restrict political donations to political parties or actors or otherwise restrict political activity, may limit the right to expression in section 16 of the HRA. To the extent the proposed amendments may restrict the activities or sources of revenue of clubs and hence restrict the choices available to individuals in how they associate, the proposed amendments may limit the right to freedom of association in section 15 of the HRA.
1.40 The updated explanatory statement describes the objectives of the proposed amendments as “removing the conflict of interest between gambling operators and political parties by requiring that direct associations between political parties and gambling licence-holders be severed”.  The statement does not rely on political donations to form the basis for the conflict of interest it seeks to remove. Instead, the proposed amendments seek to sever governance-related ties or connections between politicians and politically affiliated clubs that stand as an obstacle for gambling reforms. 
1.41 The Committee notes that the merits or otherwise of gambling reforms is not relevant to establishing the reasonableness of the rights limitations in the proposed amendments nor the consistency of the amendments with the implied constitutional freedom of political communication. The Committee remains concerned that the conflict of interest generated by a club having a licence to operate EGMs while including in its objects or conduct promotion of a political grouping or associated entity remains unclear, particularly where the conduct represents a minor part of the club’s conduct. Recognising the inverse relationship between any conflict and the burden on the respective rights, the Committee leaves to the Assembly the question whether any limitation should be considered reasonable. 
1.42 The Committee draws this matter to the attention of the Assembly, but does not require a response from the Member.
[bookmark: _Toc176175547]Responses—No comment
1.43 The Committee received responses to the Committee’s comments on the following Bills and has no further comments:
a) [bookmark: _Hlk176167829]Coercive Control Bill 2024;
b) Health Legislation Amendment Bill 2024; and
c) Nature Conservation Amendment Bill 2024.
1.44 These responses can be viewed online[footnoteRef:9]. [9:  https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/JCS_Scrutiny/responses-to-comments-on-bills ] 

1.45 The Committee wishes to thank the Ministers and Member for their helpful responses.


2. [bookmark: _Toc176175548]Subordinate Legislation 
[bookmark: _Toc176175549][bookmark: _Hlk150688924]Disallowable Instruments—No comment
2.1 The Committee has examined the following disallowable instruments and has no comments on them:
· Disallowable Instrument DI2024-137 being the City Renewal Authority and Suburban Land Agency (Agency Board Member) Appointment 2024 (No 1) made under section 45 of the City Renewal Authority and Suburban Land Agency Act 2017 appoints a specified person as an expert member of the Suburban Land Agency Board. 
· Disallowable Instrument DI2024-141 being the Legislative Assembly (Members' Staff) Members' Salary Cap Determination 2024 (No 2) made under subsections 10(3) and 20(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2024-3 and provides conditions under which Members may employ staff and engage consultants and contractors, including revised salary allocations, for the 2024-2025 financial year. 
· Disallowable Instrument DI2024-142 being the Legislative Assembly (Members' Staff) Speaker's Salary Cap Determination 2024 (No 2) made under subsections 5(3) and 17(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2024-4 and determines the conditions under which the Speaker may, on behalf of the Territory, employ staff and engage consultants or contractors, including revised salary allocations, for the 2024-2025 financial year. 
· Disallowable Instrument DI2024-146 being the Official Visitor (Mental Health) Appointment 2024 (No 1) made under paragraph 10(1)(e) of the Official Visitor Act 2012 appoints a specified person as an official visitor for the purposes of the Mental Health Act 2015 for a period of three years. 
· Disallowable Instrument DI2024-151 being the Magistrates Court (Extension of Time) Guidelines 2024 (No 1) made under section 124A of the Magistrates Court Act 1930 deciding applications for extension of time in relation to taking action in response to an infringement notice or reminder notice. 
· Disallowable Instrument DI2024-152 being the Magistrates Court (Waiver of Penalty) Guidelines 2024 (No 1) made under section 131AG of the Magistrates Court Act 1930 Guideline for the waiver of infringement notice penalties. 
· Disallowable Instrument DI2024-153 being the Magistrates Court (Withdrawal of Infringement Notice) Guidelines 2024 (No 1) made under section 128 of the Magistrates Court Act 1930 Guideline for the withdrawal of an infringement notice. 
· Disallowable Instrument DI2024-172 being the Taxation Administration (Amounts Payable—Rates) Determination 2024 made under section 139 and section 46(2)(f) of the Taxation Administration Act 1999 and Rates Act 2004 revokes DI2023-160 and determines the amounts and rates applicable for the purposes of the Act. 
· Disallowable Instrument DI2024-173 being the Taxation Administration (Amounts and Rates Payable—Payroll Tax) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2016-145 and determines the threshold for the payment of ACT Payroll tax and determines the rate for 2024-25. 
· Disallowable Instrument DI2024-174 being the Taxation Administration (Amounts Payable—Duty) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-286 and determines the rate and differential rates, or the method by which an amount of duty payable for the Purposes of the Act. 
· Disallowable Instrument DI2024-175 being the Taxation Administration (Amounts Payable—Home Buyer Concession Scheme) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-288 and determines, amounts payable for taxes, duties and licence fees, and the method by which an amount is to be calculated. 
· Disallowable Instrument DI2024-176 being the Taxation Administration (Amounts Payable—Disability Duty Concession Scheme) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-285 and determines, amounts payable for taxes, duties and fees, and the method by which an amount is to be calculated. 
· Disallowable Instrument DI2024-177 being the Taxation Administration (Amounts Payable—Pensioner Duty Concession Scheme) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-287 and determines, for the purposes of the Scheme, the eligibility requirements and the method of calculation of duty payable under the Duties Act 1999. 
· Disallowable Instrument DI2024-178 being the Taxation Administration (Off the Plan Unit Duty Exemption Scheme) Determination 2024 made under section 137E of the Taxation Administration Act 1999 revokes DI2023-275 and provides, for the purposes of the scheme, the operation of a duty concession for certain off the plan units. 
· Disallowable Instrument DI2024-180 being the Duties (Pensioner Duty Deferral Scheme) Determination 2024 made under section 75AG of the Duties Act 1999 revokes DI2023-281 and determines a scheme for the deferred payment of duty by a pensioner and their domestic partner (if any) on an eligible transaction. 
· Disallowable Instrument DI2024-181 being the Taxation Administration (Amounts Payable—Land Tax) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-168 and determines the fixed charge and percentage rates for land tax and a flat percentage rate for the foreign ownership surcharge. 
· Disallowable Instrument DI2024-182 being the Taxation Administration (Amounts Payable—Land Rent) Determination 2024 made under section 139 of the Taxation Administration Act 1999 revokes DI2023-170 and determines the percentages and income threshold amounts for the purposes of the Land Rent Act 2008. 
· Disallowable Instrument DI2024-184 being the Planning (Lease Variation Charges) Determination 2024 made under section 331(2) of the Planning Act 2023 revokes DI2023-278 and DI2023-276 and determines lease variation charges for the purposes of the Act. 
· Disallowable Instrument DI2024-185 being the Electricity Feed-in (Renewable Energy Premium) (Reporting) Determination 2024 made under section 11B of the Electricity Feed-in (Renewable Energy Premium) Act 2008 revokes DI2015-263 and determines the information required from NERL Retailers and the electricity distributor to prepare a report under section 11A of the Act. 
· Disallowable Instrument DI2024-196 being the Civil Law (Wrongs) Professional Standards Council Appointment 2024 (No 3) made under Schedule 4, section 4.38 of the Civil Law (Wrongs) Act 2002 appoints a specified person as a member of the Professional Standards Council. 
· Disallowable Instrument DI2024-198 being the Building and Construction Industry Training Levy (Governing Board) Appointment 2024 (No 1) made under section 6 of the Building and Construction Industry Training Levy Act 1999 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the Building and Construction Industry Training Fund Governing Board for a period of three years. 
· Disallowable Instrument DI2024-200 being the Building and Construction Industry Training Levy (Governing Board) Appointment 2024 (No 2) made under section 6 of the Building and Construction Industry Training Levy Act 1999 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the Building and Construction Industry Training Fund Governing Board for a period of three years. 
· Disallowable Instrument DI2024-201 being the Building and Construction Industry Training Levy (Governing Board) Appointment 2024 (No 3) made under section 6 of the Building and Construction Industry Training Levy Act 1999 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the Building and Construction Industry Training Fund Governing Board for a period of three years. 
· Disallowable Instrument DI2024-202 being the Children and Young People (Death Review Committee) Appointment 2024 (No 4) made under section 727D of the Children and Young People Act 2008 appoints a specified person as member of the Children and Young People Death Review Committee. 
· Disallowable Instrument DI2024-211 being the Cultural Facilities Corporation (Governing Board) Appointment 2024 (No 1) made under section 9 of the Cultural Facilities Corporation Act 1997 and section 78 of the Financial Management Act 1996 revokes DI2022-166, and appoints a specified person as a member of the Cultural Facilities Corporation Governing Board. 
· Disallowable Instrument DI2024-212 being the Cultural Facilities Corporation (Governing Board) Appointment 2024 (No 2) made under section 9 of the Cultural Facilities Corporation Act 1997 and section 78 of the Financial Management Act 1996 revokes DI2022-165, and appoints a specified person as a member of the Cultural Facilities Corporation Governing Board. 
· Disallowable Instrument DI2024-213 being the Official Visitor (Children and Young People) Appointment 2024 (No 1) made under paragraph 10(1)(a) of the Official Visitor Act 2012 appoints a specified person as official visitor for the purposes of the Children and Young People Act 2008. 
· Disallowable Instrument DI2024-215 being the Domestic Animals (Exercise Areas) Declaration 2024 (No 1) made under section 40 of the Domestic Animals Act 2000 revokes DI2021-230 and declares specified locations as dog exercise areas. 
· Disallowable Instrument DI2024-216 being the Domestic Animals (Prohibited Areas) Declaration 2024 (No 1) made under section 41 of the Domestic Animals Act 2000 revokes DI2021-231 and declares specified locations to be areas where dogs are prohibited. 
· Disallowable Instrument DI2024-218 being the Rail Safety National Law (Drug and Alcohol Analysts) Appointment 2024 (No 1) made under section 11 of the Rail Safety National Law (ACT) Act 2014 revokes DI2019-198 and appoints a specified person as analyst, currently engaged by the Office of the National Rail Safety Regulator (ONRSR) to conduct alcohol and drug testing of interstate rail workers. 
· Disallowable Instrument DI2024-221 being the Rail Safety National Law (Drug and Alcohol Analysts) Appointment 2024 (No 2) made under section 11 of the Rail Safety National Law (ACT) Act 2014 appoints a specified person as analyst, currently engaged by the Office of the National Rail Safety Regulator (ONRSR) to conduct alcohol and drug testing of interstate rail workers. 
· Disallowable Instrument DI2024-222 being the Rail Safety National Law (Drug and Alcohol Analysts) Appointment 2024 (No 3) made under section 11 of the Rail Safety National Law (ACT) Act 2014 appoints a specified person as analyst, currently engaged by the Office of the National Rail Safety Regulator (ONRSR) to conduct alcohol and drug testing of interstate rail workers. 
· Disallowable Instrument DI2024-223 being the Urban Forest (Tree Advisory Panel) Appointment 2024 (No 1) made under section 98 of the Urban Forest Act 2023 appoints a specified person as a member of the Tree Advisory Panel. 
· Disallowable Instrument DI2024-224 being the Long Service Leave (Portable Schemes) Services Industry Employer Levy Determination 2024 made under section 51 of the Long Service Leave (Portable Schemes) Act 2009 revokes DI2021-90 and determines the levy payable by employers for each quarter 
· Disallowable Instrument DI2024-225 being the Public Trustee and Guardian (Investment Board) Appointment 2024 (No 1) made under paragraph 48(1)(b) of the Public Trustee and Guardian Act 1985 appoints specified persons as members of the Public Trustee and Guardian Investment Board. 
· Disallowable Instrument DI2024-226 being the Public Trustee and Guardian (Investment Board) Appointment 2024 (No 2) made under paragraph 48(1)(b) of the Public Trustee and Guardian Act 1985 appoints specified persons as members of the Public Trustee and Guardian Investment Board. 
· Disallowable Instrument DI2024-227 being the Public Trustee and Guardian (Investment Board) Appointment 2024 (No 3) made under paragraph 48(1)(b) of the Public Trustee and Guardian Act 1985 appoints specified persons as members of the Public Trustee and Guardian Investment Board. 
· Disallowable Instrument DI2024-228 being the Public Trustee and Guardian (Investment Board) Appointment 2024 (No 4) made under paragraph 48(1)(b) of the Public Trustee and Guardian Act 1985 appoints specified persons as members of the Public Trustee and Guardian Investment Board. 
· Disallowable Instrument DI2024-229 being the Animal Welfare (Keeping and Breeding of Ferrets in the ACT) Mandatory Code of Practice 2024 made under section 23 of the Animal Welfare Act 1992 approves the Code of Practice for the Keeping and Breeding of Ferrets in the ACT and includes mandatory standards and guidelines that are considered essential for meeting the requirements specified in the Act. 
· Disallowable Instrument DI2024-230 being the Animal Welfare (Keeping and Breeding of Guinea Pigs in the ACT) Mandatory Code of Practice 2024 made under section 23 of the Animal Welfare Act 1992 approves the Code of Practice for the Keeping and Breeding of Guinea Pigs in the ACT and includes mandatory standards and guidelines that are considered essential for meeting the requirements specified in the Act. 
· Disallowable Instrument DI2024-231 being the Animal Welfare (Keeping and Breeding of Rabbits in the ACT) Mandatory Code of Practice 2024 made under section 23 of the Animal Welfare Act 1992 approves the Code of Practice for the Keeping and Breeding of Rabbits in the ACT in the ACT and includes mandatory standards and guidelines that are considered essential for meeting the requirements specified in the Act. 
· Disallowable Instrument DI2024-232 being the Animal Welfare (Keeping and Breeding of Rats and Mice in the ACT) Mandatory Code of Practice 2024 made under section 23 of the Animal Welfare Act 1992 approves the Code of Practice for the Keeping and Breeding of Rats and Mice in the ACT and includes mandatory standards and guidelines that are considered essential for meeting the requirements specified in the Act. 
· Disallowable Instrument DI2024-233 being the Veterinary Practice (Board) Appointment 2024 (No 1) made under s 93 of the Veterinary Practice Act 2018 revokes DI2021-235 and appoints a specified person as a member of the Board. 
· Disallowable Instrument DI2024-234 being the Veterinary Practice (Board) Appointment 2024 (No 2) made under s 93 of the Veterinary Practice Act 2018 appoints a specified person as a member of the Board. 
· Disallowable Instrument DI2024-236 being the Animal Welfare (Advisory Committee Member) Appointment 2024 (No 1) made under section 109 of the Animal Welfare Act 1992 appoints a specified person to the Animal Welfare Advisory Committee. 
· Disallowable Instrument DI2024-237 being the Animal Welfare (Advisory Committee Member) Appointment 2024 (No 2) made under section 109 of the Animal Welfare Act 1992 appoints a specified person to the Animal Welfare Advisory Committee. 
· Disallowable Instrument DI2024-238 being the Animal Welfare (Advisory Committee Member) Appointment 2024 (No 3) made under section 109 of the Animal Welfare Act 1992 revokes DI2022-228 and appoints a specified person to the Animal Welfare Advisory Committee. 
· Disallowable Instrument DI2024-239 being the Animal Welfare (Advisory Committee Member) Appointment 2024 (No 4) made under section 109 of the Animal Welfare Act 1992 appoints a specified person to the Animal Welfare Advisory Committee. 
· Disallowable Instrument DI2024-241 being the Board of Senior Secondary Studies Appointment 2024 (No 1) made under section of the Board of Senior Secondary Studies Act 1997 appoints a specified person as chair of the Board of Senior Secondary Studies for a period of three years. 
· Disallowable Instrument DI2024-242 being the Board of Senior Secondary Studies Appointment 2024 (No 2) made under section of the Board of Senior Secondary Studies Act 1997 appoints a specified person as chair of the Board of Senior Secondary Studies for a period of three years. 
· Disallowable Instrument DI2024-247 being the Territory Records (Advisory Council) Appointment 2024 (No 1) made under section 44 of the Territory Records Act 2002 appoints a specified person as a member of the Territory Records Advisory Council. 
· Disallowable Instrument DI2024-248 being the Territory Records (Advisory Council) Appointment 2024 (No 2) made under section 44 of the Territory Records Act 2002 appoints a specified person as a member of the Territory Records Advisory Council. 
· Disallowable Instrument DI2024-249 being the Territory Records (Advisory Council) Appointment 2024 (No 3) made under section 44 of the Territory Records Act 2002 appoints a specified person as a member of the Territory Records Advisory Council. 
· Disallowable Instrument DI2024-250 being the Territory Records (Advisory Council) Appointment 2024 (No 4) made under section 44 of the Territory Records Act 2002 appoints a specified person as chairperson of the Territory Records Advisory Council. 
[bookmark: _Toc176175550]Disallowable Instruments—Comment
2.2 [bookmark: _Toc169174833][bookmark: _Toc174548914][bookmark: _Toc175930208][bookmark: _Toc176162865][bookmark: _Toc176175551][bookmark: _Toc130810355]The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Toc175930209][bookmark: _Toc176162866][bookmark: _Toc176175552]Fees determinations / Human Rights Issues
· Disallowable Instrument DI2024-135 being the Cemeteries and Crematoria (Fees) Determination 2024 (No 1) made under section 128 of the Cemeteries and Crematoria Act 2020 revokes DI2023-158 and determines fees payable for the purposes of this Act. 
· Disallowable Instrument DI2024-143 being the Race and Sports Bookmaking (Fees) Determination 2024 made under section 97 of the Race and Sports Bookmaking Act 2001 revokes DI2023-130 and determines fees for the purpose of the Act. 
· Disallowable Instrument DI2024-144 being the Births, Deaths and Marriages Registration (Fees) Determination 2024 made under section 67 of the Births, Deaths and Marriages Registration Act 1997 revokes DI2023-147 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-145 being the Liquor (Fees) Determination 2024 made under section 227 of the Liquor Act 2010 revokes DI2023-305 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-147 being the Emergencies, Road Transport (General), Waste Management and Resource Recovery (Embassy and Diplomatic Residence Fees) Determination 2024 made under section 37 of the, section 201 of the, section 96 of the, and section 126 of the Emergencies Act 2004, Australian Capital Territory (Self-Government) Act 1988, Road Transport (General) Act 1999 and Waste Management and Resource Recovery Act 2016 determines fees payable, for the purposes of the Acts, in respect of services provided to an embassy or diplomatic residence. 
· Disallowable Instrument DI2024-148 being the Emergencies (Fees) Determination 2024 made under section 201 of the Emergencies Act 2004 revokes DI2023-196 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-149 being the Firearms (Fees) Determination 2024 made under section 270 of the Firearms Act 1996 revokes DI2023-197 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-150 being the Waste Management and Resource Recovery (Fees) Determination 2024 (No 1) made under section 126 of the Waste Management and Resource Recovery Act 2016 revokes DI2023-308 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-154 being the Court Procedures (Fees) Determination 2024 made under section 13 of the Court Procedures Act 2004 revokes DI2023-176 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-155 being the Guardianship and Management of Property (Fees) Determination 2024 made under section 75 of the Guardianship and Management of Property Act 1991 revokes DI2023-177 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-156 being the Public Trustee and Guardian (Fees) Determination 2024 made under section 75 of the Public Trustee and Guardian Act 1985 revokes DI2023-178 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-157 being the Associations Incorporation (Fees) Determination 2024 made under section 125 of the Associations Incorporation Act 1991 revokes DI2023-180 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-158 being the Casino Control (Fees) Determination 2024 made under section 143 of the Casino Control Act 2006 revokes DI2023-181 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-159 being the Classification (Publications, Films and Computer Games) (Enforcement) (Fees) Determination 2024 made under section 67 of the Classification (Publications, Films and Computer Games) (Enforcement) Act 1995 revokes DI2023-182 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-160 being the Co-operatives National Law (ACT) (Fees) Determination 2024 made under schedule 1 of the Co-operatives National Law (ACT) Act 2017 revokes DI2023-183 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-161 being the Gaming Machine (Fees) Determination 2024 made under section 177 of the Gaming Machine Act 2004 revokes DI2023-184 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-162 being the Land Titles (Fees) Determination 2024 made under section 139 of the Land Titles Act 1925 revokes DI2023-298 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-163 being the Lotteries (Fees) Determination 2024 made under section 18A of the Lotteries Act 1964 revokes DI2023-187 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-164 being the Partnership (Fees) Determination 2024 made under section 99 of the Partnership Act 1963 revokes DI2023-188 and determines the fee payable for the purposes of the Act. 
· Disallowable Instrument DI2024-165 being the Registration of Deeds (Fees) Determination 2024 made under section 8 of the Registration of Deeds Act 1957 revokes DI2023-189 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-166 being the Retirement Villages (Fees) Determination 2024 made under section 262 of the Retirement Villages Act 2012 revokes DI2023-190 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-167 being the Traders (Licensing) (Fees) Determination 2024 made under section 52 of the Traders (Licensing) Act 2016 revokes DI2023-191 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-168 being the Security Industry (Fees) Determination 2024 made under section 50 of the Security Industry Act 2003 revokes DI2023-192 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-169 being the Sex Work (Fees) Determination 2024 made under section 29 of the Sex Work Act 1992 revokes DI2023-193 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-170 being the Unlawful Gambling (Charitable Gaming Application Fees) Determination 2024 made under section 48 of the Unlawful Gambling Act 2009 revokes DI2023-194 and determines the fee to accompany an application by a charitable organisation to conduct charitable gaming for the purposes of the Act. 
· Disallowable Instrument DI2024-171 being the Agents (Fees) Determination 2024 made under section 176 of the Agents Act 2003 revokes DI2023-195 and determines fees payable for the purposes of the Act. 
· [bookmark: _Hlk174282662]Disallowable Instrument DI2024-183 being the Rates, Land Tax, Land Rent and Duties (Certificate and Statement Fees) Determination 2024 made under section 252AB of the Rates Act 2004, section 32 of the Duties Act 1999, section 43 of the Land Rent Act 2008 and section 78 of the Land Tax Act 2004 revokes DI2023-171 and determines the fee payable to the Commissioner for ACT Revenue to apply for a certificate for the purposes of the Acts.
· Disallowable Instrument DI2024-187 being the Juries (Payment) Determination 2024 made under sections 49 and 51 of the Juries Act 1967 revokes DI2023-175 and determines payments made to jurors for the purposes of the Act. 
· Disallowable Instrument DI2024-188 being the Health (Fees) Determination 2024 (No 1) made under section 192 of the Health Act 1993 revoke DI2023-150 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-189 being the Dangerous Goods (Road Transport) Fees and Charges Determination 2024 made under section 194 of the Dangerous Goods (Road Transport) Act 2009 revokes DI2023-113 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-190 being the Dangerous Substances (Fees) Determination 2024 made under section 221 of the Dangerous Substances Act 2004 revokes DI2023-114 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-191 being the Machinery (Fees) Determination 2023 made under section 5 of the Machinery Act 1949 revokes DI2023-116 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-192 being the Scaffolding and Lifts (Fees) Determination 2024 made under section 21 of the Scaffolding and Lifts Act 1912 revoke DI2023-117 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-193 being the Work Health and Safety (Fees) Determination 2024 made under section 278 of the Work Health and Safety Act 2011 revokes DI2023-118 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-194 being the Labour Hire Licensing (Fee) Determination 2024 made under section 75 of the Labour Hire Licensing Act 2020 revokes DI2023-115 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-195 being the Victims of Crime (Fees) Determination 2024 (No 1) made under subsection 50(1) of the Victims of Crime Regulation 2000 revokes DI2023-153 and determines fees payable for services provided to an eligible victim under the regulation by a service provider. 
· Disallowable Instrument DI2024-199 being the Road Transport (Public Passenger Services) Maximum Fares for Taxi Services Determination 2024 made under section 60 of the Road Transport (Public Passenger Services) Act 2001 revokes DI2023-303 and determines the maximum fares relating to the hiring or use of a taxi. 
· [bookmark: _Hlk175471831]Disallowable Instrument DI2024-208 being the Liquor (Reduction in Annual Licence Fee for Eligible Events) Guidelines 2024 (No 1) made under section 32B of the Liquor Act 2010 support and enhance Canberra's night-time economy, and support of local and interstate artists by providing eligible licensees holding events an 80per cent discount on annual liquor licence fees. 
· Disallowable Instrument DI2024-217 being the Unit Titles (Management) (Fees) Determination 2024 made under section 119 of the Unit Titles (Management) Act 2011 revokes DI2023-3 and DI2023-179 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-243 being the Liquor (Fees) Determination 2024 (No 2) made under section 227 of the Liquor Act 2010 revokes DI2024-145 and determines fees payable for the purposes of the Act. 
· Disallowable Instrument DI2024-246 being the Litter (Fees) Determination 2024 (No 2) made under section 25 of the Litter Act 2004 revokes DI2024-53 and determines the fees payable for the purposes of the Act. 
2.3 Each of the (approximately 40) instruments mentioned above determines fees (or, in one case, jurors’ fees), for various Acts.  As the Committee noted (most recently) in Scrutiny Report 44 of the 10th Assembly (20 August 2024), the Committee expects to consider in excess of 100 such instruments at this time of the year, as new fees, etc. are determined for the new financial year.
2.4 As the Committee also stated in Scrutiny Report 44, in recent years, the Committee has been pleased to observe that the standard of fees determinations (and their explanatory statements) is much improved (in terms of them meeting the Committee’s long-held views about fees determinations[footnoteRef:10]) from, say, ten years ago. This improvement is again evident in this batch of instruments. The Committee notes that the requirement in relation to setting out the “old” and “new” fees has been consistently met. The Committee also notes that, in the batch of instruments mentioned above, there is a high degree of consistency in the explanations provided for the various fees increases. In addition, there are some instruments that provide for different increases/explanations, in the circumstances of particular Acts. These issues are discussed below. [10:  Set out in the Committee’s document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps, available at https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards-Revised-March-2022.pdf] 

Consistency in explanations for fee increases
2.5 The Committee notes that the explanatory statement for the Race and Sports Bookmaking (Fees) Determination 2024 (DI2024-143), which determines fees for section 97 of the Race and Sports Bookmaking Act 2001, uses an explanation that is common in this batch of fees determinations:
The new determination sets the fees that will apply beginning on 1 July 2024 and repeals the Race and Sports Bookmaking (Fees) Determination 2023 DI2023-130. Fees in the 2024-2025 financial year have been generally increased from fees in the previous financial year by the Wages Price Index (WPI) of 3.50%, plus an additional 0.35%, rounded down to the nearest dollar. Some smaller value fees maybe rounded up to the nearest dollar. This approach also aligns with the 2023 Treasury Guidelines for Fees and Charges. 
2.6 [bookmark: _Hlk144029403]A variation on this explanation is set out in the explanatory statement for the Court Procedures (Fees) Determination 2024 (DI2024-167), which determines fees for section 52 of the Traders (Licensing) Act 2016:
The new determination sets the fees that will apply beginning on 1 July 2024 and repeals the Traders (Licensing) (Fees) Determination 2023 DI2023-191. Fees in the 2024 - 2025 financial year have been generally increased from fees in the previous financial year by the Wages Price Index (WPI) of 3.50%, plus an additional 0.35%, rounded down to the nearest dollar. Some smaller value fees maybe rounded up to the nearest dollar. This approach also aligns with the 2023 Treasury Guidelines for Fees and Charges.  
Fees must be paid as a lump sum and are no longer payable in instalments.
2.7 The Committee notes that the explanatory statements for the majority of the instruments mentioned above use one of the examples identified above.  Some wider variations on that explanation, for particular Acts, are discussed below.  
2.8 In relation to the methodology behind fees increases, the Committee notes the following explanation, provided by the Minister for Transport and City Services, in response to comments made by the Committee in Scrutiny Report 26 of the 10th Assembly (14 March 2023):
Changes to fees and charges, levies and taxes by annual decisions or different indexation arrangements are driven by a range of policy considerations. Indexation is largely linked to growth in wages to cover the cost of Government employees providing services to the community, while ensuring the indexation does not create undue cost of living pressures. Where a different indexation is used, it usually reflects the changes in prices of goods and services acquired by households (i.e., the Consumer Price Index), or seeks to align with the intended policy objectives of the fees and charges.[footnoteRef:11] [11:  Available at https://www.parliament.act.gov.au/__data/assets/pdf_file/0009/2199015/Road-TransportPublic-Passenger-Services-Maximum-Fares-for-taxi_Redacted.pdf.] 

Act-specific explanations for fees increases
2.9 The explanatory statements for the following determinations indicate that the relevant fees are determined in relation to the particular circumstances of the relevant Act:
Cemeteries and Crematoria (Fees) Determination 2024 (No 1) (DI2024-135)
This determination increases fees by approximately 3.85% for the majority of burial services provided for Wage Price Index (WPI).
Fees for cremation services will increase by approximately 3.85%. A 20% discount in cremation fees is now offered to funeral directors who are registered as a not-for-profit organisation.
Cremations for persons aged under 18 years will now be conducted free of charge.
All fees are rounded for cash handling purposes.
Emergencies, Road Transport (General), Waste Management and Resource Recovery (Embassy and Diplomatic Residence Fees) Determination 2024 (DI2024-147)
[bookmark: _Hlk144045450]The ACT Government has a range of fees for specified services provided to embassies and the residence of the head of an embassy.
The charging of fees for specific services rendered in relation to the premises of an embassy and residence of the head of an embassy is provided for under the Vienna Convention on Diplomatic Relations (Diplomatic Convention), which is relevantly implemented under s 7 of the Diplomatic Privileges and Immunities Act 1967 (Cwlth), and the Vienna Convention on Consular Relations (Consular Convention), which is relevantly implemented under section 5 of the Consular Privileges and Immunities Act 1972 (Cwlth).
Determination of amounts
Fees are charged for provision and availability of the following specific services: emergency services, ACT Policing, roads and infrastructure, and waste and recycling.
The fees for specific services are determined based on the cost of delivery of the services as provided in the ACT Government’s 2021-22 Budget and then indexed by forecast Wage Price Index (WPI) for subsequent years’ annual charges. WPI applied for 2024-25 is 3.5 per cent. It is intended annual charges will be subject to a recalculation after 5 years. 
Waste Management and Resource Recovery (Fees) Determination 2024 (No 1) (DI2024-150)
This determination provides that registered charities and ACT Government agencies may, through ACT NoWaste, apply to the Minister to waive a fee listed in schedule 1 or schedule 2.  The Minister may waive the fee (completely or partly).
This determination provides that a person, having paid a fee listed in schedule 1 or 2, may be entitled to a refund (completely or partly) which reflects the service provided by the Territory.
New Fee
A new fee ‘Clean Up Australia’ has been added to the instrument which will enable community groups that register under the Clean Up Australia website to receive free waste drop off at the Mitchell and Mugga transfer stations. The service will be provided for free when a voucher is produced at the time of drop off which will be issued by the ACT Government to registered participants of Clean Up Australia. 
Indexed Fees
Fees under part 5 of schedule 1 ‘Fees in the event of weighbridge failure’ have been aligned with the household waste fees, items 1.3, 1.4 and 1.5 for small, medium and large vehicles, to ensure customers are not paying higher fees should a weighbridge fail. 
This determination increases all other fees contained in DI2023-308 by a Wage Price index (WPI) of 3.85% as per advice from ACT Treasury, rounded for cash handling and other purposes. 
Rates, Land Tax, Land Rent and Duties (Certificate and Statement Fees) Determination 2024 (DI2024-183)
This instrument determines the fee payable to the Commissioner to apply for a Certificate (incorporating a statement of amounts payable and payments made) under the above-mentioned provisions. The fee is only payable once per property as a single application for a Certificate may be made under all of the relevant provisions. 
For 2024-25, regulatory fees and charges are indexed for a Wage Price Index of 3.5 per cent plus an additional indexation of 0.35 per cent. Accordingly, for 2024-25, the fee has been increased from $133 to $138 (rounded to the nearest dollar). 
The fee amount reflects the fact that the Certificate provides information on all ACT Revenue Office charges concerning a parcel of land, including outstanding rates, land tax, land rent and any deferred amounts.
Juries (Payment) Determination 2024 (DI2024-187)
Under section 49 of the Juries Act 1967 the sheriff may order that each juror be paid the amount determined by the Minister for a meal. The allowance is only payable if the Sheriff orders that each juror be paid the allowance rather than being given refreshments. This meal allowance is listed in Schedule 1 of the instrument. No changes have been made to the payment amount.
Under section 51 of the Juries Act 1967, a person summoned or appointed to serve as a juror is entitled to be paid the amount determined by the Minister for the person’s attendance at the court in accordance with the summons or appointment, whether or not the person serves as a juror. Schedule 2 of the instrument lists the amounts that a juror is to be paid under section 51.
Payments have been increased in Schedule 2 in accordance with the Consumer Price Index (CPI) of 3% for 2024-25. Amounts are generally rounded to the nearest ten cents.
General Explanatory Note: Payments have been increased as advised by ACT Treasury: Update on Indexation Rates, Consumer Price Index (CPI) of 3% for 2024-25. Payments are generally rounded to the nearest ten cents.
Health (Fees) Determination 2024 (No 1) (DI2024-188)
The Determination comes into effect on 1 July 2024 and reproduces Determination DI2023-150 except for:
•	items on Attachment A, which have increased by the Wage Price Index of 3.5% (subject to rounding);
•	items on Attachment B, which have increased by indexation rates as advised by the Commonwealth;
•	items on Attachment C, which have increased or decreased by other factors, such as a review of cost of delivery or alignment with market rates;
•	items on Attachment D, which have been removed or added to the fee determination;
•	the inclusion of a new exemption at (14) Investigation, Treatment and Medication for Eligible Myobacterium Leprosy Patients;
•	minor wording, numbering and lettering changes; and
•	the date of effect.
Victims of Crime (Fees) Determination 2024  (DI2024-198)
Under section 50 of the Victims of Crime Regulation 2000, the Minister may, in writing, determine fees that are payable for services provided to an eligible victim under the regulation by a service provider.
Schedule 1 of the instrument lists the amounts that service providers are to be paid, in accordance with their professional qualifications and the nature of the service provided. The payments which will apply from the date of commencement are listed in column 4. The payments which applied previously are listed in italics in column 3.
The fee increases for counselling, massage therapy, educational assessments and tutoring reflect the ACT Treasury forecast of a CPI increase of 3% for 2024-25. Fees payable for these services have been increased based on this forecast CPI rate and rounded to the nearest dollar. Fees payable to social workers and psychologists have been increased to $200.00.  
[bookmark: _Hlk175471593]Road Transport (Public Passenger Services) Maximum Fares for Taxi Services Determination 2024 (No 1) (DI2024-199)
Section 60 (1) of the Road Transport (Public Passenger Services) Act 2001 provides that the Minister may, in writing, determine the taxi fares and ways of calculating fares, relating to hiring or using a taxi. A determination under section 60 (1) is a disallowable instrument.
This instrument increases the ACT’s maximum lift fee that ACT Government will pay to taxi drivers, with no change to the maximum taxi fare payable by passengers. The lift fee will be increased beyond the Consumer Price Index level under this instrument. However, this cost is not levied onto passengers and is fully borne by the ACT Government.
Liquor (Reduction in Annual Licence Fee for Eligible Events) Guidelines 2024 (No 1) (DI2024-208)
Licence – reduction in annual fee.
The policy intent of this new provision is to incentivise the support of local and interstate artists by providing eligible licensees holding eligible events an 80 per cent discount on annual liquor licence fees. In doing so, this incentivisation will create a circular model that will aid businesses as well as support established and emerging artists. 
Additionally, the benefit of a liquor annual fee reduction will nurture a more diverse and lively night-time economy in Canberra by providing more opportunity for Canberrans and visitors to see what Canberra has to offer in the entertainment sector. 
Under section 32B (4) of the Act, the Minister with portfolio responsibility for the Act may make guidelines in relation to reducing the annual fee payable for a liquor licence, consistent with the objects of the Act and the harm minimisation and community safety principles.
The guidelines, and this accompanying explanatory statement, are published to assist those liquor licensees seeking to reduce their annual liquor licence fee by supporting and showcasing artists, musicians, and other cultural activities.
Fees
Section 227 of the Act provides that the Minister may determine fees for the Act. Section 32A of the Act provides that a licensee must pay to the Commissioner the annual fee determined for the licence. Annual fees are calculated based on the type of licence, the occupancy loading for the premises, and the licensed time a licensee is permitted to serve alcohol up to.
Unit Titles (Management) (Fees) Determination 2024 (DI2024-217)
[bookmark: _Hlk166667931][bookmark: _Hlk168404404]The Housing and Consumer Affairs Legislation Amendment Act 2024 (the HCA Act) amended provisions relating to unit title certificates under the Unit Titles (Management) Act 2011 (the Act). The amendments introduce a new type of certificate, a ‘unit title rental certificate’ which will contain information that a unit owner who wishes to rent out their unit must disclose to their tenant when entering a residential tenancy agreement. Matters relating to unit title rental certificates will be dealt with under a separate determination that will commence in line with enabling provisions under the Residential Tenancies Act 1997 (RTA) (which was also amended by the HCA Act, however those amendments will commence at a later stage). 
Given the introduction of a new type of unit title certificate, the existing ‘unit title certificates’ have been renamed to ‘unit title sale certificate’ and ‘unit title sale update certificate.’ The new names, unit title rental certificate, unit title sale certificate and unit title sale update certificate, now reflect the purpose of the certificates, which will be required under section 12 (3) (k) of the RTA and section 9 of the Civil Law (Sale of Residential Property) Act 2003 (the CLSRP Act) when a unit is being rented or sold respectively. Given these changes, the HCA Act also repeals the Unit Titles (Management) Certificate Determination 2023 (DI2023-3) and the Unit Titles (Management) (Fees) Determination 2023 (DI2023-179).
Provisions in the Act relating to accessing owners corporation records (outside of the unit title certificate request process) which were previously provided for in section 119 of the Act have also been amended and are now provided for separately in new section 120A of the Act.
This Determination sets the fees that will apply to the unit title sale certificate and unit title sale update certificate and other requests for information made outside of the unit title certificate process. The Determination will be updated again in future to set the fee that will apply to the unit title rental certificate when the enabling provisions under the RTA commence and a new unit title rental certificate determination is made. 
Section 119 (6) of the Act provides that a request by an eligible person for a unit or common property, for a unit title sales certificate or a unit title sales update certificate or a unit title rental certificate under section 119, must be in writing and accompanied by a fee determined by the owners corporation of not more than an amount determined by the Minister.
New section 120A (4) of the Act now provides that a request by an eligible person for a unit or common property, to inspect the records of the common property under section 120A, must be in writing and accompanied by a fee determined by the owners corporation of not more than an amount determined by the Minister. 
This Determination sets the maximum fees that may be charged by the owners corporation for providing information in response to a request under section 119 or section 120A of the Act. It provides for fee increases in line with annual adjustments to the Wages Price Index (WPI) of 3.50%, rounded down to the nearest dollar for most fees, with the exception of fees that have been consecutively rounded down in previous years by more than $1.00 which have been rounded up to the nearest dollar.
This approach aligns with the 2023 Treasury Guidelines for Fees and Charges.
Liquor (Fees) Determination 2024 (No 2) (DI2024-243)
Annual licence fees
Item 501 refers to annual fees for licences under section 32A of the Act. Consistent with section 32A of the Act, the fee determination provides that the fees for a matter at item 501 (annual fees) of the schedule to the fees determination are payable to the commissioner for fair trading. The fees for all other matters are payable to the Territory.
While this instrument repeals the Liquor (Fees) Determination 2024 (DI2024-145), it determines the same fees that applied from 1 July 2024 under the Liquor (Fees) Determination 2024 (DI2024-145) but adds provisions to give effect to a reduction of certain annual licence fees for eligible licensees for which the commissioner has approved an application under section 32B of the Act. 
Fees in the 2024-2025 financial year have been generally increased from fees in the previous financial year by the Wages Price Index (WPI) of 3.50%, plus an additional 0.35%, rounded down to the nearest dollar. Some smaller value fees maybe rounded up to the nearest dollar. This approach also aligns with the 2023 Treasury Guidelines for Fees and Charges. 
Reduction in annual licence fees under section 32B of the Act
On 10 April 2024, the Liquor (Night-Time Economy) Amendment Bill 2024 (the Bill) was passed in the Legislative Assembly. The purpose of the Bill was to amend the Act to facilitate reforms to remove regulatory barriers and assist licensed businesses to increase their participation in Canberra’s night-time economy, as well as increase support for local artists. 
[bookmark: _Hlk172108386]The Bill inserted section 32B into the Act. Section 32B (1) of the Act provides that a licensee who regularly holds eligible events may apply to the commissioner for fair trading for a reduction in the annual fee payable for the licence. This provision was introduced to incentivise the support of local and interstate artists by providing eligible licensees holding eligible events an 80 per cent discount on annual liquor licence fees for venues with an occupancy limit of less than or equal to 150 people. ‘Eligible licensee’ and ‘eligible event’ are defined in section 32B (1) and section 32B (7) of the Act, respectively.
Section 32B (4) provides that the Minister may make guidelines in relation to reducing the annual fee payable for a licence. The Liquor (Reduction in Annual Licence Fee for Eligible Events) Guidelines 2024 (No 1) commenced on 9 July 2024. 
Accordingly, this instrument, the Liquor (Fees) Determination 2024 (No 2), has been made to provide for the abovementioned reduction on annual liquor licence fees. The reduction applies to the annual licence fees for venues with an occupancy limit of less than or equal to 150 people, as reflected in items 501(1)(a)-(b); 501(2)(a)-(b); 501(3)(a)-(d); and 501(4)(a)-(b) of the Schedule to the determination. The fee reduction is not applicable to annual catering licences.
Litter (Fees) Determination 2024 (No 2) (DI2024-246)  
This instrument sets the fees payable from the day after notification and revokes previous fees in instrument DI2024-53, the Litter (Fees) Determination 2024.
Under certain circumstances specified within the Act, an authorised person can collect and impound shopping trolleys located outside a shopping centre precinct. Once impounded, a shopping trolley becomes an uncollected good. 
Where a retailer wishes to claim their shopping trolley, a removal fee and the applicable daily storage fee (calculated on the number of days the trolley has been stored), will be charged. 
Fees have been generated on a cost recovery model, associated with the resourcing required to attend/collect, store and/or dispose of a shopping trolley located outside of shopping centre precinct and as such GST applies to these fees. 
Human rights issues
2.10 The Committee notes that the explanatory statement for Emergencies (Fees) Determination 2024 (DI2024-148) states:
Human Rights
The Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) terms of reference require consideration of human rights impacts, among other matters. In this case, no human rights are impacted.
2.11 [bookmark: _Hlk173678998]The explanatory statement for the Liquor (Reduction in Annual Licence Fee for Eligible Events) Guidelines 2024 (No 1) (DI2024-208) contains a similar statement.
2.12 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the 2 instruments mentioned immediately above.
2.13 This comment (and the comments above) does not require a response from the relevant Ministers.
[bookmark: _Toc175930210][bookmark: _Toc176162867][bookmark: _Toc176175553]Displacement of subsection 47(6) of the Legislation Act 2001
· Disallowable Instrument DI2024-136 being the Taxation Administration (Amounts Payable—Motor Vehicle Duty) Determination 2024 made under section 139 of the Taxation Administration Act 1999 to determine the different amounts of duty payable on the application to register a motor vehicle. 
2.14 This instrument, made under section 139 of the Taxation Administration Act 1999, determines amounts of duty payable in relation to applications to register a motor vehicle.  Different amounts are payable in relation to different types of vehicle, based on CO2 emissions.  
2.15 These emissions are ascertained by reference to the Green Vehicle Guide (GVG), a Commonwealth Government publication, “as in force from time to time”.  The Australian Design Rules 79 and 81 determined as part of the “national vehicle standards” under section 12 of the Commonwealth Road Vehicle Standards Act 2018 are also incorporated.  It is also relevant that subsection 12(2) incorporates various instruments “as they are in force from time to time”. 
2.16 This presents an issue, in the ACT, under subsection 47(6) of the Legislation Act 2001, which is expressly displaced by section 5 of this instrument.  Subsection 47(6) provides that any instrument that is incorporated by reference, and any amendment or replacement of such an instrument, is taken to be notifiable instrument, for section 10 of the Legislation  Act.  A notifiable instrument must be notified on the ACT Legislation Register.
2.17 Subsection 47(3) of the Legislation Act generally prohibits the incorporation of external instruments “as in force from time to time” but this is subject to an expression of contrary intention.  In this case, a contrary intention is contained in subsection 208(3) of the Duties Act 1999, which specifically refers to the GVG.
2.18 In relation to the disapplication of subsection 47(6), the explanatory statement for the instrument states:
As the GVG is amended frequently (whenever a new vehicle model becomes available for sale, which can be as frequent as two to three times per week), section 5 of this instrument displaces section 47 (6) of the Legislation Act. 
If section 47 (6) of the Legislation Act were not displaced, the text of the GVG would have to be remade as a new notifiable instrument every time the GVG is amended. The displacement ensures that the current version of the GVG always applies for the purposes of the instrument, removing the need to remake it as a notifiable instrument whenever it is amended by the Commonwealth.
Similarly, section 47 (6) of the Legislation Act is displaced in respect of the Australian Design Rules 79 and 81, given that they may be amended by the Australian Government under the Road Vehicle Standards Act 2018 (Cwlth) at any time.
2.19 The Committee has always looked carefully at the disapplication of subsection 47(6) of the Legislation Act.   Its fundamental concern is to ensure that any material relied on by legislation is easily accessible by users, at no cost.  Where there is a disapplication, the Committee expects to see a justification, usually in the explanatory statement for the relevant instrument, preferably with an indication of where the relevant material is readily available to users of the legislation, at no cost.
2.20 For this instrument, the explanatory statement has provided a justification but nothing about accessibility.  However, the Committee notes that both the GVG and the Australian Design Rules appear to be available, free of charge, on Commonwealth Government websites.  It would have been preferable if this issue had been more expressly dealt with, in the explanatory statement.
2.21 This comment does not require a response from the Minister.
[bookmark: _Toc175930211][bookmark: _Toc176162868][bookmark: _Toc176175554]Human Rights Issues
· [bookmark: _Hlk174280206]Disallowable Instrument DI2024-138 being the Road Transport (General) Application of Road Transport Legislation (LCCC Saturday Night Blues Rallysprint) Declaration 2024 (No 1) made under section 13 of the Road Transport (General) Act 1999 provides that certain parts of the road transport legislation do not apply to a designated vehicle or the driver of a designated vehicle while participating in a special stage of the event. 
· Disallowable Instrument DI2024-235 being the Road Transport (General) Application of Road Transport Legislation (Shamrock Motorsport Test Day) Declaration 2024 (No 1) made under section 13 of the Road Transport (General) Act 1999 provides that certain parts of the road transport legislation do not apply to a designated vehicle or the driver of a designated vehicle, while participating in a special stage of the event scheduled to take place on 23 July 2024. 
2.22 [bookmark: _Hlk159155000]The instruments mentioned above are made under section 13 of the Road Transport (General) Act 1999, which allows the Minister to declare that the road transport legislation, or a provision of the road transport legislation, does not apply to a vehicle, person or animal in a place or circumstance stated in the declaration. For the first instrument, the declaration provides that the Motor Accident Injuries Act 2019, and various other specified provisions of the motor traffic legislation, does not apply in relation to the LCCC Saturday Night Blues Rallysprint, scheduled to take place on 22 June 2024.
2.23 The second instrument is in similar terms, applying to the Shamrock Motorsport Test Day, scheduled to take place on 23 July 2023.
2.24 The Committee notes that the explanatory statement for the first instrument discusses human rights issues:
Human rights implications 
During the development of this instrument, due regard was given to its effect and the operation of the rally in relation to the compatibility with human rights as set out in the Human Rights Act 2004 (HRA). 
Section 28 of the HRA provides that human rights may be subject only to reasonable limits set by laws that can be demonstrably justified in a free and democratic society. 
Section 28 (2) of the HRA provides that in deciding whether a limit on a human right is reasonable, all relevant factors must be considered, including: 
a)	the nature of the right affected 
b)	the importance of the limitation 
c)	the nature and extent of the limitation 
d)	the relationship between the limitation and its purpose 
e)	any less restrictive means reasonably available to achieve the purpose the limitation seeks to achieve. 
Section 13 of the HRA provides a right for people to move freely within the ACT. 
The declarations in this instrument do not, in and of themselves, restrict a person’s freedom of movement within the Territory; however, closing parts of the forest in which the event will take place to members of the public will restrict the free movement of people in that area during the event. As multiple provisions of the road transport legislation are being disapplied for the event to operate, vehicles will be travelling in parts of the forest in excess of the usual speed limits and in a manner not consistent with the road rules. As such, the restriction on the free movement of people in those parts of the forest at those times is considered reasonable and proportionate to ensure safety of non-participants and represents the least restrictive approach that enables the event to proceed.
2.25 A similar statement appears in the explanatory statement for the second instrument mentioned above. 
2.26 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
2.27 This comment does not require a response from the Minister.
[bookmark: _Toc175930212][bookmark: _Toc176162869][bookmark: _Toc176175555][bookmark: _Hlk174282210]No Human Rights Issues
· [bookmark: _Hlk174280819]Disallowable Instrument DI2024-139 being the Road Transport (General) Pay Parking Area Fees Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 revokes DI2023-83 and sets the relevant parking fees for Territory-operated pay parking areas. 
· Disallowable Instrument DI2024-140 being the Road Transport (General) Parking Permit Fees Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 revokes DI2023-84 and sets the fees for various kinds of parking permits.
· Disallowable Instrument DI2024-179 being the Taxation Administration (RZ1 Unit Duty Exemption Scheme) Determination 2024 made under section 137E of the Taxation Administration Act 1999 revokes DI2023-279, exempts a transferee in relation to a specified eligible transaction from duty payable under the Duties Act 1999. 
· Disallowable Instrument DI2024-219 being the Unit Titles (Management) Sale Certificate Determination 2024 made under section 119 of the Unit Titles (Management) Act 2011 determines information to be included in a unit title sale certificate and a unit title sale update certificate. 
2.28 The first and second instruments mentioned above are made under section 96 of the Road Transport (General) Act 1999.  The first instrument sets parking fees for Territory-operated pay parking areas.  The second instrument sets fees for various kinds of parking permits.  
2.29 The third instrument mentioned above, made under section 137E of the Taxation Administration Act 1999, exempts certain transactions from duty under the Duties Act 1999. 
2.30 The fourth instrument mentioned above, made under section 119 of the Unit Titles (Management) Act 2011, determines the information to be included in a unit title sale certificate and a unit title sale update certificate.
2.31 The Committee notes that the explanatory statement for each instrument contains a statement to the effect that no human rights are engaged by the instrument.
2.32 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for these instruments.
2.33 This comment does not require a response from the Minister.
[bookmark: _Toc175930213][bookmark: _Toc176162870][bookmark: _Toc176175556][bookmark: _Hlk174283731]Human Rights Issues
· Disallowable Instrument DI2024-186 being the Public Place Names (Strathnairn) Determination 2024 made under section 3 of the Public Place Names Act 1989 determines the name of a public place in the Division of Strathnairn. 
2.34 This instrument, made under section 3 of the Place Names Act 1989, names a road in Strathnairn.  The Committee notes that, similar to explanatory statements for similar instruments, the explanatory statement for the instrument discusses potential human rights implications for the instrument.  The particular human right identified is the right to privacy and reputation, set out in section 12 of the Human Rights Act 2004.  The explanatory statement states:
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
Conceivably, the naming of a place has the potential to infringe the right to privacy and reputation of a person after whom a place is named. In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. Additionally, in relation to places named after people, only the names of deceased persons are determined.
2.35 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.36 This comment does not require a response from the Minister.
[bookmark: _Toc175930214][bookmark: _Toc176162871][bookmark: _Toc176175557]Drafting issue
· [bookmark: _Hlk174284048]Disallowable Instrument DI2024-197 being the Government Procurement Board (Non-Public Employee Chairperson) Appointment 2024 (No 1) made under section 12 of the Government Procurement Act 2001 appoints a specified person as a part-time Non-Public employee chairperson of the board. 
2.37 This instrument appoints a specified person as “a part-time Non-Public employee chairperson” of the Government Procurement Board.  The formal parts of the instrument, and the explanatory statement, indicate that the instrument is made under section 12 of the Government Procurement Act 2001.
2.38 [bookmark: _Hlk174284787]At the time that the appointment was made (21 June 2024), section 12 of the Government Procurement Act (which was subsequently significantly amended and re-numbered) provided:
[bookmark: _Toc169699495]12	Appointment of members
	(1)	The members are to be appointed by the Minister.
Note	For laws about appointments, see the Legislation Act, pt 19.3.
[bookmark: _Hlk174284954](2)	A person appointed as chairperson, deputy chairperson, or as a public employee member, must be a public employee.
Note	Public employee is defined in the Legislation Act, dict, pt 1.
(3)	A person appointed as a non-public employee member must not be a public employee.
(4)	The instrument appointing, or evidencing the appointment of, a member must state whether the member is appointed as chairperson, deputy chairperson, a public employee member or a non-public employee member.
2.39 The Committee notes that the explanatory statement for the instrument states that “the appointee is not a public servant”.  But subsection 12(2) provides that a person appointed as chairperson must be a public employee.  This is in direct contrast to the relevant provision from 1 July 2024, which provides:
[bookmark: _Toc169699205]33	Board members—appointment
	(1)	The members are to be appointed by the Minister.
Note	For laws about appointments, see the Legislation Act, pt 19.3.
(2)	A person appointed as chairperson or as a non-public employee member must not be a public employee.
(3)	A person appointed as deputy chairperson or as a public employee member must be a public employee.
(4)	The instrument appointing, or evidencing the appointment of, a member must state whether the member is appointed as chairperson, deputy chairperson, a public employee member or a non-public employee member.
2.40 The Committee notes that the appointment is expressed to operate from 1 July 2024, when the new provision is in force.  The Committee notes that the ACT Legislation Register indicates that the instrument is effective from 1 July 2024.  However, the instrument is clearly contrary to the appointment provision that existed at the time that the Minister made the appointment.
2.41 The Committee notes that this situation is covered by section 81 of the Legislation Act 2001, which expressly deals with the exercise of powers (including the making of appointments) in anticipation of commencement.  However, this provision is not referred to in the explanatory statement for the instrument.  The Committee considers that it would have been preferable that it were (and the commencement issue, generally, more directly dealt with).
2.42 This comment does not require a response from the Minister.
Human Rights Issues
· Disallowable Instrument DI2024-203 being the Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 3) made under section 19 of the Animal Diseases Act 2005 revokes DI2024-207 and is necessary to prevent the spread of the avian influenza disease. 
· Disallowable Instrument DI2024-206 being the Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 1) made under section 19 of the Animal Diseases Act 2005 the declaration is necessary to prevent the spread of the avian influenza disease. 
· Disallowable Instrument DI2024-207 being the Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 2) made under section 19 of the Animal Diseases Act 2005 the declaration is necessary to prevent the spread of the avian influenza disease. 
2.43 The instruments mentioned above are made under section 19 of the Animal Diseases Act 2005 and are designed to prevent the spread of the avian influenza disease in the ACT. The first instrument mentioned above declares an “exotic disease quarantine area”. The explanatory statement for the instrument states:
The declaration identifies areas in the ACT’s northwest, including the divisions of Hall, Fraser, Dunlop, Charnwood, Spence, Flynn, Melba, Evatt, McKellar, Lawson, Macgregor, Strathnairn, Macnamara, Latham, Holt, Higgins, Florey, Scullin, Page, Belconnen, Hawker, Weetangera, Macquarie, Cook and Whitlam as an exotic disease quarantine area. This area will be referred to as the control quarantine area to differentiate it from the restricted quarantine area declared by Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 1). The declaration covers all avian species. This includes but is not limited to commercial layer and broiler poultry, backyard chickens, and pet, captive, and zoo birds.
2.44 The explanatory statement for the second instrument mentioned above states:
The Declaration identifies areas in the Territory’s northwest, including parts of the Divisions of Macgregor, Strathnairn and Macnamara as an exotic disease quarantine area. This area will be referred to as the restricted quarantine area to differentiate it from the controlled quarantine area declared by Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 2).  The declaration covers all avian species. This includes but is not limited to commercial layer and broiler poultry, backyard chickens, pet, captive, and zoo birds.
2.45 The explanatory statement for the third instrument mentioned above states:
The Declaration identifies areas in the Territory’s northwest, including the Divisions of Hall, Fraser, Dunlop, Charnwood, Spence, Flynn, Melba, Evatt, Mckellar, Lawson, Macgregor, Strathnairn, Macnamara, Latham, Holt, Higgins, Florey, Scullin, Page, Belconnen, Hawker, Weetangera, Macquarie, Cook and Whitlam as an exotic disease quarantine area. This area will be referred to as the control quarantine area to differentiate it from the restricted quarantine area declared by Animal Diseases (Exotic Disease Quarantine Area) Declaration 2024 (No 1).  The declaration covers all avian species. This includes but is not limited to commercial layer and broiler poultry, backyard chickens, pet, captive, and zoo birds.
2.46 The explanatory statement for the first instrument mentioned above goes on to discuss human rights issues, focussing on the right to the freedom of movement and the right to work and other work-related rights, protected by sections 13 and 27B of the Human Rights Act 2004, respectively:
Human Rights
The declaration engages and may limit the right to freedom of movement and the right to work and other work-related rights in the Human Rights Act 2004 (HRA). The limitations are reasonable and proportionate in accordance with the test in section 28 of the HRA. The measures in the declaration have a critical purpose, which is to minimise the spread of the disease in the ACT. 
[bookmark: _Hlk174287858]The limitation on the right to the freedom of movement (HRA, section 13) only applies to someone who is intending to move a declared animal, declared animal products or equipment used in the care of birds, as defined by the declaration. This limitation is necessary as the movement of birds and any object capable of transmitting the disease are heavily implicated in the spread of the disease. There are no other reasonably available and less restrictive alternatives to avoid the risk of the spread of the disease from one site to another. 
The limitation on the right to work and other work-related rights (HRA, section 27B) apply to the owners of poultry businesses whose premises fall within the control quarantine area. This limitation is necessary as the movement of birds and any object capable of transmitting the disease are heavily implicated in the spread of the disease. The ACT Government is working very closely with affected businesses. There are provisions under the Act that provide compensation for animals, premises or other things that are destroyed to control and prevent the spread of the disease. There are no other reasonably available and less restrictive alternatives to avoid the risk of the spread of the disease.
2.47 The explanatory statements for the second and third instruments mentioned above contain similar statements.
2.48 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
2.49 This comment does not require a response from the Minister.
[bookmark: _Toc175930215][bookmark: _Toc176162872][bookmark: _Toc176175558]Human Rights Issues
· Disallowable Instrument DI2024-204 being the Civil Law (Wrongs) The Bar Association of Queensland Professional Standards Scheme 2024 made under Schedule 4, section 4.10 of the Civil Law (Wrongs) Act 2002 gives notice of the Professional Standards Council of Queensland's approval of the Bar Association of Queensland Professional Standards Scheme. 
· Disallowable Instrument DI2024-205 being the Civil Law (Wrongs) The Law Society of Western Australia Professional Standards Scheme 2024 made under Schedule 4, section 4.10 of the Civil Law (Wrongs) Act 2002 gives notice of the Professional Standards Council of Western Australia's approval of The Law Society of Western Australia Scheme. 
2.50 The instruments mentioned above give notice of the approval, by the relevant Professional Council, of Professional Standards Schemes for Queensland and Western Australia, respectively.  The explanatory statement for the first instrument mentioned above states:
Professional Standards Legislation (PSL) was developed on a national basis following the insurance crisis of 2002.
 PSL, which has been passed by all states and territories, involves a trade-off whereby professionals’ occupational liability for negligence is limited in return for commitments to higher standards of service delivery and insurance. These standards are monitored by the ACT Professional Standards Council, which operates on a national basis as a part of the Professional Standards Councils.
2.51 The Schemes are subject to tabling in, and disallowance by, the Legislative Assembly, under section 4.10 of Schedule 4 to the Civil Law (Wrongs) Act 2002, which provides:
4.10	Schemes are subject to disallowance
(1)	The Minister must—
(a)	give notice of—
(i)	the council's approval of the scheme; or
(ii)	for an interstate scheme—the approval of the scheme by the appropriate council for the jurisdiction in which the scheme was prepared; and
(b)	include the approved scheme in the notice.
(2)	A notice is a disallowable instrument.
Note	A disallowable instrument must be notified, and presented to the Legislative Assembly, under the Legislation Act
(3)	In this section, a reference to an interstate scheme includes a reference to an instrument amending an interstate scheme.
Note	 Subsection (3) applies s (1) and s (2) to instruments that amend an interstate scheme. Those subsections already apply, by virtue of s 4.14 (5), to instruments that amend a scheme that is not an interstate scheme.
2.52 The explanatory statements for both instruments discuss human rights issues.  The explanatory statement for the first instrument mentioned above states:
Human rights implications
As noted above, when an interstate professional standards scheme has been approved by the appropriate council for the jurisdiction in which the scheme was prepared, the Attorney-General is required under schedule 4, section 4.10 of the Civil Law (Wrongs) Act 2002 to give notice that the scheme.
The instrument engages the right to work (section 27B, Human Rights Act 2004). 
The scheme is intended to promote high standards of service delivery and insurance for professionals and limit the occupational liability of a person to whom it applies.
2.53 The explanatory statement for the second instrument mentioned above contains a similar statement.
2.54 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
2.55 This comment does not require a response from the Minister.
[bookmark: _Toc175930216][bookmark: _Toc176162873][bookmark: _Toc176175559]Minor drafting issue
· Disallowable Instrument DI2024-209 being the ACT Teacher Quality Institute Board Appointment 2024 (No 2) made under sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and sections 78 and 79 of the Financial Management Act 1996 appoints a specified person as a member of the Board of the ACT Teacher Quality Institute. 
· Disallowable Instrument DI2024-210 being the ACT Teacher Quality Institute Board Appointment 2024 (No 3) made under sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and sections 78 and 79 of the Financial Management Act 1996 appoints a specified person as a member of the Board of the ACT Teacher Quality Institute. 
2.56 The instruments mentioned above appoint specified persons to the ACT Teacher Quality Institute Board. The formal parts of the instruments and their explanatory statements indicate that the appointments are made under sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and sections 78 and 79 of the Financial Management Act 1996.  
2.57 The Committee notes  that section 79 of the Financial Management Act applies to the appointment of chairs and deputy chairs of a board. The persons appointed by these instruments are appointed only as members of the Board, which means that the reference to section 79 of the Financial Management Act is not relevant.
2.58 This comment does not require a response from the Minister.
[bookmark: _Toc175930217][bookmark: _Toc176162874][bookmark: _Toc176175560][bookmark: _Hlk175474176]Human Rights Issues
· Disallowable Instrument DI2024-214 being the Working with Vulnerable People (Background Checking) Declaration 2024 (No 1) made under section 12 of the Working with Vulnerable People (Background Checking) Act 2011 exempts international visitors from registration under the Working with Vulnerable People scheme. 
2.59 The Working with Vulnerable People (WWVP) scheme requires persons who work with children and vulnerable people to be registered.  However, section 12 gives the Commissioner the power to declare that a person is not required to be registered.  This instrument exempts international visitors visiting Canberra for 2024 Junior Pan Pacific Swimming Championships, to be held at the Australian Institute of Sport, in Canberra, from 21 to 24 August 2024. 
2.60 The explanatory statement for the instrument discusses human rights issues:
Human rights implications 
During the development of this Instrument, due regard was given to its effect in relation to the compatibility with human rights as set out in the Human Rights Act 2004 (HRA).
The Declaration engages the right to liberty and security of person (section 18 of the HRA) in relation to vulnerable people accessing regulated activities regarding their vulnerability.
The Declaration engages this right because the Commissioner for Fair Trading (the Commissioner) will engage in a higher level of risk by exempting international visitors. 
The Declaration does not limit this right because international teams and support personnel are subject to other regulatory obligations, including conditions of entry to Australia and the framework for safeguarding children and young people which applies to all activities organised or authorised by the national governing body for swimming. Exempt individuals are also limited to engaging in a regulated activity for a purpose related to the Championships.
The Commissioner maintains the power to revoke the exemption in relation to any person, where the individual is subsequently assessed as an unacceptable risk of harm to children and vulnerable people. This reduces the risk of potential harm to children and vulnerable people and protects the rights and dignity of vulnerable people by limiting their exposure to people who pose a risk to their safety, welfare and wellbeing.
2.61 [bookmark: _Hlk175478254]The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.62 This comment does not require a response from the Minister.
[bookmark: _Toc175930218][bookmark: _Toc176162875][bookmark: _Toc176175561][bookmark: _Hlk175475773]Human Rights Issues
· [bookmark: _Hlk175475812]Disallowable Instrument DI2024-220 being the Charitable Collections (National Fundraising Principles) Determination 2024 made under section 62A of the Charitable Collections Act 2003 specifies the rules about the conduct of fundraising activities. 
2.63 This instrument, made under section 62A of the Charitable Collections Act 2003, determines rules (Principles) in relation to the conduct of fundraising activities.  The explanatory statement for the instrument discusses human rights issues, focusing on the right to a fair trial, protected by section 21 of the Human Rights Act 2004.  The basis of the limitation is that the instrument expands the existing ability for the director-general to make administrative decisions, by creating a new ground upon which a licence may be amended, suspended or cancelled, being where the director-general is satisfied, on reasonable grounds, that there has been a breach of the Principles:
Human Rights Implications
The disallowable instrument (DI) engages and may limit the right to fair trial.
The preamble to the Human Rights Act 2004 (HRA) notes that few rights are absolute and that they may be subject to reasonable limits in law that can be demonstrably justified in a free and democratic society. Section 28 (2) of the HRA contains the framework that is used to determine the acceptable limitations that may be placed on human rights.
Nature of the right and the limitation (section 28 (a) and (c))
Section 21 (1) of the HRA provides that everyone has the right to have criminal charges, and rights and obligations recognised by law, decided by a competent, independent and impartial court or tribunal after a fair and public hearing.
The right to a fair trial includes the right to a fair hearing and procedural fairness. The DI may limit this right for individuals as it expands the existing ability for the director‑general to make administrative decisions by creating a new ground upon which a licence may be amended, suspended or cancelled. This new ground is where the director-general is satisfied, on reasonable grounds, that a breach of the Principles has occurred. 
Legitimate purpose (section 28 (b))
The legitimate objective of the amendments is to make the charitable sector more efficient, ultimately benefiting the communities and causes for which members of the public make donations. It proposes to do this by implementing the National Fundraising Principles. The Principles also contain rules that are designed to ensure that charitable fundraising is conducted without exploitation, fraud or undue pressure or interference with potential donors. 
Rational connection between the limitation and the purpose (section 28 (d))
There is a rational connection between limiting the right to a fair trial (by creating a new ground to amend, suspend or cancel a licence) and the purpose of implementing the Principles. The connection is that there will be a regulatory lever for the director‑general to take enforcement action if a breach of the Principles occurs, which is necessary to ensure their effectiveness. Expanding the grounds on which the director‑general can take enforcement action will act as an incentive to licence holders to understand and comply with their obligations under the Principles. It will also provide assurance to the community that a breach of the Principles will be taken seriously.   
Proportionality (section 28 (e))
The DI will only have human rights implications for those individuals who hold a licence to conduct collections. This is expected to be a small number of ACT-licence holders, as most charities are legal entities (non-natural persons) to which human rights do not apply. Charities registered with the ACNC cannot be individuals. 
To the extent to which creating a new ground to amend, suspend or cancel a licence limits the right to a fair trial, it is proportionate because of the safeguards which already exist in the CC Act. These safeguards include a requirement to notify the individual that enforcement action is proposed, providing the individual with an opportunity to respond to the allegation, and review rights of decisions in ACAT. This approach strikes the right balance between needing an enforcement mechanism to ensure compliance with the Principles and ensuring they are not being enforced arbitrarily without proper oversight. 
Individuals subject to the requirements of the Principles (i.e. natural persons holding ACT licences) will be made aware of their obligations through public communications materials including information on the Access Canberra website in relation to charitable collections (https://www.accesscanberra.act.gov.au/business-and-work/associations-co-ops-and-charities/charitable-collection-licences). 
2.64 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.65 This comment does not require a response from the Minister.
[bookmark: _Toc175930219][bookmark: _Toc176162876][bookmark: _Toc176175562]Human Rights Issues / Drafting issue
· Disallowable Instrument DI2024-240 being the Road Transport (Road Rules) Advertising Declaration 2024 (No 1) made under section 213SA of the Road Transport (Road Rules) Regulation 2017 provides that it is an offence for a driver to park in a designated place if a sign displaying advertising or electoral matter is attached to the vehicle. 
2.66 This instrument is made for paragraph 213SA(3)(b) of the Road Transport (Road Rules) Regulation 2017.  Section 213SA provides:
[bookmark: _Toc170385209]213SA	Vehicle parked in designated place must not have sign attached
(1)	A driver must not park a vehicle in a designated place if a sign displaying advertising or electoral matter is attached to the vehicle.
Maximum penalty:  20 penalty units.
(2)	Subsection (1) does not apply to a vehicle being used by or for the Territory.
	(3)	The Minister may, for subsection (1), declare—
(a)	a road or public unleased land to be a designated place if satisfied that making the declaration is in the interests of road safety; and
(b)	matter that is or is not advertising.
	(4)	A declaration is—
(a)	for subsection (3) (a)—a notifiable instrument; and
(b)	for subsection (3) (b)—a disallowable instrument.
	(5)	In this section:
advertising—
(a)	means any matter declared to be advertising under subsection (3) (b); but
(b)	does not include—
(i)	any matter declared not to be advertising under subsection (3) (b); or
(ii)	a bumper sticker displayed in or on the vehicle; or
(iii)	advertising indicating that the vehicle is for sale.
designated place means a place declared under subsection (3) (a).
electoral matter—
(a)	means any matter that is intended, or is likely, to affect voting in an ACT, Commonwealth or State election or referendum; and
(b)	includes any matter that contains an express or implied reference to—
(i)	an ACT, Commonwealth or State election or referendum; or
(ii)	any matter on which electors are required to vote in an ACT, Commonwealth or State election or referendum; but
Note	State includes the Northern Territory (see Legislation Act, dict, pt 1).
(c)	does not include electoral matter on a bumper sticker displayed in or on a vehicle.
public unleased land—see the Public Unleased Land Act 2013, section 8.
sign means a board, device, plate or screen.
2.67 This instrument determines that “matter that is or is not advertising”, for paragraph 213SA(3)(b).  Section 4 of the instrument provides:
4	Declaration  
[bookmark: _Hlk175480468]I declare that any matter displayed from a sign attached to a vehicle that is greater in area than 1.5m2 to be advertising for the Road Transport (Road Rules) Regulation 2005, section 213SA(3)(b). 
2.68 The Committee notes that section 4 refers to the Road Transport (Road Rules) Regulation 2005 rather than the Road Transport (Road Rules) Regulation 2017, which is cited in the formal parts of the instrument and the explanatory statement.
2.69 The explanatory statement contains a detailed discussion of human rights issues, focusing on the right to freedom of speech and the right to a fair trial, protected by sections 16 and 21 of the Human Rights Act 2004, respectively.  The latter arises because the instrument involves a strict liability offence:
Human Rights considerations
During the development of this instrument, due regard was given to its compatibility with human rights as set out in the Human Rights Act 2004 (HRA).
Nature of the right and the limitation (s28(a) and(c))
This instrument engages and limits the right to freedom of expression (section 16 of the HRA). 
As outlined in the Explanatory Statement to the Amendment Act, prohibiting vehicles from parking on designated roads, road-related areas, and public unleased land where the vehicle has a sign attached that displays advertising, could be considered to limit a person’s right to freedom of expression by restricting the opportunity to receive and impart information and ideas displayed on parked vehicles. 
The declaration on what is or is not advertising matter details the extent that the rights to freedom of expression are limited.  A sign attached to a vehicle cannot display advertising that is greater in area than 1.5m2. Designated areas are defined by notifiable instrument under section 213SA(3)(a). 
The ability to impart information in this manner is therefore prohibited where the elements of the offence are met. 
This instrument also engages and limits the rights in criminal proceedings (section 22 of the HRA). The offence under section 213SA is a strict liability offence and this instrument forms an element of that offence. Strict liability is applied to determine if the advertisement is greater than 1.5m2. There are no fault elements and therefore the conduct alone is sufficient to determine that this component of the offence has been met. 
Legitimate purpose (s 28(2)(b))
The primary purpose is to support road safety. It aims to reduce driver distraction, a key focus area of the ACT Road Safety Action Plan 2024-25.  
A driver can not only be distracted from activity inside the vehicle, such as from passengers and mobile phones, but also from the road environment. As outlined by NSW[footnoteRef:12], distraction is anything that takes your eyes off the road, your hands off the wheel, or your mind off driving. Distraction takes the driver’s attention away from driving.  [12:  NSW Government. Driving Distractions. Website. <https://www.nsw.gov.au/driving-boating-and-transport/roads-safety-and-rules/warnings-and-hazards/driving-distractions> ] 

A driver that takes their eyes off the road for just two seconds when driving at 60km/hr will travel 33 metres while being distracted. At 100km/hr this increases to 55m.[footnoteRef:13]  These are distances that the vehicle travels while the driver is not focused on the task at hand.    [13:  Government of Western Australia. Road Safety Commission. Distractions – Facts at a glance.  Website <https://www.wa.gov.au/system/files/2021-07/Distance-of-distraction-facts-at-a-glance_1.pdf> ] 

A driver that takes their eyes off the road for longer than two seconds doubles the risk of a crash.  
Rational connection between the limitation and the purpose (s 28(2)(d))
Roadside advertising is a distraction outside the vehicle that can take the drivers’ attention away from the driving task. It is recognised as an example of inattention on the SA website[footnoteRef:14]. Roadside advertising can be a visual distraction as well as cognitive distraction, by affecting the driver’s thoughts.   [14:  Government of South Australia. Department of Infrastructure and Transport. Towards Zero Together. Website. <https://www.dit.sa.gov.au/towardszerotogether/Safer_behaviours/inattention> ] 

One of the factors that may affect whether a sign is distracting is its size.  The sign must be large enough to be a visual distraction to passing drivers. The instrument determines that the parked vehicle cannot have a sign attached that has advertising of 1.5m2 or greater.  
Proportionality (s 28(2)(e))
The instrument defines advertising matter to an extent that is necessary to support the offence under section 213SA of the road rules to reduce driver distraction and improve road safety.  
Alternative measures that are less restrictive are not considered equally effective in achieving these objectives.  Increasing the permitted size of the advertising matter will increase the ability for the roadside advertisement to be distracting to passing drivers. 
A defined area of 1.5m2 is proportionate as it recognises that there is an extensive range of advertising and information on vehicles in the ACT. The defined area will exclude smaller and advertising that may not have the sole purpose of distracting drivers.  
The offence is limited in the road rules to require the vehicle to be parked in a designated area and have a sign attached. A sign is defined as board, device, plate or screen. The offence therefore allows for advertising to be conducted by other means.  For example, by vehicles that advertise without a sign attached to the vehicle, such as wrapped vehicles, or vehicles that do not park in designated areas. 
The instrument also recognises the need for some vehicles to display safety related information. Imparting this type of information in a predominant position on the vehicle can be important for the safety of all road users. Examples include cautionary signs to warn of a driver unloading or a vehicle frequently stopping. 
ACT drivers will be informed of the offence and its application prior to its commencement. Sufficient time will be given to ensure that those business that are affected can adopt appropriate changes to any current roadside advertising practices. 
2.70 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.71 This comment does not require a response from the Minister.
[bookmark: _Toc175930220][bookmark: _Toc176162877][bookmark: _Toc176175563]Minor drafting issue—Is this a disallowable instrument?
· Disallowable Instrument DI2024-244 being the Gambling and Racing Control (Governing Board) Appointment 2024 (No 3) made under section 11 of the Gambling and Racing Control Act 1999 and section 78 of the Financial Management Act 1996 revokes DI2021-242 and appoints a specified person as Deputy Chair of the Board for a period of three years. 
2.72 This instrument, made under section 11 of the Gambling and Racing Control Act 1999 and section 78 of the Financial Management Act 1996, appoints a specified person as Deputy Chair of the Gambling and Racing Control Governing Board.  Section 78 of the Financial Management Act is relevant because the Gambling and Racing Control Act does not include an express power to appoint a Deputy Chair.
2.73 The appointment is made by disallowable instrument, bringing it within the Committee’s scrutiny role.
2.74 [bookmark: _Hlk74142203]The Committee notes that section 227 of the Legislation Act 2001 deals generally with the making of appointments to statutory positions by Ministers.  It provides:
227	Application—div 19.3.3
(1) This division applies if a Minister has the power under an Act to appoint a person to a statutory position.
(2) However, this division does not apply to an appointment of—
(a) a public servant to a statutory position (whether or not the Act under which the appointment is made requires that the appointee be a public servant); or
(b) a person to, or to act in, a statutory position for not longer than 6 months, unless the appointment is of the person to, or to act in, the position for a 2nd or subsequent consecutive period; or
(c) a person to a statutory position if the only function of the position is to advise the Minister.
2.75 [bookmark: _Hlk93851779]In the light of paragraph 227(2)(a) of the Legislation Act, the Committee has consistently maintained that instruments of appointment should clearly state that the appointee is not a public servant, in order to make clear that, in fact, the appointment should be made by way of disallowable instrument. In its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps,[footnoteRef:15] the Committee stated: [15:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf.] 

Under paragraph 227(2)(a) of the Legislation Act 2001, an instrument of appointment is not disallowable if it appoints a public servant. As a result, it assists the Committee (and the Legislative Assembly), if the explanatory statement for an instrument of appointment contains a statement to the effect that “the person appointed is not a public servant”.
2.76 The Committee notes that the explanatory statement for the instrument mentioned above contains no such statement.
2.77 The Committee notes that the explanatory statement for the instrument makes it clear that, in fact, the instrument re-appoints the specified person. That being so, it might be reasonably be assumed that the specified person is, still, not a public servant. However, the Committee considers that it is always preferable that this issue be addressed, explicitly, in the explanatory statement for an instrument of appointment.
2.78 [bookmark: _Hlk15381749]The Committee seeks the Minister’s confirmation that the person appointed by the instrument mentioned above is not a public servant.
2.79 The Committee draws the attention of the Legislative Assembly to this subordinate law, under principle (10)(d) of the Committee’s resolution of appointment, on the basis that the explanatory statement for the instrument does not meet the technical or stylistic standards expected by the Committee.
	This comment requires a response from the Minister. The Committee would be grateful if the Minister could respond before the Legislative Assembly’s capacity to move to disallow the subordinate law expires.


[bookmark: _Hlk175485077][bookmark: _Toc175930221][bookmark: _Toc176162878][bookmark: _Toc176175564]Human Rights Issues
· Disallowable Instrument DI2024-245 being the Public Place Names (Whitlam) Determination 2024 (No 2) made under section 3 of the Public Place Names Act 1989 determines the name of public places in the Division of Whitlam. 
2.80 This instrument is made under section 3 of the Place Names Act 1989, naming public places in the Division of Whitlam.  The Committee notes that, similar to explanatory statements for similar instruments, the explanatory statement for the instrument discusses potential human rights implications for the instrument.  The particular human right identified is the right to privacy and reputation, set out in section 12 of the Human Rights Act 2004: 
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
Conceivably, the naming of a place has the potential to infringe the right to privacy and reputation of a person after whom a place is named. In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. Additionally, in relation to places named after people, only the names of deceased persons are determined.
2.81 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.82 This comment does not require a response from the Minister.
[bookmark: _Toc176175565][bookmark: _Hlk135239681][bookmark: _Hlk175494039]Subordinate Laws—Comment
2.83 The Committee has examined the following subordinate laws and offers these comments on them:
[bookmark: _Hlk175485264][bookmark: _Hlk148269157][bookmark: _Hlk150700005][bookmark: _Hlk145849522][bookmark: _Hlk142829910]Human Rights Issues
· Subordinate Law SL2024-7 being the Victims of Crime (Financial Assistance) Amendment Regulation 2024 (No 1) made under the Victims of Crime (Financial Assistance) Act 2016 amends the Victims of Crime (Financial Assistance) Regulation 2016 to bring the payment amounts for victims of crime in line with the All Groups CPI (Canberra) for March 2023-March 2024. 
[bookmark: _Toc160699158][bookmark: _Toc161141753][bookmark: _Toc175930223][bookmark: _Toc176162880][bookmark: _Toc176175566]Report under section 38 of the Human Rights Act 2004 (HRA)
2.84 This subordinate law, made under the Victims of Crime (Financial Assistance) Act 2016, amends the Victims of Crime (Financial Assistance) Regulation 2016, to increase bring the payment amounts for victims of crime, in line with the All Groups CPI (Canberra) for March 2023-March 2024.
2.85 The Committee notes that the explanatory statement for the subordinate law contains no discussion of possible human rights issues raised by the subordinate law, to assist the Committee in its (expanded) role under section 38 of the Human Rights Act 2004.
2.86 The Committee draws the attention of the Legislative Assembly to this subordinate law, under principle (10)(d) of the Committee’s resolution of appointment, on the basis that the explanatory statement for the instrument does not meet the technical or stylistic standards expected by the Committee.
	This comment requires a response from the Minister. The Committee would be grateful if the Minister could respond before the Legislative Assembly’s capacity to move to disallow the subordinate law expires.


[bookmark: _Hlk175485820]Human Rights Issues / Strict liability offences
· [bookmark: _Hlk175486054]Subordinate Law SL2024-8 being the Work Health and Safety Amendment Regulation 2024 (No 1) made under section 276 of the Work Health and Safety Act 2011 makes amendments to the Work Health and Safety Regulation 2011 to give effect to the national prohibition on the manufacturing, processing, installing or supply of engineered stone benchtops, panels or slabs. 
[bookmark: _Toc175930224][bookmark: _Toc176162881][bookmark: _Toc176175567][bookmark: _Hlk175487482]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to life (section 9 HRA)
Rights in criminal proceedings (section 22 HRA)
Right to work (section 27B HRA)
2.87 This subordinate law is made under section 276 of the Work Health and Safety Act 2011.  It makes amendments to the Work Health and Safety Regulation 2011, to give effect to the national prohibition on the manufacturing, processing, installing or supply of engineered stone benchtops, panels or slabs.  
2.88 The explanatory statement for the subordinate law contains a detailed discussion of human rights issues, by reference to the right to life, the rights in criminal proceedings and the right to work, protected by sections 9, 22 and 27B of the Human Rights Act 2004, respectively.  The explanatory statement indicates that the right to life and the right to work are promoted.  The rights in criminal proceedings are limited because of the use of strict liability offences.
2.89 The explanatory statement states:
Rights Promoted – right to life – right to work
The amendment regulation engages and promotes the right to life (section 9) and the right to work (section 27B). The rights to life, liberty and security impose duties on the ACT Government to protect life and take reasonable measures to prevent injury in workplaces, while the right to work guarantees just and favourable conditions of work, including safe and healthy working conditions.
Through the Amendment Regulation, the ACT Government is taking positive steps to ensure our legislative and regulatory frameworks prevent injury and ensure healthy working conditions by prohibiting the use, supply and manufacture of engineered stone as continuing work with these products is considered an unacceptable safety risk for workers.
The new offences provide a deterrent to poor work safety practices and encourage PCBUs [Persons conducting a business or undertaking] to dedicate resources and attention to workplace safety.
Rights Limited – rights in criminal proceedings – strict liability and the presumption of innocence
Nature of the right and the limitation (s28(a) and (c))
Everyone charged with a criminal offence has the right to be presumed innocent until proven guilty according to law. Although through the amendment regulation the ACT Government is taking positive steps to protect the health and safety or workers and prevent workplace injuries, the Amendment Regulation potentially engages and limits the right to the presumption of innocence through the application of strict liability provisions as per section 12A of the Work Health and Safety Act 2011 (WHS Act) which apply to elements of the offence provisions in Chapter 7A Crystalline silica of the WHS Regulation at clauses 31, 32 of the regulation, specifically sections 418F, 418I and 418J.
Strict liability provisions generally engage and limit the right to be presumed innocent as they remove the need for prosecution to prove an accused person’s fault (i.e. the mental element of intent or recklessness) in relation to an offence generally or for particular elements of an offence. As a result, this reverses the onus in criminal proceedings and requires an accused to prove a defence for those elements to which strict liability applies, such as a mistake of fact under the Criminal Code 2002.
Legitimate purpose (s28(b))
The legitimate purpose of the strict liability provision(s) is to support enforcement of the measures in the Amendment Regulation prohibiting engineered stone benchtops, panels and slabs which aim to protect the health and safety of workers. The penalty that may be imposed on commission of the offence will act as a deterrent against PCBUs providing unsafe workplaces and work cultures. The WHS Act imposes health and safety duties on all PCBUs in the Territory, as well as duties to their officers and workers. All PCBUs are required to be aware of their health and safety duties under the WHS Act and it is reasonable for the law to assume this is the case in the context of a workplace exposure to respirable crystalline silica.
Rational connection between the limitation and the purpose (s28(d))
The offence elements applying strict liability have been considered during the development of the Amendment Regulation. The strict liability offences arise in a regulatory context where, for reasons such as public safety, the public interest in ensuring that regulatory schemes are observed, requires the sanction of criminal penalties. The rationale for its use in the Amendment Regulation is that people who owe work safety duties such as PCBUs, persons in control of aspects of work and designers and manufacturers of work structures and products, as opposed to members of the general public, can be expected to be aware of their duties and obligations to workers and the wider public. In particular, where an accused can reasonably be expected, because of their professional involvement, to know the requirements of the law, the mental (or fault) element can justifiably be excluded. Accordingly, strict liability offences are applied so that every relevant person complies with their obligations at all times and acts appropriately to secure the health and safety of workers and others at the workplace.
Proportionality (s28 (e))
Given the serious health implications exposure to silica dust generated from crystalline silica materials may have on workers, and in particular engineered stone materials, the application of strict liability is necessary and proportionate to ensure a culture of safe work practices. It is not considered that there are any less restrictive means reasonably available to achieve the purpose of addressing the risks that arise from cutting engineered stone, and encouraging proactive work health and safety compliance is far more difficult to achieve without the use of strict liability offences. Strict liability clearly identifies the essential elements forming part of the regulatory framework that encourage PCBUs to maintain a workplace that is free from harm or injury.
The application of strict liability is reasonable to protect the health and safety of workers. Strict liability is only applied to particular elements of the engineered stone prohibition offence under clause 31 of the Amendment Regulation. It ensures those who hold responsibility for a health or safety duty uphold that responsibility and cannot escape liability by claiming ignorance of the duty or ignorance of the effect of their conduct. The defence of mistake of fact as provided by the Criminal Code 2002 remains available to any accused for any strict liability provisions. The requirement to which the offences apply are not burdensome or out of alignment with the WHS framework; they relate to ensuring the safety of workers as well as the broader ACT community.
The application of strict liability and the penalties imposed are in line with those applied to asbestos duties under the WHS Regulation. The penalty amount applied is also consistent with penalties applied for breach of duty relating to asbestos under Chapter 8 of the WHS regulation. The strict liability offence applied in the silica chapter of the regulation acts as an incentive for duty holders and officers to observe their duties under the regulation.
The amendment regulation places the least restrictive limitation on the right to presumption of innocence, as it does not apply strict liability to information that is known by an accused, and that may be revealed to prove or disprove the defence.
2.90 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.91 This comment does not require a response from the Minister.
[bookmark: _Hlk175487693][bookmark: _Toc175930225][bookmark: _Toc176162882][bookmark: _Toc176175568]No Human Rights Issues
· Subordinate Law SL2024-9 being the Court Procedures Amendment Rules 2024 (No 1) made under section 7 of the Court Procedures Act 2004 makes amendments to the as made by the rule making committee under section 7 of the Act and set out in the Court Procedures Amendment Rules 2024 (No 1).
Report under section 38 of the Human Rights Act 2004 (HRA
2.92 This subordinate law amends the Court Procedures Rules 2006.  According to the explanatory statement, the amendments include:
· Solicitors notifying the Court when they act, or cease to act, for accused persons in criminal proceedings. 
· The Amendment Rules apply the current process in the Supreme Court, whereby a solicitor acting for an accused person must provide notification to the Court that they are instructed to act, to the Magistrates Court. This change is implemented by the introduction of a new Division 4.1.1A, the omission of Division 4.3.2 and amendment to rule 4802. The new practice and procedure commences on 1 July 2024.
· The filing and entry of orders in civil proceedings. 
· The Amendment Rules abolish the practice of parties needing to file orders in the Court after they are made, and provide that orders become final orders 14 days after entry into the Court’s case management system subject to the Court or the parties taking steps to set them aside within that timeframe. This change is implemented by amendments to rules 1605A, 1606, 1611 and 1613. The new practice and procedure commences on 1 October 2024.
2.93 The Committee note that the explanatory statement states:
The Amendment Rules are procedural and administrative in nature. The Human Rights Act 2004 establishes a right to a fair trial (s 21) and rights in criminal proceedings (s 22). Neither of these rights, nor any other human right established by the Human Rights Act 2004, is engaged or impacted by the Amendment Rules. 
2.94 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
2.95 This comment does not require a response from the Minister.
[bookmark: _Toc175930226][bookmark: _Toc176162883][bookmark: _Toc176175569][bookmark: _Hlk175487652]Human Rights Issues
· Subordinate Law SL2024-10 being the Road Transport (Offences) Amendment Regulation 2024 (No 1) made under sections 23 and 233 of the Road Transport (General) Act 1999 amends the Road Transport (Offences Regulation 2005 to increase infringement notice penalty amounts for most offences, and to correct errors in the existing regulation. 
[bookmark: _Toc175930227][bookmark: _Toc176162884][bookmark: _Toc176175570]Report under section 38 of the Human Rights Act 2004 (HRA)
2.96 This subordinate law amends the Road Transport (Offences) Regulation 2005, to increase infringement notice penalty amounts for most offences under the road transport legislation and to correct errors in the existing regulation.
2.97 In relation to the increased penalty amounts, the explanatory statement states:
Schedule 1 of the Road Transport (Offences) Regulation 2005 (the offences regulation) lists the offences contained in each Act and Regulation that form part of the road transport legislation.  If an offence may be dealt with by infringement notice, the schedule prescribes the infringement notice penalty amount that is payable.  Most road transport infringement notice penalties other than those relating to parking offences and offences against the Heavy Vehicle National Law (ACT) (HVNL) include a component, not identified separately, accounting for the Victim Services Levy (VSL) applicable to the offence.  The VSL is currently set at $60.
Most infringement notice penalties, excluding the amount of the VSL, are being increased by the estimated 2023-24 Wage Price Index (WPI) of 4.0% as stated in Budget Memo 2024-14.
The reason for indexation of infringement penalty amounts is to maintain the value of those penalties in real terms in order to preserve their deterrent effect.  Any variation to that indexation is outlined below.
Government policy is that, in general, the infringement notice penalty for an offence should not exceed 20% of the maximum fine that may be imposed by a court for that offence (the 20% limit).  The 20% limit is based on the existing penalty unit amount of $160 for an offence committed by an individual.
Where an existing infringement notice penalty is not approaching the 20% limit the indexation has been undertaken by deducting $60 from the existing infringement penalty amount, indexing that amount by 4.0% and then adding $60.
Where an existing infringement notice penalty amount is near the 20% limit the indexation has been undertaken by deducting $60 from the existing infringement penalty amount, indexing that amount by 4.0%, applying the 20% limit and then adding the VSL amount of $60.
Where the existing infringement notice penalty, minus the VSL amount, for an offence is already at or above the 20% limit, the infringement notice penalty has not been increased.
For offences to which the VSL does not apply the infringement penalty amounts are indexed as above except for the VSL amounts.
All infringement notice penalty amounts are rounded down to the nearest dollar.
For offences against the Heavy Vehicle National Law (HVNL), maximum court-imposed penalties and infringement penalty amounts are indexed by provisions of the HVNL and the Heavy Vehicle (General) National Regulation (NSW) and published on the National Heavy Vehicles Regulator’s (NHVR’s) website.  This amendment regulation does not adjust those amounts and the offences regulation directs readers to the NHVR’s website.
[bookmark: _Hlk49865347]The child rate infringement notice penalty amounts of $75 for public passenger ticketing and conduct offences under the Road Transport (Public Passenger Services) Regulation 2002 have not been increased. This amount continues to represent an appropriate deterrence for these offences.
The infringement penalty amount relating to section 236 (4A) of the Road Transport (Road Rules) Regulation 2017 about pedestrians engaging in commercial activities, such as window washing, at designated intersections has not been increased. This amount continues to represent an appropriate deterrence for these offences.
The number of penalty units has been amended from 100 to 200 for items 7 and 8 in Part 1.2D to correctly align with the penalty for offences against sections 379 (1) and 381 in the Motor Accident Injuries Act 2019. 
2.98 The explanatory statement goes on to discuss human rights issues:
Human rights implications
During the development of this Regulation, due regard was given to its compatibility with human rights as set out in the Human Rights Act 2004 (HRA).
The offences regulation does not, of itself, impose restrictions or limitations on a person’s human rights.  The proposed amendments to the offences regulation increase most infringement notice penalty amounts under the road transport legislation to maintain the value of those penalties in real terms and preserve their deterrence effect.  The amendments do not change the infringement notice arrangements under the road transport legislation that offers people a choice of accepting a lesser penalty without admitting the offence or remaining liable for prosecution and diverts people away from the criminal justice system.
As such the amendments are not considered to be limiting any human rights.
2.99 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
2.100 This comment does not require a response from the Minister.
[bookmark: _Toc175930228][bookmark: _Toc176162885][bookmark: _Toc176175571]Human Rights Issues
· [bookmark: _Hlk175489314]Subordinate Law SL2024-11 being the Road Safety Legislation Amendment Regulation 2024 (No 1) made under the Road Transport (Driver Licensing Act 1999, Road Transport (General Act 1999, Road Transport (Safety and Traffic Management) Act 1999 and the Road Transport (Vehicle Registration) Act 1999 to improve road safety and provide for traffic management in the ACT. 
[bookmark: _Toc175930229][bookmark: _Toc176162886][bookmark: _Toc176175572]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to life (section 9 HRA)
Right to a fair trial (section 21 HRA)
Rights in criminal proceedings (section 22 HRA)
2.101 This subordinate law amends various pieces of road transport legislation, with the general aim of improving road safety and providing for traffic management in the ACT, with a focus on addressing the role of dangerous driving and excessive speed in road traffic accidents.
2.102 The explanatory statement for the subordinate law discusses human rights issues. Focusing on the right to life (which is promoted), the right to a fair trial and rights in criminal proceedings, protected by sections 9, 21 and 22	 of the Human Rights Act 2004, respectively:
CONSISTENCY WITH HUMAN RIGHTS
During the development of this Regulation due regard was given to its compatibility with human rights as set out in the Human Rights Act 2004 (HRA).
The limitations on human rights in the Bill are proportionate and justified in the circumstances because they are the least restrictive means available to achieve road safety as it relates to dangerous driving.
Rights engaged
There are no human rights engaged with the amendment to electric vehicle signage.
[bookmark: _Hlk162337700]There are no human rights engaged with the administrative amendment to the process for cancelling UVPs.
There are no human rights engaged with the administrative amendment to delegations for National Heavy Vehicle Regulator officers.
The Regulation as it relates to speeds 45km/hr in excess of the posted speed limit, could be seen to engage with, and promote, the right to life.
The Regulation as it relates to speeds 45km/hr in excess of the posted speed limit, could be seen to engage with, and place limitations on, the right to a fair trial under section 21 and rights in criminal proceedings under section 22 (1) of the HRA.
Rights Promoted
The rights promoted by the Bill include:
         Section 9 – Right to life
Right to life
Section 9 of the HRA provides that everyone has the right to life and to not have their life taken. The right to life includes a duty on government to take appropriate steps to protect the right to life.
The Government has a responsibility to maintain a robust regulatory framework which supports safe people and safe behaviours on ACT roads to protect the lives of road users. This includes pedestrians, motorcycle riders, cyclists and other vulnerable road users. The Bill promotes this right to life by improving the legal framework for dangerous driving offences, namely excessive speeding. The Bill ensures that penalties for excessive speeding in the ACT are commensurate with the road safety risk associated with this unsafe behaviour, act as a strong deterrent to dangerous driving, encourage safer decisions by drivers, and support behavioural change for offenders.
Rights Limited
The rights limited by the Bill include:
· Section 21 – Right to a fair trial
· Section 22 – Rights in criminal proceedings
Nature of the right and the limitation (s28(a) and (c))
Right to a fair trial and Right to criminal proceedings
The amendments in the Bill further incorporate excessive speeding offences into the immediate suspension notice (ISN) framework. ISNs are issued where the RTA identifies, through images captured by a road safety camera, that a person has committed an immediate suspension offence and can lead to a person having their licence suspended for a set period without a court order.
ISNs limit the right to fair trial and rights in criminal proceedings as they are issued based on speed in excess of 45km/hr above the posted speed limit being captured by road safety cameras, and the driver accepts the penalty without a criminal charge being determined by a court. Therefore, the right to be presumed innocent until proven guilty is limited. As the offence is captured by road safety camera, the identity of the driver may not be ascertained and the ISN is issued to the registered operator of the vehicle. Where the registered operator of the vehicle was not the driver for the purposes of the offence, a declaration can be made to transfer liability to the offender.
Legitimate purpose (s28(b))
The purpose of the Regulation is to support public safety by addressing dangerous driving in the form of excessive speeding and its impact on road trauma. 
High range speeding continues to be prevalent on ACT roads. From 2017-18 to 2021-22 a total of 455 drivers were charged with speeding in excess of 45km/hr by ACT Policing (an average of 91 per year). In 2021-22, 318 drivers were issued a traffic infringement notice for speeding in excess of 45km/hr by Access Canberra.
[bookmark: _ftnref5]Speeding is also overrepresented in repeat road transport law offenders. People who have committed two or more high-range speeding offences (more than 30km/hr above the speed limit) are more likely to have committed other driving offences and to have a criminal history.[footnoteRef:16]  [16:  Watson, B., Watson, A., Siskind, V., Fleiter, J., & Soole, D. (2015). Profiling high-range speeding offenders: Investigating criminal history, personal characteristics, traffic offences, and crash history. Accident Analysis & Prevention, 74, 87-96.
] 

There are significant public interest benefits that arise from ensuring that roads are safe for all road users. Appropriate enforcement actions against a person’s driver licence are essential to ensuring that drivers who pose a risk are removed from ACT roads to minimise community harm.
Rational connection between the limitation and the purpose (s28(d))
Introducing ISNs for excessive speeding captured by road safety cameras acts as a tool to limit the capacity for a person to engage in further risky behaviour and endanger other road users by removing their right to drive on ACT roads. This supports the legitimate purpose of minimising risk to the community by ensuring that drivers who pose a risk are removed from ACT roads as soon as practicable.
Licence suspensions are designed to encourage safe and responsible driving. The stronger penalties that apply support the seriousness of the consequences of these behaviours.
Strengthening sanctions for high range speeding will protect all road users from the dangers posed by this behaviour, support a robust regulatory framework with penalties that are commensurate with the associated road safety risks, support behavioural change, and assist in educating offenders of the serious nature of the conduct.
Proportionality (s28 (e))
It is not considered that there are any less restrictive means reasonably available to achieve the purpose of this Regulation. A 90 day suspension notice is applied when offenders are caught by police at speeds in excess of 45km/hr over the speed limit. It is reasonable then that the same sanction (a 90 day ISN) also be applied to offenders caught committing such an offence by a fixed or mobile speed camera.
The suspension notice for offences captured through speed cameras will not be immediate, coming into effect only 28 days after the RTA issue the notice. This is to align with the payment, declaration of other driver, dispute, and withdrawal processes currently available to traffic infringements issued by the RTA. Offenders who successfully have the speeding infringement transferred to another driver, disputed, or withdrawn will not receive the corresponding suspension notice.
Where an ISN is applied, a person may then apply to the Courts for a stay of the suspension notice (refer section 61F of the RT (General) Act, noting that the court must not make an order staying the notice unless satisfied that exceptional circumstances justify doing so (refer to section 61F of the RT (General) Act).
Additional safeguards are provided under section 61B of the RT (General) Act, including that a notice ceases to have effect if stayed, or where the relevant proceedings are withdrawn, discontinued or otherwise finalised and, in any case, once 90 days have elapsed. However, where a police officer issues an immediate licence suspension, the existing regulatory framework allows for a person to seek a stay of the notice through the Courts. This framework promotes the right to a fair trial by allowing a person to seek a stay of the ISN.
Furthermore, an immediate suspension of a person’s licence is considered reasonable and justified to achieve its legitimate purpose, given the significant risk to public safety associated with the relevant offences. Any lesser penalty would not sufficiently address the need for preventing further unsafe driving, providing a greater deterrence to prevent harms arising from offender behaviour and supporting behavioural change.
2.103 [bookmark: _Hlk175490655]The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
2.104 This comment does not require a response from the Minister.
[bookmark: _Toc175930230][bookmark: _Toc176162887][bookmark: _Toc176175573]Human Rights Issues
· Subordinate Law SL2024-15 being the Crimes (Sentencing) Amendment Regulation 2024 (No 1) made under the Crimes (Sentencing) Act 2005 to promote respect for the law and the maintenance of a just and safe society and provide a range of sentencing options. 
Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA)
2.105 This subordinate law extends the operation of the “Oversight Committee” as a “criminal justice entity”, to allow it to continue its work on the review titled “Sexual Assault (Police) Review”.  The  designation as a criminal justice entity was scheduled to conclude on 30 June 2024.  This subordinate law extends the designation to 31 August 2024.
2.106 As the role of the Committee (and its role as a criminal justice entity) involves the sharing of information about offences, and/or alleged offences, from a police file, the subordinate law engages the right to privacy and reputation, protected by section 12 of the Human Rights Act 2004.  This is discussed in the explanatory statement for the subordinate law:
Impact on Human Rights
Section 12 of the Human Rights Act 2004 provides that “everyone has a right not to have his or her privacy… interfered with unlawfully or arbitrarily”. The disclosure of personal information engages and limits the right to privacy contained in section 12 of the Human Rights Act 2004, which states that “everyone has the right not to have his or her privacy… interfered with unlawfully or arbitrarily”.
However, the right to privacy is a qualified right and section 28 of the Human Rights Act 2004 provides legislative recognition that human rights may be limited in certain circumstances. Limitations on the right to privacy can be applied where it can be shown that it is necessary in a free and democratic society to do so and if there is a legal basis for such interference.
On balance and considering the factors outlined in section 28, the limitation on the right to privacy is justified in this instance. Allowing the Oversight Committee, the Coordinator-General for Family Safety, the Coordinator-General for the Prevention of Sexual Violence and ACAT to share information with other criminal justice entities in certain circumstances is appropriate and will support the purposes of the Crimes (Sentencing) Act 2005.
The purpose is to provide authority for criminal justice entities to exchange information to the extent of their responsibilities and allow for improved information sharing with other agencies in the criminal justice system, which is important and necessary. The limitation on the right to privacy related to the disclosure of personal information between criminal justice entities is justified and reasonable for this purpose.
Limitations on rights need to be lawful and not arbitrary. Arbitrary refers to a decision or action which is not based on reasonable and relevant identifiable criterion. A law that permits an interference with privacy must be sufficiently precise and confined so as not to give too much discretion to authorities. The Crimes (Sentencing) Regulation 2006 designated specific, identified organisations which have a role attached to the function of the criminal justice system as criminal justice entities under section 36 of the Crimes (Sentencing) Act 2005. 
The engagement of the right is limited as the information sharing provisions are restricted and controlled. Prescribing the entities that can receive information ensures that the disclosure does not happen unlawfully or arbitrarily. This is the least restrictive means of supporting the purposes of the Act and the efficient and effective operation of information sharing between criminal justice entities. Under the amendment, the prescription of the Sexual Assault (Police) Review Oversight Committee is intended to conclude on 31 August 2024, reflecting the time limited nature of the Committee’s role. Further, the prescription by regulation is a safeguard as regulations are subject to examination by the Legislative Assembly.
2.107 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
2.108 [bookmark: _Hlk175490686]This comment does not require a response from the Minister.
[bookmark: _Toc175930231][bookmark: _Toc176162888][bookmark: _Toc176175574]No discussion of Human Rights Issues
· [bookmark: _Hlk175492195]Subordinate Law SL2024-16 being the Building and Construction Industry Training Levy Amendment Regulation 2024 (No 1) made under section 37 of the Building and Construction Industry Training Levy Act 1999 amends the Building and Construction Industry Training Levy Regulation 2001. 
[bookmark: _Toc175930232][bookmark: _Toc176162889][bookmark: _Toc176175575][bookmark: _Hlk175492769]Report under section 38 of the Human Rights Act 2004 (HRA)
2.109 This subordinate law makes minor amendments to the Building and Construction Industry Training Levy Regulation 2001. 
2.110 The Committee notes that the explanatory statement for the subordinate law contains no discussion of possible human rights issues raised by the subordinate law, to assist the Committee in its (expanded) role under section 38 of the Human Rights Act 2004.
2.111 The Committee draws the attention of the Legislative Assembly to this subordinate law, under principle (10)(d) of the Committee’s resolution of appointment, on the basis that the explanatory statement for the instrument does not meet the technical or stylistic standards expected by the Committee.
	This comment requires a response from the Minister. The Committee would be grateful if the Minister could respond before the Legislative Assembly’s capacity to move to disallow the subordinate law expires.



· [bookmark: _Hlk175492852]Subordinate Law SL2024-17 being the Environment Protection Amendment Regulation 2024 (No 1), including a regulatory impact statement made under the Environment Protection Act 1997 amends the Environment Protection Regulation 2005 to introduce appropriate noise standards for entertainment noise emitted in the Canberra City Entertainment Precinct. 
[bookmark: _Toc175930233][bookmark: _Toc176162890][bookmark: _Toc176175576]Report under section 38 of the Human Rights Act 2004 (HRA)
[bookmark: _Hlk175488968]Right to privacy and reputation (section 12 HRA)
2.112 This subordinate law amends the Environment Protection Regulation 2005, to introduce “appropriate noise standards for entertainment noise emitted in the [Canberra Entertainment Precinct] CCEP”.  The explanatory statement for the subordinate law states: 
The Amendment Regulation introduces noise zones and associated noise standards for both the CCEP core (zone B3) and CCEP frame (zone B4). 
The new noise standards for the CCEP core and frame establish specific noise settings for entertainment noise emitted from a place other than a dwelling.  Amendment Regulation clause 9 refers the definition of dwellings to the Planning (General) Regulation 2023, section 6.
2.113 The explanatory statement goes on to discuss human rights issues, focusing on the right to privacy and reputation, protected by section 12 of the Human Rights Act 2004:
Rights limited
Section 12 - Privacy and reputation
1. Nature of the right and the limitation (s28(a) and (c))
The right to privacy and reputation under section 12 of the Human Rights Act 2004 (HR Act) states that everyone has the right not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily, and not to have his or her reputation unlawfully attacked. 
The right encompasses the idea that individuals should have a separate area of autonomous development, interaction and liberty, free from excessive government intervention and unsolicited intrusion by other individuals. Included in the protections under section 12 is the protection of the family home and/or place of residence from trespass, harassment, nuisance, searches or surveillance.
The Amendment Regulation provides noise standards for two new noise zones in the city centre. The new zones are:
· the CCEP core (zone B3); and
· the CCEP frame (zone B4).
The new noise zones for the CCEP introduce more permissive noise standards for entertainment noise. The RIS considers the impacts of more permissive standards on residents living in existing buildings within, or on the boundary, of the CCEP frame. The RIS notes that more permissive noise standards may have privacy and amenity impacts for these residents. The amendments could impact on a person’s ability to enjoy their home by increasing the threshold of permissible noise in the city centre. The amendments could also impact the internal comfort level and amenity of their premises as residents choose to keep windows or balcony doors closed in response to the external noise environment. 
2. Legitimate purpose (s28(b))
The right to privacy and reputation protects against arbitrary and unlawful interference with privacy, family, home or correspondence and this right may be subject to reasonable and justifiable limits. 
The purpose of the amendment is to support the implementation of a vibrant entertainment precinct in the city which prioritises and supports existing and future nightlife character and activities, including live music. Entertainment precincts give greater certainty to a broad range of people and stakeholders in the community, including patrons, businesses owners and employees, residents, and building owners. Updating noise standards will invigorate nightlife now and into the future and will support the ACT Government’s objectives outlined in the City Plan. 
3. Rational connection between the limitation and the purpose (s28(d))
The creation of an entertainment precinct in the city centre (as implemented through the planning reforms) brings with it a reasonable expectation that entertainment noise will be associated with this area. It is also reasonable to expect that in order to develop this area as an entertainment precinct, noise settings need to be established a level that protects existing live music and entertainment businesses and venues and nurtures the establishment of new ones. This is particularly important as densification increases and the likelihood of residential uses increases in the CCEP and the surrounding areas. Maintaining the status quo for noise settings would not support these aims and objectives for Canberra’s night-time economy and the CCEP.
4. Proportionality (s28(e))
The Amendment Regulation will ensure that permissible noise levels reflect the reasonable expectations of a city with a vibrant nightlife, striking a balance between enjoyment of the night-time economy with enjoyment of a place of residence. The impact on the right to privacy and reputation is expected to be minimal and any limitations are proportionate. 
As set out above, consultation with the community indicated that the majority of stakeholders were supportive of the changes, including 73 per cent of residents. 
The extent to which existing residents are impacted by the changes in the noise standards for this area is dependent on a number of issues including an individual’s sensitivity and tolerance to noise, the siting of their residence in relation to the source of entertainment noise, their attitude to and expectations regarding noise emissions that are associated with central city living and the degree to which the building which they inhabit is attenuated to external noise levels. 
While only 32 per cent of owner occupiers were supportive of the changes, there would be no appreciable changes to the noise environment impacting residents, including owner occupiers, living in or on the boundary of the CCEP. 
The new noise thresholds reflect findings from recordings taken outside popular venues in March and June 2023, which indicated that the current noise levels are well above current standards. Data collected about the number of amplified noise complaints for the CCEP are lower than surrounding areas. For example, between 1 July 2019 and 28 April 2024, there were 145 noise complaints made in relation to noise generated in the CCEP, as compared to 729 noise complaints for Braddon over the same period. 
Furthermore, there are avenues for noise complaints and a free Conflict Resolution Service available on the Access Canberra Noise Portal. Additionally, a new specialist position within the Environment Protection Authority (EPA) will work proactively with businesses and key stakeholders to support implementation of the new noise standards, with the aim of resolving issues and complaints before they occur These mechanisms are important safeguards against any limitations on an individual’s right to enjoyment of their home without undue nuisance due to noise pollution. 
2.114 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
2.115 This comment does not require a response from the Minister.
[bookmark: _Toc176175577]Regulatory Impact Statements—Comment
2.116 The Committee has examined a regulatory impact statement for the following subordinate law and offers these comments on it:
· Subordinate Law SL2024-17 being the Environment Protection Amendment Regulation 2024 (No 1), including a regulatory impact statement made under the Environment Protection Act 1997 amends the Environment Protection Regulation 2005 to introduce appropriate noise standards for entertainment noise emitted in the Canberra City Entertainment Precinct. 
2.117 This subordinate law is accompanied by a regulatory impact statement.
2.118 Section 35 of the Legislation Act 2001 sets out the requirements for regulatory impact statements:
35	Content of regulatory impact statements
A regulatory impact statement for a proposed subordinate law or disallowable instrument (the proposed law) must include the following information about the proposed law in clear and precise language:
(a)	the authorising law;
(b)	a brief statement of the policy objectives of the proposed law and the reasons  for them;
(c)	a brief statement of the way the policy objectives will be achieved by the proposed law and why this way of achieving them is reasonable and appropriate;
(d)	a brief explanation of how the proposed law is consistent with the policy objectives of the authorising law;
(e)	if the proposed law is inconsistent with the policy objectives of another territory law—
			(i)	a brief explanation of the relationship with the other law; and
			(ii)	a brief explanation for the inconsistency;
(f)	if appropriate, a brief statement of any reasonable alternative way of achieving the policy objectives (including the option of not making a subordinate law or disallowable instrument) and why the alternative was rejected;
(g)	a brief assessment of the benefits and costs of implementing the proposed law that—
(i)	if practicable and appropriate, quantifies the benefits and costs; and
(ii)	includes a comparison of the benefits and costs with the benefits and costs of any reasonable alternative way of achieving the policy objectives stated under paragraph (f);
(h)	a brief assessment of the consistency of the proposed law with the scrutiny committee principles and, if it is inconsistent with the principles, the reasons for the inconsistency.  [emphasis added]
2.119 The Committee notes that, in the document provided in connection with this subordinate law, there is no discussion of the requirements of paragraph 35(h).
2.120 [bookmark: _Hlk125295951][bookmark: _Hlk125294511]The Committee draws the attention of the Legislative Assembly to this instrument, under paragraph (10)(d) of the Committee’s Resolution of Appointment, on the basis that the regulatory impact statement for the subordinate law does not meet the technical or stylistic standards expected by the Committee.
	This comment requires a response from the Minister. The Committee would be grateful if the Minister could respond before the Legislative Assembly’s capacity to move to disallow the subordinate law expires.


Peter Cain MLA
Chair
[bookmark: _Toc145944788][bookmark: _Toc148444512]  September 2024

[bookmark: _Toc176175578]Outstanding responses
[bookmark: _Toc176175579][bookmark: _Toc145944790][bookmark: _Toc148444514]Bills/Subordinate Legislation
[bookmark: _Toc160699165][bookmark: _Toc161141760][bookmark: _Toc176175580]Report 28, dated 3 May 2023
[bookmark: _Toc160699166][bookmark: _Toc161141761][bookmark: _Toc162463782][bookmark: _Toc165377065][bookmark: _Toc165454971][bookmark: _Toc165552887][bookmark: _Toc167305552][bookmark: _Toc169174839][bookmark: _Toc174548924][bookmark: _Toc175930239][bookmark: _Toc176162896][bookmark: _Toc176175581]Bill
· Modern Slavery Legislation Amendment Bill 2023
[bookmark: _Toc176175582]Report 39, dated 12 March 2024
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· Environment Protection (Fossil Fuel Company Advertising) Amendment Bill 2024
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