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Rachel Stephen-Smith MLA 
Minister for Health
Minister for Families and Community Services
Minister for Aboriginal and Torres Strait Islander Affairs
Member for Kurrajong
			



Mr Peter Cain		
Chair
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
scrutiny@parliament.act.gov.au 


Dear Chair
Thank you for providing Scrutiny Report No. 28 of 3 May 2023 and the Standing Committee on Justice and Community Safety’s comments on the Human Rights Commission Amendment Bill 2023 (the Bill).
I thank the Committee for its thorough consideration of the Bill and offer the following comments in relation to the matters that the Committee has raised in their report.
Section 24 of the Human Rights Act 2004 provides that no-one may be tried or punished again for an offence for which he or she has already been finally convicted or acquitted in accordance with law. The scope of the right prevents the duplication of punishment for an offence. 
The purpose of the National Code of Conduct introduced by the Bill is to require unregistered health care workers to comply with minimum standards set out in the Regulation, which in turn protects the public from the unsafe health services which are not regulated in another way. The purpose of a prohibition order under section 94H of the Bill, is to protect the public from a serious risk to their health and safety that would arise if the worker were to continue to provide the health service. The power to make a prohibition order is therefore of a civil and regulatory nature, and is not punitive. 
The imposition of penalties and sanctions by disciplinary bodies does not ordinarily engage the right not to be tried or punished more than once. The purpose of such proceedings is to protect the public, and therefore they are not punitive in character [see Council of the Law Society of the ACT v Bandarage [2019] ACTSCFC 1, [118 - 125], and Psychology Board of Australia v Ildiri (Occupational and Business Regulation) [2011] VCAT 1036]. 
Given the regulatory powers to issue prohibition and condition orders at section 94H of the Bill are protective rather than punitive, the right at section 24 of the Human Rights Act 2004 is not engaged by the Bill. 
In addition to the information above, note that to allow a final prohibition or condition order under section 94H to be made, the Commission must be “satisfied on reasonable grounds that there would be a serious risk to the health or safety of the public if the health care worker continued to provide a health service”, and the person must have committed an offence listed in section 94H(1)(b)(ii). 
Therefore, the Commission must be satisfied on reasonable grounds that the serious public health and safety risk can be established separately and in addition to the offence. This means that a prohibition order will not simply follow an offence, an order can only be made where the Commission is also, and separately satisfied that there is a serious health and safety risk to warrant such an order.  
I can confirm the ACT Government will not be putting forward any amendments to the Bill. I trust the information provided has been of assistance.
I thank the Committee for its report and consideration of my response to the Committee’s comments. 

Yours sincerely




Rachel Stephen-Smith MLA 
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