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Minister for Police and Emergency Services
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Member for Brindabella 



		
	
Mrs Giulia Jones MLA
Chair - Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)	
ACT Legislative Assembly
GPO Box 1020
CANBERRA ACT 2601


Dear Chair

Thank you for your comments on the Emergencies Amendment Bill 2018 (the Bill) provided in Scrutiny Report 24 of 20 November 2018 (the Scrutiny Report). I am pleased to provide you with the following reply to your questions:

Is it the intention to displace the obligation for any appointment to be subject to disallowance?

I can confirm that the intention is to displace the obligation for any appointment to be subject to disallowance.

[bookmark: _GoBack]The disallowance and termination of an Emergency Controller’s appointment during an emergency would impede the Territory’s ability to manage the emergency. It is for this reason that no other jurisdiction in Australia confers the power on their Parliament to revoke (or disallow) the appointment of an Emergency Controller or its equivalent.

Disallowance of an appointment of an Emergency Controller also carries with it implications beyond the ending of the appointment. In particular, section 67 of the Legislation Act 2001 provides that, should the Assembly disallow the appointment of the CPO, the Chief Minister would be prohibited from appointing the CPO as the Emergency Controller for six months unless the Assembly passed a specific resolution allowing the appointment.

Whilst the likelihood of this situations occurring is low, the risks arising is not one that I am willing to accept.

Scope of application of Division 19.3.3 to the appointment of an Emergency Controller

The ACT Emergency Plan (2014) (the Plan), made under Part 7.2 of the Emergencies Act 2004 (the Act) and notified on the Legislation Register, identifies those persons most likely to be recommended for appointment as the Emergency Controller. Of these, it is only the appointment of the Chief Police Officer (CPO) that would currently require consultation with an Assembly committee or be subject to disallowance. The amendments within the Bill will eliminate any risk of delay or breaching legislation when appointing the CPO as the Emergency Controller.

As the Committee has identified in the Scrutiny Report, the appointment of a person to a statutory position requires consultation with the appropriate Assembly committee in all circumstances except where the appointment is:
· of a public servant;
· for not longer than 6 months, unless the appointment is for a second or subsequent consecutive period; or 
· for the sole function to advise the Minister.

The appointment of the Emergency Controller is made by the Chief Minister. As noted in the Plan, this appointment will usually be made on the recommendation of the Security and Emergency Management Senior Officials Group, the Emergency Services Agency (ESA) Commissioner, the CPO, or the Chief Health Officer.

The determination of the appropriate person to undertaken the role of the Emergency Controller is at the discretion of the Chief Minister. However, any recommendation to appoint an Emergency Controller will also include advice to the Chief Minister on an appropriate individual based on the nature and scope of the emergency and the skills, competence and experience necessary to manage the response to, and the recovery from, the emergency. The Plan currently identifies potential appointments to the position of Emergency Controller that reflect these considerations and the Lead Response Agency that would be responsible for the emergency. 

For the majority of emergencies identified in the Plan it would be the ESA Commissioner who would be recommended as the Emergency Controller, and these include those incidents that have been assessed by the Territory Wide Risk Assessment 2017 as having a greater likelihood of occurring within in the ACT. Any appointment of the ESA Commissioner as the Emergency Controller would not require consultation with the appropriate Assembly committee, nor be subject to disallowance by the Assembly.

There is no other means provided in the Emergencies Act for the Assembly to end a state of emergency or otherwise bring the appointment of emergency controller to an end

Whilst only peripherally related to the issue discussed above, I nevertheless must respond to the notion that the Assembly should have the ability to end a State of Emergency or bring the appointment of an Emergency Controller to an end.

The potential for a State of Emergency or for the appointment of an Emergency Controller to be ended during a period when an actual or imminent event requires a significant and coordinated response is a risk that, no matter how unlikely, I am unwilling to accept.

The termination of either a State of Emergency or of an Emergency Controller’s appointment would impede the task of managing a situation that presents a significant danger to the health or safety of people, animals or property, to the environment, or that presents a significant risk of disruption of essential services in the ACT. The function of the Emergency Controller is to manage the response to, and recovery from, an emergency and any restrictions on the ability of the Emergency Controller to perform these functions would undermine the Territory’s ability to respond to the emergency.

Could the Minister consider providing for the tabling of the instrument of appointment in the Assembly together with a statement in support of the appointment?

For those appointments of an Emergency Controller occurring under a State of Emergency, the Chief Minister must ensure that the declaration of a State of Emergency is notified under the Legislation Act as if it were a notifiable instrument. As the declaration of a State of Emergency triggers the requirement to appoint an Emergency Controller, the reason for the appointment will be contained in the declaration of a State of Emergency.

During a state of alert, the Minister must give the community regular situation reports, and other reports, in accordance with the community communication and information plan.

In a national security incident the reasons for appointing an emergency controller may be of a sensitive or classified nature. 

For all of the reasons stated above I consider it unnecessary and/or impractical to provide a universal obligation for the tabling of a Statement in support of the appointment of an emergency controller.


I hope this information is of assistance to the Committee.

Yours sincerely




Mick Gentleman MLA
Minister for Police and Emergency Services
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