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[bookmark: _Toc169174805]Establishing resolution
The Assembly established the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) on 2 December 2020. 
The Committee is responsible for the following areas:
“(10)	the Standing Committee on Justice and Community Safety is also to perform a legislative scrutiny role of bills and subordinate legislation by:
(a)	considering whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly:
(i)	unduly trespass on personal rights and liberties;
(ii)	make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers;
(iii)	make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions;
(iv)	inappropriately delegate legislative powers; or
(v)	insufficiently subject the exercise of legislative power to parliamentary scrutiny; and
(vi)	consider whether any explanatory statement associated with legislation meets the technical or stylistic standards expected by the Assembly;
(b)	reporting to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; 
(c)	considering whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(i)	is in accord with the general objects of the Act under which it is made;
(ii)	unduly trespasses on rights previously established by law;
(iii)	makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; or
(iv)	contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; and
(d)	consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Assembly;”.
You can read the full establishing resolution on our website.
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Mail	Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
Legislative Assembly for the Australian Capital Territory
GPO Box 1020
CANBERRA ACT 2601
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Email	scrutiny@parliament.act.gov.au 
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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.
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1. [bookmark: _Toc169174810]Bills
[bookmark: _Toc169174811][bookmark: _Hlk79571513][bookmark: _Toc157516915]Bills—Comment
[bookmark: _Toc169174812]Health Legislation Amendment Bill 2024
1.1. This Bill is an omnibus bill which amends a range of legislation under the health portfolio to address minor or technical issues.
[bookmark: _Toc169174813]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc169174814]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
Freedom of expression (section 16 HRA)
1.2. The Bill will amend the Health Records (Privacy and Access) Act 1997 to exclude automated surveillance footage from that Act’s requirements for storage, security and safekeeping of health records. The Bill will reduce the time for which surveillance footage is stored and therefore restrict the ability of individuals captured on that footage to access that footage as part of their personal record. This may limit the protection of privacy provided by section 12 of the HRA, and the right to freedom of expression in section 16 of the HRA. 
1.3. The explanatory statement accompanying the Bill recognises these potential limitations and sets out why they should be considered reasonable using the framework in section 28 of the HRA. The Committee refers that statement to the Assembly.
Right to privacy and reputation (section 12 HRA) 
Right to a fair trial (section 21 HRA) 
Right to work and other work-related rights (section 27B) 
1.4. The Bill will also amend the Health Practitioner Regulation National Law (ACT) Act 2010 (National Law (ACT) Act) to include reference to two new actions for national regulators when dealing with a notification or complaint introduced by the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2022 (Qld) (Qld Amendment Act). 
1.5. The National Law (ACT) Act adopts the schedule to the Health Practitioner Regulation National Law Act 2009 (Qld) (National Law) as in force from time to time as a law in the ACT. The National Law was amended by the Qld Amendment Act, with relevant amendments commencing on 15 May 2023 and 21 October 2024. These amendments include introduction of a new Part 8, Division 7A which provides for interim prohibition orders which prohibit or restrict an individual from providing a health service or holding themselves out as a health professional. The amendments will also allow for the National Board to refer notifications of misconduct or below standard service to other entities. Both amendments, as incorporated as a law in the Territory, may limit the protection of privacy under section 12 of the HRA, and potentially also the right to a fair trial in section 21 of the HRA and the right to work in section 27B of the HRA.
1.6. The Committee notes that the Bill does not give effect to these amendments - that is done automatically by the operation of section 6 of the National Law (ACT). The Bill will amend Schedule 1 of the National Law (ACT) and the ranking in terms of seriousness of various actions that can be taken by the National Board and the State or Territory health complaints body. That ranking is only relevant when those bodies disagree on how to deal with a notification. Adding to the items included in that ranking does not in itself substantially limit any rights under the HRA so as to require justification. 
1.7. However, the Committee is concerned that the possible rights limitations of the amendments to the National Law, so far as they apply as a law in the Territory, have not been the subject of scrutiny for their compatibility with the HRA. The Committee is also concerned that amendments to ACT law due to the Qld Amendment Act may not be known by those potentially affected by the amendments.
1.8. The Committee therefore requests information from the Minister on:
a) whether the Minister intends to table the Qld Amendment Act in the Assembly;
b) whether the compatibility of the Qld Amendment Act with the HRA has been considered and whether a justification for any potential limitations of rights protected under the HRA can be provided to this Committee for consideration; and
c) what steps have or will be taken to inform those potentially affected by the commencement of the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2022 (Qld).
	The Committee draws this matter to the attention of the Assembly and asks the Minister to respond prior to the Bill being debated.


[bookmark: _Toc169174815]Public Sector Management Amendment Bill 2024
1.9. This Bill will amend the Public Sector Management Act 1994 to ensure employment of visa holders who are not Australian citizens or permanent residents on fixed term contracts is consistent with the Fair Work Act 2009 (Cth).
1.10. Drafts of the Bill and explanatory statement were made available to the Committee prior to introduction in the Assembly. The Committee thanks the Minister for providing the drafts to assist the Committee in providing its comments prior to debate on the Bill.
[bookmark: _Toc169174816]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc169174817]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to recognition and equality before the law (section 8 HRA)
Right to privacy and reputation (section 12 HRA) 
Right to a fair trial (section 21 HRA) 
Right to work and other work-related rights (section 27B) 
1.11. The Bill will require the head of service to end an officer's employment if they no longer hold a visa which permits them to work in the Territory public service. A decision to end the employment on that basis is not an appealable or reviewable decision. Requiring a person who is not an Australian Citizen or permanent resident to hold a valid visa, which entitles them to work in the Territory public service, may limit the right to equality in section 8 of the HRA and right to work in section 27B of the HRA. By not allowing merit review of decisions to end employment on this basis the Bill may limit the right to a fair trial in section 21 of the HRA. The Bill will also require the head of service to collect information about a person's visa to ensure that the person is entitled under that visa to work in the ACT public service, which may limit the protection of privacy provided by section 12 of the HRA.
1.12. The explanatory statement accompanying the Bill recognises these potential limitations and why they should be considered reasonable using the framework in section 28 of the HRA. The Committee refers that statement to the Assembly.
1.13. The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc169174818]Proposed Amendments—Comment
[bookmark: _Toc169174819]Parentage (Surrogacy) Amendment Bill 2023
1.14. The Committee received proposed Government amendments to this Bill on 7 June 2024. The proposed amendments will:
a) provide the Supreme Court with discretion to allow an application for a parenting order more than 6 months after the birth of the child;
b) provide for reasonable expenses in relation to surrogacy services to be defined in the Bill but particular expenses to be provided for in regulations;
c) allow counselling services to be provided by different counsellors within the same service; and
d) require that all counselling relating to surrogacy under the Parentage Act be provided by a person with qualifications prescribed by regulation. 
[bookmark: _Toc169174820]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc169174821]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to work and other work-related rights (section 27B) 
1.15. By requiring counselling relating to surrogacy under the Parentage Act be provided by a person with qualifications prescribed by regulation, the proposed amendments may limit the right to work in section 27B of the HRA. The proposed supplementary statement accompanying the proposed amendments recognises this possible limitation and sets out why it should be considered reasonable using the framework in section 28 of the HRA. The Committee refers that statement to the Assembly.
1.16. The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc169174822]Children and Young People Amendment Bill 2024 (No 2) 
1.17. The Committee received proposed Government amendments on this Bill on 7 June 2024. The proposed amendments will enable protected information to be given to Territory and other entities in connection with civil claims of child abuse where the Territory is a respondent. The director-general will be able to give protected information to Territory entities where the information is reasonably required by the entity for the proper handling of the civil claim, or to any other entity where giving the information is necessary for the proper handling of the civil claim. 
1.18. Information received from the director-general can be provided to someone else when necessary for the proper handling of the civil claim. Any information received can only be used for a purpose reasonably related to the proper handling or management of the civil claim. The proposed amendments will also introduce an offence with a penalty up to 50 penalty units and/or 6 months imprisonment for divulging protected information they were given by the director-general under these proposed amendments for other than the proper handling of the civil claim, and is reckless about whether the information is protected information and the purpose of divulging the information. 
[bookmark: _Toc169174823]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?— Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc169174824]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
Right to liberty and security of person (section 18 HRA) 
1.19. By allowing protected information, which can include highly sensitive and personal information of individuals and their families involved in child protection, out-of-home care or the youth justice system, to be divulged the Bill may limit the protection of privacy provided by section 12 of the HRA. By introducing an offence with a penalty including imprisonment the Bill may limit the right to liberty in section 18 of the HRA. The explanatory statement accompanying the Bill recognises these potential limitations and sets out why they should be considered reasonable using the framework set out in section 28 of the HRA. The Committee refers that statement to the Assembly.
1.20. The proposed amendments include adding a new provision allowing the director-general to give protected information to Territory and other entities for the proper handling of the civil claim. Entities which receive the protected information from the director-general may then give it to someone else if necessary for the proper handling of the civil claim (proposed section 856C(3)). However, proposed section 856C(4) and (5) then provide:
(4) 	An entity that receives protected information in relation to a civil claim may use the information only for a purpose reasonably related to the proper handling or management of the civil claim. 
(5) 	For subsection (4), use information includes give information to another entity.
1.21. It is not clear to the Committee whether it is intended that 856C(4) apply only to the receipt of information under section 856C or in relation to information received generally. It is also not clear whether the reference to using information, which includes giving the information to another entity, for a purpose related to the proper management of the civil claim is intended to extend the operation of the other provisions in that section. Using information in that way may breach the offence created by the proposed amendments to section 846(3) for divulging protected information for a purpose other than the proper handling of the civil claim.
1.22. The Committee therefore requests further information on the intended operation of section 856C(4) and the extent it is necessary given the intended purpose of the proposed amendments.
	The Committee draws this matter to the attention of the Assembly and asks the Minister to respond with sufficient time to allow the Committee to consider the response prior to the Bill being debated.


[bookmark: _Toc169174825]Proposed Amendments—No comment
[bookmark: _Toc169174826]Gaming Machine (Compulsory Surrender) Amendment Bill 2024
1.23. The Committee received proposed amendments to this Bill from Dr Paterson on 11 June 2024. The proposed amendments will amend the Gaming Machine Act 2004 to set long-term limits on the number of gaming machine authorisations in the ACT, reducing the number of authorisations for gaming machines by 500 every 4 years from 2025. This will result in a cap being set of 1,000 or fewer authorisations by 2045.
[bookmark: _Toc169174827]Housing and Consumer Affairs Legislation Amendment Bill 2024
1.24. The Committee received proposed government amendments to this Bill on 5 June 2024. The proposed amendments will provide for the commencement on 1 July 2024 of amendments of the Agents Act which will repeal licencing requirements for employment agents. The Committee notes that the Bill, along with any amendments, is intended to be passed in the June sittings of the Assembly and that any retrospective effect will be beneficial in nature.
1.25. The proposed amendments will also provide for the rates of rent increases to apply consistently across all residential tenancy agreements, including fixed-term leases and consecutive tenancies where at least one tenant remains the same. Existing fixed term leases are not affected.
[bookmark: _Toc169174828]Human Rights (Healthy Environment) Amendment Bill 2023
1.26. The Committee received proposed Government amendments to this Bill on 7 June 2024. The proposed amendments will remove the restrictions on seeking remedies utilising the proposed right to a healthy environment after 1 October 2028. The statutory review of the impact of the Bill will also be brought forward to begin no later than 1 October 2027 and be tabled as soon as practicable after completion. The proposed amendments provide for the report to specifically consider whether the limitation on justiciability of the new right remains appropriate and the categorisation of the new right as an Economic, Social and Cultural Right under Part 3A of the Human Rights Act.
[bookmark: _Toc169174829]Response—No comment
1.27. The Committee received a response to the Committee’s comment on the following proposed amendments and has no further comment:
a) Proposed amendments and amendments to the Government amendments to the Voluntary Assisted Dying Bill 2023 by Dr Paterson 
1.28. This response can be viewed online[footnoteRef:1]. [1:  Available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/JCS_Scrutiny/responses-to-comments-on-bills. ] 

1.29. The Committee wishes to thank the Member for her helpful responses.


2. [bookmark: _Toc169174830]Subordinate Legislation 
[bookmark: _Toc169174831][bookmark: _Hlk150688924]Disallowable Instruments—No comment
2.1 The Committee has examined the following disallowable instruments and has no comments on them:
· Disallowable Instrument DI2024-92 being the Legal Profession (Bar Council Fees) Determination 2024 made under subsection 84(2) of the Legal Profession Act 2006 revokes DI2023-65 and determines fees payable for applications for the grant or renewal of a barrister practising certificate. 
· Disallowable Instrument DI2024-93 being the City Renewal Authority and Suburban Land Agency (Agency Board Chair) Appointment 2024 (No 1) made under section 45 of the City Renewal Authority and Suburban Land Agency Act 2017 revokes DI2023-131 and appoints a specified person as Chair of the City Renewal Authority Board. 
· Disallowable Instrument DI2024-96 being the Official Visitor (Housing Assistance) Appointment 2024 (No 1) made under paragraph 10(1)(d) of the Official Visitor Act 2012 appoints a specified person as an official visitor for the purposes of the Housing Assistance Act 2007.
· Disallowable Instrument DI2024-105 being the Financial Management (Transfer of Funds from Capital Injection to Other Appropriations) Direction 2024 (No 2) made under paragraph 14A(2)(b) of the Financial Management Act 1996 transfers funds from capital injection appropriation to other appropriations.
[bookmark: _Toc169174832]Disallowable Instruments—Comment
[bookmark: _Toc169174833][bookmark: _Toc130810355]2.2	The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Toc169174834]Human Rights Issues / Drafting Issue
· Disallowable Instrument DI2024-91 being the Commissioner for Sustainability and the Environment (State of the Environment Report—Reporting Period and Reporting Day) Determination 2024 made under section 19 of the Commissioner for Sustainability and the Environment Act 1993 specifies the reporting period and reporting day for the next State of the Environment Report.
2.3 This instrument, made under section 19 of the Commissioner for Sustainability and the Environment Act 1993, determines the reporting period and reporting day for the next State of the Environment Report for the ACT.  The reporting period starts on 1 July 2023 and ends on 30 June 2027 and the reporting day is 20 December 2027.    
2.4 The Committee notes that the explanatory statement for the instrument addresses the Committee’s scrutiny principles (stating that no principles are infringed) and also human rights issues:
Human rights 
The disallowable instrument does not engage any human rights contained in the Human Rights Act 2004 and merely corrects an administrative oversight. 
2.5 It is not evident, from the instrument or the explanatory statement for the instrument, what the “administrative oversight” was.  A search of the relevant page of the ACT Legislation Register does not reveal an earlier instrument and the instrument, itself, does not revoke an earlier instrument.
2.6 The Committee seeks the Minister’s advice as to the “administrative oversight“ corrected by this instrument.
	This comment immediately above requires a response from the Minister. The Committee would be grateful if the Minister could respond before the Legislative Assembly’s capacity to move to disallow the instrument expires.


2.7 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.8 This comment immediately above does not require a response from the Minister.

[bookmark: _Toc169174835]No Human Rights Issues
· [bookmark: _Hlk168220519]Disallowable Instrument DI2024-94 being the Nature Conservation (High Country Bogs and Associated Fens Ecological Community) Action Plan 2024 made under section 105 of the Nature Conservation Act 2014 determines a final version of the action plan for the High Country Bogs and Associated Fens Ecological Community. 
2.9 This instrument, made under section 105 of the Nature Conservation Act 2014, determines a final version of the action plan for the High Country Bogs and Associated Fens Ecological Community.
2.10 The Committee notes that the explanatory statement for the instrument contains a statement to the effect that no human rights are engaged by the instrument.
2.11 The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
2.12 This comment does not require a response from the Minister.

[bookmark: _Toc165552883]Government responses—No comment

2.13 The Committee received Government responses to the Committee’s comments on the following subordinate legislation and has no further comments:
a) Subordinate Law SL2024-2 being the Magistrate Court (Building Infringement Notices) Amendment Regulation 2024 (No 1).
b) Subordinate Law SL2024-4 being the Education Amendment Regulation 2024 (No 1). 
c) Disallowable Instrument DI2024-29 being the Electronic Conveyancing National Law (ACT) Participation Rules 2024.
2.14 These responses can be viewed online[footnoteRef:2]. [2:  Available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/JCS_Scrutiny/response-to-comments-on-subordinate-legislation. ] 

2.15 The Committee wishes to thank the Ministers for their helpful responses.



Peter Cain MLA
Chair
[bookmark: _Toc145944788][bookmark: _Toc148444512]  June 2024
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· Modern Slavery Legislation Amendment Bill 2023
[bookmark: _Toc160699169][bookmark: _Toc161141764][bookmark: _Toc169174840]Report 38, dated 30 January 2024
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· Property Developers Bill 2023
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· Environment Protection (Fossil Fuel Company Advertising) Amendment Bill 2024
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· Education Amendment Bill 2024
· Nature Conservation Amendment Bill 2024
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· Environment Protection Legislation Amendment Bill 2024
· Monitoring of Places of Detention Legislation Amendment Bill 2024
2	Scrutiny Report 43
Scrutiny Report 43	1
image1.png




