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Dear Mr Cain 

I write in response to comments made by the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) in its Scrutiny Report 39 in relation to the Biosecurity Legislation Amendment Bill 2024.

I thank the Committee for its consideration and comments relating to the Bill. The Committee’s comments requesting a response are addressed below.

Henry VIII Clause
The Committee sought further information on why it is necessary to include the Henry VIII clause in the context of this Bill, including:
a) what limits, if any are placed on the scope, subject matter and duration of the Henry VIII clause so as to restrict the potential impact of any regulations; and 
b) what alternatives to the Henry VIII clause, either to the clause itself or the use of a Henry VIII clause in general, were considered and why those alternatives were not accepted.
Response
The transition from the Animal Diseases Act 2005, Pest Plants and Animals Act 2005 and Plant Diseases Act 2002 to the new Biosecurity Act 2023 (awaiting commencement) is a critical step to modernise the ACT’s biosecurity framework. The Act introduces important requirements such as biosecurity duty for a person to take all reasonable steps to manage a biosecurity risk within the ACT or notify of a biosecurity event. 
It is important to make sure that unforeseen or minor technical issues do not unnecessarily impact the transition in legislation. This has the potential to negatively impact the ability for the community and industry to interact with biosecurity risk material as well as compromise the ACT’s appropriate level of protection to biosecurity risks. 

During the development of the Bill the utmost care was taken to identify all necessary transitional provisions required to support the commencement of the Biosecurity Act. There is a risk, given the number of arrangements in place under the current legislation and the complexity of these relationships, for unintended consequences and unforeseen issues to impact the smooth transition to the new biosecurity framework. It is important for the government to be responsive and be able to identify and deal with any challenges that may emerge during the transition period. 

The power to make transitional regulations only allows the Executive to respond in a temporary way to matters of a transitional nature, which may arise within three years after the Bill has commenced. Any transitional regulation is subject to disallowance by the Legislative Assembly. As the power to make transitional regulations is limited in its scope to transitional matters, it does not represent an inappropriate delegation of Territory powers. A Henry VIII clause was deemed a reasonable means of being responsive whilst still being accountable through the regulation making process. 

The government has included transitional provisions in the Bill to ensure these provisions underwent the scrutiny of the Cabinet and Assembly process. As outlined above, however, the government has considered it necessary to include a Henry VIII clause to remain agile considering the extensive nature of the reforms to the ACT’s biosecurity framework and the potential consequence in the unlikely event a necessary transitional matter was missed.

In consideration of the feedback provided by the Standing Committee, I have decided to update the Explanatory Statement to reflect this information. 

I trust that this response addresses the Committee’s comments in relation to the Bill.

Yours sincerely




Rebecca Vassarotti MLA
actchiefminister
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