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Resolution of appointment
The ACT Legislative Assembly appointed the Standing Committee on Health, Ageing and Community Services on 13 December 2016.
Specifically, the resolution of 13 December 2016 establishing the Standing Committees of the 9th Assembly as it relates to the Standing Committee on Health, Ageing and Community Services states:
That:
(1) The following general purpose standing committees be established and each committee inquire into and report on matters referred to it by the Assembly or matters that are considered by the committee to be of concern to the community:
(b) a Standing Committee on Health, Ageing and Community Services to examine matters related to hospitals, community and public health, mental health, health promotion and disease prevention, disability matters, drug and substance misuse, targeted health programs and community services, including services for older persons and women, families, housing, poverty, and multicultural and indigenous affairs;[footnoteRef:1] [1:  ACT Legislative Assembly, Minutes of Proceedings No. 2, 13 December 2016, p. 13.] 

[bookmark: _Toc162949739][bookmark: _Toc170711049][bookmark: _Toc341433422][bookmark: _Toc341687866][bookmark: _Toc49281144]Terms of reference
[bookmark: _Toc341687867]That this Assembly:
(1) notes that:
(a) the 2004 Vardon report raised concerns from community members that the ACT’s care and protection system lacked “effective external scrutiny” to remedy “unlawful or incorrect administrative actions or decisions”, and also mentioned the need for “transparency and accountability in decision making”;
(b) the 2016 Glanfield inquiry recommended, as one of four key outcomes, the “improved quality of, and transparency in … decision making and practices” in the ACT’s care and protection system;
(c) in its 2016 Response to Family Violence, the ACT Government stated that:
(i) “increased transparency and the building of trust is particularly necessary in child protection cases”;
(ii) the Territory’s care and protection system “must adopt a culture of transparency”; and
(iii) “the ACT Government accepts that proper accountability enhances community confidence in public administration, especially in complex areas such as statutory child protection services”; and
(d) the ACT Government recently released a discussion paper on options for the review of child protection decisions in the ACT for public consultation;
(2) also notes that:
(a) a 2018 Court of Appeal decision, reported in The Canberra Times on 17 February 2019, set aside previous Children’s Court and Supreme Court decisions in relation to the children’s need for care and protection; and
(b) a number of prominent Canberrans, including legal practitioners, Aboriginal and Torres Strait Islander community leaders, and a former ACT Chief Minister, have publicly called for an inquiry into this matter;
(3) refers the following matters to the Standing Committee on Health, Ageing and Community Services:
(a) analysis of the case referred to in (2)(a) to identify potential systemic issues that may need to be addressed, and report to the Assembly no later than March 2020; and
(b) inquiry into the ability to share information in the care and protection system in accordance with the Children and Young People Act 2008, with a view to providing the maximum transparency and accountability so as to maintain community confidence in the ACT’s care and protection system, and report to the Assembly on a date to be determined by the Committee, but no later than July 2020; and
(4) requests the Committee to observe the following in relation to the inquiries established at (3):
(a) that the Committee take evidence and hold documents in ways that will not allow for individual people to be identified without their express consent; and
(b) to the extent that people providing or hearing evidence related to the inquiries are traumatised, that appropriate supports are referred or provided.[footnoteRef:2] [2:  ACT Legislative Assembly, Minutes of Proceedings, No. 98, 16 May 2019, pp. 1466–1467.] 


 Standing Committee on Health, Ageing and Community Services

 Final Report on Child and Youth Protection Services (Part 1)

[bookmark: _Toc341433423][bookmark: _Toc341687868]
iv
v

Table of contents 
The Committee	i
Committee membership	i
Secretariat	i
Contact information	i
Resolution of appointment	ii
Terms of reference	ii
Recommendations	vii
1	Introduction and conduct of inquiry	1
Inquiry referral and terms of reference	1
Conduct of the inquiry	1
Structure of the Committee’s Final report	2
Acknowledgements	2
2	Inquiry context	3
3	Inquiry Guiding Principles and Management Plan	5
Overarching authorities and guiding principles	5
Inquiry specific authorities and guiding principles	7
Bounding the inquiry—broad public interest mandate	8
4	Committee consideration of the issues	9
Specific case	9
Systemic issues	9
CYPS sharing information with the Assembly	11
5	Conclusion	21
Appendix A	Specialist advice	23

[bookmark: _Toc341433424][bookmark: _Toc341687869][bookmark: _Toc49281145]Recommendations
Recommendation 1
4.9	The Committee recommends that the ACT Government action the recommendations made by the 9th ACT Legislative Assembly Standing Committee on Health, Ageing and Community Services in its Interim Report on Child and Youth Protection Services (Part 1).
Recommendation 2
4.35	The Committee recommends that where the Director-General pursuant to the Children and Young People Act 2008 may consider launching fresh proceedings in the ACT Childrens Court that any such decision must always be on the grounds of presenting new evidence.
Recommendation 3
4.50	The Committee recommends that the Public Advocate of the ACT advise the 10th ACT Legislative Assembly (via the Speaker) by mid-March 2021 on the effectiveness of the Community Services Directorate’s Communications Protocol in assisting the Public Advocate to: (i) adequately monitor notification reporting (pursuant to section 507 of the Children and Young People Act 2008) and annual review reporting (pursuant to sections 495 and 497 of the Children and Young People Act 2008); and (ii) to provide timely provision of individual advocacy for children and young people where required.
Recommendation 4
4.51	The Committee recommends that, in the event that the Public Advocate of the ACT considers that the operation of the Communications Protocol and/or its compliance with the notification reporting (pursuant to section 507 of the Children and Young People Act 2008) and annual review reporting (pursuant to sections 495 and 497 of the Children and Young People Act 2008) require improvement, these considerations be advanced as part of a review of the Children and Young People Act 2008 in the 10th ACT Legislative Assembly.
Recommendation 5
4.54	The Committee recommends that the ACT Government action the recommendations made by the 9th ACT Legislative Assembly Standing Committee on Health, Ageing and Community Services in its Report on Child and Youth Protection Services (Part 2).


Recommendation 6
4.57	The Committee recommends that the ACT Executive Government strengthen its understanding of: (i) the procedures available to the ACT Legislative Assembly for obtaining information as required to carry out its constitutional obligations to scrutinise Government policy and/or the operation of its agencies; and (ii) the powers and privileges from which the authority for these procedures are sourced.
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[bookmark: _Toc341433425][bookmark: _Toc341687870][bookmark: _Toc49281146]Introduction and conduct of inquiry
[bookmark: _Toc49281147]Inquiry referral and terms of reference
On Thursday, 16 May 2019 the Australian Capital Territory’s (ACT) Legislative Assembly (the Assembly) asked the Standing Committee on Health, Ageing and Community Services (the Committee) to inquire into child and youth protection services.
The Committee’s terms of reference (T of R) are to inquire into and report on two matters.  As the matters have different reporting dates and coverage, the inquiry and report have been divided into two separate parts—Part 1 and Part 2.  This report—is concerned with the inquiry into the first matter—specifically:
[bookmark: _Hlk30167220]to provide an analysis of the decision of the ACT Court of Appeal in the case of CP v Director-General of Community Services Directorate [2018] ACTCA 32 and to identify potential systemic issues that may need to be addressed.
The Assembly asked the Committee to report on the first matter by no later than March 2020.  The Committee presented an interim report for Part 1 on 31 March 2020 (non-sitting circulation) which was tabled on 2 April 2020.  The Committee also reported on Part 2 on 30 July 2020.
In its interim report on Part 1, the Committee noted that it was in discussions with the Minister for Children, Youth and Families regarding its access to information that is classed as protected and sensitive information under the Children and Young People Act 2008 (the CYP Act).  The Committee further noted that after it has had an opportunity to consider the protected and sensitive information it was seeking, it would at a later time, table a final report.
[bookmark: _Toc49281148]Conduct of the inquiry
Due to the individual nature of this part of the inquiry, the Committee did not call for public submissions.  The Committee determined that it would invite contributions from selected parties with an interest in the matter.  The Committee was also cognisant of the requirement of the Assembly in referring the matter for inquiry and report that it ‘take evidence and hold documents in ways that will not allow for individual people to be identified without their express consent’.[footnoteRef:3] [3:  ACT Legislative Assembly, Minutes of Proceedings, No. 98, 16 May 2019, p. 1467.] 

The Committee received written submissions to this part of the inquiry from Legal Aid ACT; the Minister for Children, Youth and Families; and an individual submitter.
The Committee held in-camera hearings on 23 July 2019; 30 October 2019; and 30 June 2020.  The Committee received responses to questions taken on notice at, or following, these           in-camera hearings.  The Committee thanks all those involved for their assistance with the provision of responses.  This information assisted the Committee in its understanding of the many issues it considered during this part of the inquiry.
The Committee met on 18 and 25 August 2020 to consider the Chair’s draft final report and the report, as amended, was adopted by the Committee on 25 August 2020.
[bookmark: _Toc49281149][bookmark: _Hlk35422023]Structure of the Committee’s Final report
The Committee’s final report on the first matter is divided into two parts, comprising five chapters, covering the following main topics:
Part 1—Context to the inquiry
· Chapter 1—Introduction and background to the inquiry
· Chapter 2—Inquiry context
Part 2—Views of the Committee
· Chapter 3—Inquiry guiding principles and management plan
· Chapter 4—Committee consideration of the issues
· Chapter 5—Conclusion
[bookmark: _Toc49281150]Acknowledgements
The Committee thanks all those who contributed to its inquiry.
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[bookmark: _Toc49281151]Inquiry context
[bookmark: _Hlk30004056][bookmark: _Hlk30346894]The Assembly asked the Committee to provide an analysis of the decision of the ACT Court of Appeal in the case of CP v Director-General of Community Services Directorate [2018] ACTCA 32 and to identify potential systemic issues that may need to be addressed, and report these to the Assembly by no later than March 2020.  The Court of Appeal decision was handed down on 28 August 2018 and reported in the Canberra Times on 17 February 2019.
The case of CP v Director-General of Community Services Directorate [2018] ACTCA 32 is concerned with an appeal to the ACT Supreme Court of a decision made by a magistrate in the ACT Childrens Court relating to care and protection orders.
The court action followed a decision by the Director-General of the Community Services Directorate (CSD) to take emergency action to remove five children from the care of their mother.  Emergency action is available if there is an immediate need, or likely to be an immediate need, of care and protection.
In its interim report[footnoteRef:4], in order to fully understand the context of the Court of Appeal decision—the Committee set out a summary of: (i) the court action/activity that took place leading up to and including the 2018 Court of Appeal (C of A) decision; and (ii) Child and Youth Protection Services’ (CYPS)—intake, response and intervention processes as it concerns decision-making regarding taking children into care through emergency action. [4:  Refer Chapter 2—ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1), presented 31 March 2020 (non-sitting circulation) and tabled 2 April 2020.] 





[bookmark: _Toc49281152][bookmark: _Toc479770964]Inquiry Guiding Principles and Management Plan
In the interim report—the Committee set out how it determined to progress this inquiry—this included: consideration of the hierarchy of authorities and guiding principles that are relevant to the inquiry—overarching and specific.  Following setting out its guiding principles—the Committee also set out how it transitioned the inquiry from an individual focus to a broad public interest mandate.
In the following sections of this chapter, the Committee restates these principles as they are integral to how it determined to progress this inquiry.
[bookmark: _Toc479770967]The Committee has a hierarchy of authorities and guiding principles it must consider in the management of inquiries generally.  Further, attributable to the nature of its terms of reference (T of R), there may also be inquiry specific authorities and guiding principles that also require consideration.
[bookmark: _Hlk35446207]The overarching and inquiry specific authorities and guiding principles the Committee needed to be cognisant of in managing this inquiry are summarised below.
[bookmark: _Toc49281153]Overarching authorities and guiding principles
Separation of powers—sovereignty of the decision-making of parliament and the courts.
It is not the role of the Committee to second guess or unpack decision-making of the Courts regarding the specified case (or give that perception or impression).
The Committee is not looking at the legality of the decisions of the Court(s).  The Committee is looking at whether the C of A decision raised any issues regarding the CYP Act and the administration of the Act by the responsible directorate.
Further, it is not the role of the inquiry process to be a form of review of any decisions related to the case.
Role of parliamentary committees
Parliamentary committees have a broad public interest mandate and are not in a position to determine the rights and wrongs of individual cases.  The Committee process is not a forum to resolve issues pertaining solely to individual cases or grievances but is a forum to explore the general matters of principle, policy or public administration relevant to an inquiry’s T of R.
The individual case as specified will be considered with regard to the general matters of principle, policy or public administration relevant to the T of R.  The Committee is also not a secondary review body.
For Part 1 of the report, the specific T of R—at its meeting on Thursday, 16 May 2019, the Assembly passed the following resolution—"That this Assembly:
(2) also notes that:
(2)(a) 2018 Court of Appeal decision, reported in The Canberra Times on 17 February 2019, set aside previous Children's Court and Supreme Court decisions in relation to the children's need for care and protection;
(3) refers the following matters to the Standing Committee on Health, Ageing and Community Services:
[bookmark: _Hlk17787139](3)(a) analysis of the case referred to in (2)(a) to identify potential systemic issues that may need to be addressed, and report to the Assembly no later than March 2020;
The Committee is confining its inquiry to the T of R for Part 1 of the inquiry as referred by the Assembly.
[bookmark: _Hlk19012180]Members’ Code of Conduct 
The Assembly’s Continuing resolution 5—states that the following principles, amongst others, shall guide the conduct of Members in all matters:
(3) Members should uphold the separation of powers and the rule of law
(4) Members should always act in the public interest…
(8) Members should respect the dignity and privacy of individuals, and not disclose confidential information to which they have official access other than with consent or as required by law.
Privacy considerations 
The ACT has a Human Rights Act[footnoteRef:5] (the HR Act).  One of the human rights specifically protected in the HR Act is the right to privacy.  A person’s identity should be protected, unless there are very good public policy and public interest reasons for releasing the information.  This means that Committees when dealing with information must at all times weigh up the public interest versus the right to privacy (and the protection of the interests of those to whom the right to privacy belongs or resides). [5:  Human Rights Act 2004.] 

Section 12 of the HR Act states:
12 Privacy and reputation
Everyone has the right—
(a) not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily; and
(b) not to have his or her reputation unlawfully attacked.
[bookmark: _Toc49281154]Inquiry specific authorities and guiding principles
Assembly Referral
At clause (4) of the referral—the Assembly requests the Committee to observe the following in relation to the inquiries established at (3):
(a) that the Committee take evidence and hold documents in ways that will not allow for individual people to be identified without their express consent; 
Specific statutory requirements
The Committee needs to be cognisant of specific statutory provisions in the CYP Act[footnoteRef:6] and the Criminal Code Act 2002[footnoteRef:7] as it concerns: (i) information secrecy; and (ii) sharing and publication of identifying information about children’s proceedings, respectively. [6:  Children and Young People Act 2008 [Chapter 25—Information secrecy and sharing].]  [7:  Criminal Code Act 2002 [712A—Publishing identifying information about childrens proceedings].] 

Interests of specific family involved 
The interests and privacy of the specific family involved are paramount.  Canberra is a small jurisdiction and the interests of the mother and her family is a significant consideration.
[bookmark: _Hlk19102506]Committee reputation
The Committee has an obligation to exercise its decision about receipt and any authorisation of information in the most rigorous and considered way, especially where information relates to matters covered by this inquiry.  At times the public interest will best be served by disclosure; at others public and personal interests will require the maintenance of confidentiality.
Procedures in the ACT Childrens Court
The Committee also has an obligation to observe requirements associated with procedures in the ACT Childrens Court—namely that: 
· Proceedings not open to the public—Childrens Court proceedings are not open to the public.
· Child’s identity not to be disclosed—It is an offence to publish an account or report of proceedings in the Childrens Court if the account or report discloses the identity of the child, young person or a family member or allows the child’s, young person’s or a family member’s identity to be worked out.[footnoteRef:8] [8:  Refer also to section 712A—Publishing identifying information about childrens proceedings—Criminal Code Act 2002.] 

[bookmark: _Toc49281155][bookmark: _Hlk19279011]Bounding the inquiry—broad public interest mandate
[bookmark: _Hlk17795107]The Committee carefully considered how it could best transition from the individual case to which this inquiry relates to a broad public interest mandate to ascertain the matters of principle, policy or public administration relevant to the T of R, while respecting the overarching and inquiry specific authorities and guiding principles.
The Committee determined that it could transition from the individual case to a broad public interest mandate by its systemic analysis of the C of A decision focusing on two elements—namely matters relating to: (i) the legislative framework for protecting and safeguarding children (legislation and related policies); and (ii) the implementation and administration of the legislative framework—structures, systems and individual practice.
  
Confidential draft
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[bookmark: _Toc49281156]Committee consideration of the issues
[bookmark: _Hlk35446698][bookmark: _Hlk30006779]The first matter[footnoteRef:9] referred to the Committee for inquiry and report has three components—namely: (i) the specific case; (ii) the systemic issues that might be identified from a detailed review of the specific case; and (iii) matters arising regarding CYPS sharing information with the Assembly.  This chapter sets out the Committee’s consideration of the issues concerning these components. [9:  Refer paragraph 1.2.] 

[bookmark: _Toc49281157]Specific case
Parliamentary committees have a broad public interest mandate and are not in a position to determine the rights and wrongs of individual cases.  The Committee process is not a forum to resolve issues pertaining solely to individual cases or grievances but is a forum to explore the general matters of principle, policy or public administration relevant to an inquiry’s T of R.  Further, it is not the role of the Committee to second guess or unpack decision-making of the Courts regarding the specified case (or give that perception or impression).
In its interim report for Part 1, the Committee set out a summary of: (i) the court action/activity that took place leading up to and including the 2018 C of A decision (the specific case); and (ii) CYPS’ intake, response and intervention processes as it concerns decision-making regarding taking children into care through emergency action.
Also, after detailing in the interim report the overarching and inquiry specific authorities and guiding principles that the Committee needed to be cognisant of in managing this inquiry, the Committee then set out how it would transition from the specific case to a broad public interest mandate in its systemic analysis of the C of A decision.
As noted previously, the Committee restated these principles in Chapter 3 as they are integral to how it determined to progress this inquiry.
[bookmark: _Toc49281158]Systemic issues
The Committee decided that it would transition from the specific case to a broad public interest mandate by its systemic analysis of the C of A decision focusing on two elements.[footnoteRef:10]  These were matters relating to: (i) the legislative framework for protecting and safeguarding children (legislation and related policies); and (ii) the implementation and administration of the legislative framework—structures, systems and individual practice. [10:  As noted in paragraph 3.21.] 

In the interim report, the Committee also detailed its systemic analysis of the C of A.  The analysis identified a number of potential systemic issues that can be organised into two groups, as follows: 
(i) Matters relating to the legislative framework for protecting and safeguarding children (legislation and related policies) included: lack of res judicata[footnoteRef:11] or issue estoppel[footnoteRef:12] in care proceedings; cumulative harm; clarity about concepts of abuse and neglect; the matter of delay in the Supreme Court Appeal; and no external independent review process for CYPS decisions.   [11:  res judicata—a matter that has been adjudicated by a competent court and therefore may not be pursued further by the same parties.]  [12:  issue estoppel—a party to litigation is prevented from re-arguing an issue determined by a Court in an earlier proceeding.] 

[bookmark: _Hlk35544404](ii) Matters relating to the implementation and administration of the legislative framework—structures, systems and individual practice—included: excessively adversarial approach to litigation; evidentiary issues; jurisprudence in care and protection field of work; addressing over-representation of Aboriginal and Torres Strait Islander children in care; stability of placements for children and young people in care; system culture; and review of Auditor-General’s report No. 1 of 2013: Care and Protection System.
In the interim report, the Committee made 10 recommendations.  In responding, the Government[footnoteRef:13] agreed with four[footnoteRef:14] recommendations; agreed-in-principle with four[footnoteRef:15] recommendations; and noted the other two[footnoteRef:16] recommendations. [13:  Government response to ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1)—released 3 August 2020—Minister for Children, Youth and Families.]  [14:  Recommendation(s) 4; 5; 7; and 10.]  [15:  Recommendation(s) 2; 3; 8; and 9.]  [16:  Recommendation(s) 1 and 6. ] 

[bookmark: _Toc49345616]
[bookmark: _Toc49345617][bookmark: _Hlk48721954]The Committee recommends that the ACT Government action the recommendations made by the 9th ACT Legislative Assembly Standing Committee on Health, Ageing and Community Services in its Interim Report on Child and Youth Protection Services (Part 1). 
[bookmark: _Toc49281159]CYPS sharing information with the Assembly
In the interim report, the Committee advised that it was in discussion with the Minister for Children, Youth and Families regarding access to information that is classed as protected and sensitive information under the CYP Act.  The Committee further advised that after considering the protected and sensitive information it was seeking it would, at a later time, table a final report.
Specialist advice
The Committee sought procedural advice from a specialist adviser (appointed pursuant to Standing Order 238) on matters related to the inquiry.  The Committee was of the view that while separation of powers and the protections of parliamentary privilege would indicate that it was exempt from the restrictions regarding information sharing under the CYP Act and that the action of CYPS officials in providing this information to the Committee would be covered as a proceeding of parliament, the Committee sought an explicit procedural opinion to this effect—answering the following questions:
a) is the Committee obliged to comply with the secrecy provisions of the CYP Act relating to protected and sensitive information;
b) if the Committee is exempt due to the separation of powers and parliamentary privilege—how far can it go [with consideration—that the Committee would not unduly wish to trample on the law and would also wish to respect a healthy upholding of expected norms]; and
c) whether the Assembly can waive implicitly its parliamentary privilege by the legislation it passes on a specific matter?
A copy of the Specialist advice is at Appendix A.             
Request for information as a proceeding of the Assembly
As noted in its overarching and inquiry specific authorities and guiding principles (which are restated in Chapter 3), parliamentary committees have a broad public interest mandate and are not in a position to determine the rights and wrongs of individual cases or second guess or unpack decision-making of the Courts.
The Committee, however, is entitled to know enough about the circumstances of the specific case to assure itself and the Assembly that: (i) the legislative framework and delegated authority provided in the CYP Act has operated properly; and (ii) the extent to which the specific case might raise systemic issues has been thoroughly examined.
For the Committee to fulfil the remit given to it by the Assembly—that is, to be able to consider the full and accurate facts of the matter to which Part 1 of this inquiry relates—it required that protected and sensitive information be shared with it.
In its discussions to access information classified by the CYP Act as protected and sensitive information, at all times the Committee has acknowledged a full understanding of the privileged nature of the information it was seeking.  Importantly, the Committee was seeking to access this information not as a request under the CYP Act but as a proceeding of the Assembly.
While acknowledging the sensitivity of the content of this information, the need for the Committee to have access to this statutorily-protected information has raised some challenging procedural issues ‘regarding parliamentary supremacy, parliamentary privilege and the capacity of a parliament to delegate unfettered discretion to an agency of its own creation’.[footnoteRef:17] [17:  Advice to the ACT Legislative Assembly’s Standing Committee on Health, Ageing and Community Services on procedural matters related to child and youth protection services in the ACT (March 2020), p. 1.] 

The Committee established that its request for information is not a request under the CYP Act but arises from a proceeding of the Assembly.  The restrictions on information sharing provisions in the CYP Act therefore do not apply to the Committee’s request for information.[footnoteRef:18] [18:  Advice to the ACT Legislative Assembly’s Standing Committee on Health, Ageing and Community Services on procedural matters related to child and youth protection services in the ACT (March 2020).] 

The Committee notes that fundamentally an Act of Parliament is not intended to thwart a Parliament’s constitutional obligations to scrutinise Government policy or the operation of a statutory agency.  Were this to be the case, it would ‘involve a reversal of the Parliament’s role in Executive oversight if the Executive can decide what the Parliament can be allowed to know based on what the Executive arm of government thinks appropriate’.[footnoteRef:19] [19:  Advice to the ACT Legislative Assembly’s Standing Committee on Health, Ageing and Community Services on procedural matters related to child and youth protection services in the ACT (March 2020), p. 4.] 

The Committee further notes that the Minister and Director-General were willing to make information available to it but that this was to the extent that any such sharing was within the terms of the CYP Act.
For the purposes of this inquiry, it was the Committee’s disposition to not use its powers to order that the protected and sensitive information be provided to it but rather that it request access to such information pursuant to a proceeding of the Assembly.
[bookmark: _Hlk30007282]As a way of moving forward, it was with great reluctance, the Committee resolved pursuant to Standing Order 239[footnoteRef:20] to order that it be provided with the information it was seeking.  The Committee thanks the Minister and Directorate officials for making this information available and for meeting with it in-camera[footnoteRef:21] to discuss the information. [20:  Standing Order 239—Power to send for persons, papers and records. ]  [21:  In-camera hearing held on 30 June 2020.] 

Respecting a healthy upholding of expected norms
Throughout its discussions with the Minister and Directorate officials, at all times, the Committee acknowledged that it was acutely aware of the need to tread carefully in its dealings with protected or sensitive information.  Further, the Committee gave an undertaking that it wished to comply with the spirit of the CYP Act as it concerns maintaining the confidentiality of protected and sensitive information it receives.  The Committee also gave an undertaking that it would ensure that the identity and privacy of persons involved in the matter would be protected.
The Committee is always cognisant of the need to act in the public interest, that at no time would it unduly wish to trample on the law and that it also wishes to respect a healthy upholding of expected norms.
The Committee is also cognisant of the requirement of the Assembly in referring the matter for inquiry and report that it ‘take evidence and hold documents in ways that will not allow for individual people to be identified without their express consent’.[footnoteRef:22] [22:  ACT Legislative Assembly, Minutes of Proceedings, No. 98, 16 May 2019, pp. 1466–1467.] 

Examination of extent to which the specific case raises systemic issues
As noted previously, the Committee was provided with the protected and sensitive information it was seeking together with an opportunity to discuss this information with the Minister and Directorate officials.
[bookmark: _Hlk48310239][bookmark: _Hlk48722512][bookmark: _Hlk48722538][bookmark: _Hlk48908748]After reviewing and considering this information, the Committee is of the view that the interim report sets out a detailed and thorough examination of the extent to which the specific case might raise systemic issues.  In considering the systemic issues set out in its interim report, the Committee emphasises three concepts related to the implementation and administration of the legislative framework for protecting and safeguarding children.  These are: (i) lack of res judicata or issue estoppel in care proceedings and decisions to recommence care proceedings; (ii) the concept of cumulative harm in child protection; and (iii) reports to the Public Advocate under section 507 of the CYP Act.
Decisions to recommence care proceedings
[bookmark: _Hlk35526439]As set out in the interim report, it has been a long-standing practice that the legal principles of res judicata or issue estoppel do not apply in proceedings relating to the welfare and protection of children.  The Committee acknowledges that this practice equally affects parents, child representatives, the Director-General and any other party to a proceeding.  It also means that as this practice rests on general principles of law—its application is not discretionary, in that it is not free for either CYPS, any other party to proceedings, or the Court to decide whether it will or will not apply.
The non-application of these two legal principles to care proceedings was confirmed by Refshauge, J. in his written judgement of 21 December 2017:
There is, in care proceedings, no res judicata nor issue estoppel. See In the Matter of A (A Child); Semple v Heijer (Unreported, Full Court of Supreme Court of Western Australia, Malcolm CJ, Nicholson and Ipp JJ, 2167 of 1992, 22 December 1992) at 32.[footnoteRef:23] [23:  CP v Director-General of CSD and Ors [2017] ACTSC 394 [Appeal from the Childrens Court—Hearing dates: 1, 2 & 7 April 2015; Decision date: 21 December 2017; Before: Refshauge, J.]—paragraph 454.] 

[bookmark: _Hlk36469750]The reason why these principles do not apply to care proceedings is that:
[bookmark: _Hlk36469594][bookmark: _Hlk48725787]It has been well established that the primary reason for excluding the operation of these rules is that the welfare of the child is the paramount consideration, and that all available evidence must be considered to ensure the child’s best interests are served. It is also recognised that the Court hearing the matter maintains the discretion to decide how it conducts its inquiries and can exercise its own judgment as to what weight to place on any evidence put before it.[footnoteRef:24] [24:  Submission No. 2—ACT Government—Inquiry into CYPS (Part 1), p. 5—quoted in ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1), p. 19.] 

[bookmark: _Hlk36469618]In examining and determining what is in a child’s best interests, it is vital that all relevant information is made available to the decision-maker, without the complexities of evidential rules and restrictions.[footnoteRef:25] [25:  Submission No. 2—ACT Government—Inquiry into CYPS (Part 1), p. 5—quoted in ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1), p. 19.] 

The Committee notes that the appeals in both the Supreme Court and C of A were in the main based on evidence presented in the hearing in the Childrens Court in June 2014.  Given the delay in the decision handed down in the Supreme Court appeal hearings, all parties in the C of A were required to present arguments which relied on the 2014 evidence that was not current.  As a consequence, this meant that all parties were limited in providing the most relevant information concerning the current and future best interests of the children for the judicial decision-makers.
The Committee further notes that the C of A acknowledged in its written decision on 28 August 2018 that the Director-General had a right to commence fresh proceedings in the Childrens Court and that this was an option being considered by the Director-General.[footnoteRef:26]  Subsequent to the C of A judgement the Director-General did launch fresh proceedings. [26:  CP v DG, CSD [2018] ACTCA 31 [Hearing date: 7 August 2018; Decision date; 28 August 2018; Before: Burns, Elkaim & Mossop, JJ], paragraph 25, pp. 17–18.] 

The Committee acknowledges that the practice of non-application of the legal principles of res judicata or issue estoppel to care and protection matters recognises that family circumstances are dynamic—in that, a finding that a child is in need of care and protection is a decision applying a statutory test at a specific time.
[bookmark: _Hlk48726554]The Committee fully understands the procedural and practice foundation on which fresh proceedings in the jurisdiction of the Childrens Court may be recommenced.  The Committee, however, is firmly of the view that where the Director-General may consider commencement of fresh proceedings in the Childrens Court that any such decision must always be on the basis of new evidence.   
[bookmark: _Toc49345618]
[bookmark: _Toc49345619]The Committee recommends that where the Director-General pursuant to the Children and Young People Act 2008 may consider launching fresh proceedings in the ACT Childrens Court that any such decision must always be on the grounds of presenting new evidence.   
Cumulative harm
The Committee restates below the comments it has made previously on defining, identifying, assessing and understanding the critical systemic concept of cumulative harm.
[bookmark: _Hlk35338123]How cumulative harm is assessed across the care and protection system is an important systemic issue.  In considering the specific case subject to this inquiry, it appears that different judicial officers took different approaches concerning assessment of cumulative harm.  How the construct of cumulative harm is understood and defined in child protection legislation, policy and practice in the ACT is important.  Further, the concept of cumulative harm is not defined in the CYP Act.  The Committee notes the Government’s response to its recommendation that the concept of cumulative harm should be expressly defined in the CYP Act and related care and protection policies and practices[footnoteRef:27] as follows: [27:  Recommendation 1—ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1), presented 31 March 2020 (non-sitting circulation) and tabled 2 April 2020.] 

The Children and Young People Act 2008 (CYP Act) refers to cumulative harm in section 341(2), where significant harm is defined as including: ‘multiple instances of harm that together make up significant harm’.
As the CYP Act has now been in operation for 12 years and has been subject to a series of amendments during this time, consideration will be given to ensuring the Act is contemporaneous in its response to cumulative harm and other forms of abuse and neglect. The Government will consider potential amendments to the CYP Act when a relevant CYP Amendment Bill is next developed.[footnoteRef:28] [28:  Government response to ACT Standing Committee on Health, Ageing and Community Services, Interim Report on Child and Youth Protection Services (Part 1), presented 3 August 2020 (non-sitting circulation).] 

The Committee is of the view that cumulative harm of adverse childhood experiences is a significant consideration in child protection.  Further, it can have far reaching consequences for the development and well-being of children which can extend into adult life.
The Committee notes recent research[footnoteRef:29] on cumulative harm in the child protection system in Australia that explored: (i) how cumulative harm to children was identified, assessed, and ultimately incorporated into child protection and legal structures; and (ii) what were the most effective responses to cumulative harm in child protection practice.  This research found that although the construct of cumulative harm is increasingly incorporated into child protection practice and legislation, in practice it remains crisis driven.  The Committee further notes this research also found that ‘there is negligible research on what constitutes an effective response to cases involving cumulative harm’. [29:  Sheehan, R. (2019). ‘Cumulative harm in the child protection system: The Australian context’, Child and Family Social Work, 24 (10).] 

The Committee also notes other research which explored the prevalence of cumulative harm as a subtle and pervasive harm type and found that it was often dismissed or ignored in child protection assessment and reporting practices.[footnoteRef:30] [30:  Bryce, I. (2018). ‘A Review of Cumulative Harm: A Comparison of International Child Protection Practices’. Children Australia, 43(1), pp. 23–31.] 

[bookmark: _Hlk35528517]The Committee considers it would be beneficial to: (i) expressly define the concept of cumulative harm in child protection legislation, policy and practice in the ACT; (ii) prioritise prevention and early intervention as responses to reducing the cumulative impact of adverse childhood experiences; and (iii) that current gaps in the legislative response to cumulative harm identification and intervention should be identified and addressed.
Section 507 notification reports to the Public Advocate
Matters related to compliance—including timeliness and completeness—with regard to the provision of section 507[footnoteRef:31] notification reports to the Public Advocate have been an ongoing area of attention in the care and protection system.  [31:  Section 507 of the Children and Young People Act 2008—Public advocate to be told about action following appraisals.] 

The Public Advocate has an important function under the CYP Act to review the management of cases under section 507 of the CYP Act.  Section 507 reports:
 …relate to children in the care of the Director General and are required if there is a Concern Report on a child or young person already in the care of the Director General.  There can be several reports about the same incident and several reports can relate to the same child or young person.[footnoteRef:32] [32:  ACT Auditor-General’s Report No. 1 of 2013: Care and Protection System, p. 172.] 

Under section 507 of the CYP Act, the Director-General must give the Public Advocate a copy of these reports about: (a) the incident; and (b) what action (if any) the Director-General has taken because of the appraisal.
As it concerns the timeliness of the provision of notification reports, the Committee reiterates the sentiments expressed in the Human Rights Commission’s annual report that delay in receipt of these reports: 
[bookmark: _Hlk48734679]…seriously compromises the ability of the Public Advocate to adequately monitor this area of the child protection system and impedes the timely provision of individual advocacy for children and young people where required.69F[footnoteRef:33] [33:  ACT Human Rights Commission. (2017) 2016–17 Annual Report, p. 50.] 

The Committee understands that a Communications Protocol between the Public Advocate and CYPS was finalised in 2018.[footnoteRef:34]  Under the protocol, an agreed process for section 507 reports has been established including: [34:  Recommendation 4—9th ACT Legislative Assembly Standing Committee on Justice and Community Safety—Report on Annual and Financial Reports 2016–17, pp. 23–24.] 

…the provision of a fortnightly list of identified s507 cases, and the provision of both the Child Concern Report and the Appraisal Outcome Report at the time of advising the Public Advocate that an appraisal has been completed.[footnoteRef:35] [35:  Government Response to 9th ACT Legislative Assembly Standing Committee on Justice and Community Safety—Report on Annual and Financial Reports 2016–17, p. 4.  ] 

[bookmark: _Hlk48735810]Further, in addition to section 507 reports, the Committee understands that the Communications Protocol includes information as to the agreed timeliness of the provision of, and quality of information contained within, annual review reports (pursuant to sections 495 and 497 of the CYP Act).
[bookmark: _Hlk48735883]The Committee is of the view that there is merit in the Public Advocate informing the incoming Legislative Assembly on the effectiveness of the Communications Protocol in assisting the Public Advocate to: (i) adequately monitor these important areas of the child protection system; and (ii) provide timely provision of individual advocacy for children and young people where required.
[bookmark: _Hlk48736241][bookmark: _Hlk48736007]In the event that the Public Advocate considers that the operation of the protocol and/or compliance with the notification reporting (pursuant to section 507) and annual review reporting (pursuant to sections 495 and 497) of the CYP Act require improvement that these be advanced as part of a review of the CYP Act in the 10th Assembly.  The Committee notes that the CYP Act has now been in operation for 12 years and has been subject to a series of amendments throughout this time.  Further, the Committee’s recommendations to date as part of its inquiry into CYPS will require amendments to the CYP Act and the development of a relevant CYP Amendment Bill.    
[bookmark: _Toc49345620]
[bookmark: _Toc49345621][bookmark: _Hlk48909341]The Committee recommends that the Public Advocate of the ACT advise the 10th ACT Legislative Assembly (via the Speaker) by mid-March 2021 on the effectiveness of the Community Services Directorate’s Communications Protocol in assisting the Public Advocate to: (i) adequately monitor notification reporting (pursuant to section 507 of the Children and Young People Act 2008) and annual review reporting (pursuant to sections 495 and 497 of the Children and Young People Act 2008); and (ii) to provide timely provision of individual advocacy for children and young people where required.
[bookmark: _Toc49345622]
[bookmark: _Toc49345623][bookmark: _Hlk48909494]The Committee recommends that, in the event that the Public Advocate of the ACT considers that the operation of the Communications Protocol and/or its compliance with the notification reporting (pursuant to section 507 of the Children and Young People Act 2008) and annual review reporting (pursuant to sections 495 and 497 of the Children and Young People Act 2008) require improvement, these considerations be advanced as part of a review of the Children and Young People Act 2008 in the 10th ACT Legislative Assembly.  
Report on information sharing under the CYP Act
The Committee reported on Part 2 of its inquiry examining information sharing under the CYP Act on 30 July 2020.  In that report the Committee made 44 recommendations focused on the ability to share information in the care and protection system in accordance with the CYP Act.
The Committee is of the view that several of the recommendations made in its report on Part 2 of this inquiry are of relevance to addressing the potential systemic issues it raised in relation to Part 1.
[bookmark: _Toc49345624]
[bookmark: _Toc49345625]The Committee recommends that the ACT Government action the recommendations made by the 9th ACT Legislative Assembly Standing Committee on Health, Ageing and Community Services in its Report on Child and Youth Protection Services (Part 2). 
Fitness of Assembly procedures for obtaining information
The process by which the Committee accessed protected and sensitive information under the CYP Act for this inquiry raises an important consideration about the fitness of the Assembly’s procedures for obtaining information to ensure oversight and scrutiny of Government policy and/or the operation of its entities.
The Committee is firmly of the view that the fitness of the Assembly’s procedures for obtaining information needed to demonstrate transparency are sufficient and draw from the Assembly’s powers and privileges.  The Assembly has these powers and privileges because of its responsibility, on behalf of the citizens of the ACT, to oversee actions of the Executive and its agencies, to ensure transparency, and to hold the Government to account.
[bookmark: _Toc49345626]
[bookmark: _Toc49345627]The Committee recommends that the ACT Executive Government strengthen its understanding of: (i) the procedures available to the ACT Legislative Assembly for obtaining information as required to carry out its constitutional obligations to scrutinise Government policy and/or the operation of its agencies; and (ii) the powers and privileges from which the authority for these procedures are sourced.  

[bookmark: _Toc341433430][bookmark: _Toc341687875]
[bookmark: _Toc49281160]Conclusion 
1.1 As noted in its interim report—sadly, the matter subject to Part 1 of this inquiry involved the removal of five children from the care of their mother.  In that context, the Committee was asked by the Assembly to analyse the 2018 C of A decision—to identify potential systemic issues that may need to be addressed, and report these to the Assembly.
In the interim report, the Committee set out a detailed analysis of potential systemic issues that it considered may need to be addressed.  In this final report, after receipt of outstanding information that was not available at the time the Committee presented its interim report, the Committee concludes its consideration of the matter referred to it by the Assembly.
[bookmark: _Hlk48722242]After reviewing and considering this information, the Committee is of the view that the interim report sets out a detailed and thorough examination of the extent to which the specific case might raise systemic issues.  In considering the systemic issues set out in its interim report, the Committee emphasises three concepts related to the implementation and administration of the legislative framework for protecting and safeguarding children.  These are: (i) lack of res judicata or issue estoppel in care proceedings and decisions to recommence care proceedings; (ii) the concept of cumulative harm in child protection and the importance of defining, identifying, assessing and understanding this critical systemic concept; and (iii) reports to the Public Advocate under section 507 of the CYP Act.
The Committee has approached the remit given to it by the Assembly with great care and empathy and with a deeply held concern to ensure that any potential systemic issues arising are identified and addressed.  In its examination of the referred matter the Committee has applied careful, rigorous and thoughtful consideration and has been acutely aware and alert to the sensitivity of the issues raised by this inquiry.
The Committee notes that the clients of care and protection services include some of the most vulnerable members of our community, and that their safety and well-being must attract our highest priority.
The Committee further notes that questions about, and decision-making surrounding, the care and protection of children and young people in the Canberra community are often controversial, complex and require a balancing of rights.  In that context, those working in the care and protection space work in a challenging, tough and complex environment.  Equally important is that all in the Canberra community have a role to play in the well-being and safety of children and young people in our community.      
In light of the recommendations the Committee has made in its interim report on Part 1 and its report on Part 2, the Committee has made 6 additional recommendations in its final report on its inquiry into child and youth protection services (Part 1).
The Committee wishes to thank all of those who have contributed to this part of its inquiry.



Ms Bec Cody MLA
Chair
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Advice to the ACT Legislative Assembly’s Standing Committee on Health, Ageing and Community Services on procedural matters related to child and youth protection services in the ACT

Richard Herr OAM

Background 
As part of the Legislative Assembly’s Standing Committee on Health, Ageing and Community Services (the Committee) inquiry into matters related to Child and Youth Protection Services (CYPS) in the ACT under the Children and Young People Act 2008 (the Act), the Committee sought procedural advice on securing relevant information from CYPS officials.  Beyond the sensitivity of its contents, the need for this statutorily protected information has raised some challenging issues regarding parliamentary supremacy, parliamentary privilege and the capacity of a Parliament to delegate unfettered discretion to an agency of its own creation. 
Specifically, the Committee asked for advice on answering the following questions: 
1. is the Committee obliged to comply with the secrecy provisions of the Act relating to protected and sensitive information; 
2. if the Committee is exempt due to the separation of powers and parliamentary privilege—how far can it go [with consideration—that the Committee would not unduly wish to trample on the law and would also wish to respect a healthy upholding of expected norms]; and
3. whether the Assembly can waive implicitly its parliamentary privilege by the legislation it passes on a specific matter?
At the constitutional level, these bring to the fore the Assembly’s role in maintaining the democratic values of the Westminster model of responsible government.  At an operational level, these questions go to the enduring responsibilities the Parliament has for ensuring that the laws it passes deliver the legislative benefits originally intended.  Parliament’s review and assess obligation is especially important in the case of statutory agencies that have delegated very significant regulatory authority.  The Parliament has the powers and privileges it has because it has the responsibility to oversee Executive actions and agencies, on behalf of the people, to guarantee transparency and accountability from the Government.  While the Parliament’s right is absolute, there are circumstances where exercising this right may be imprudent and/or disruptive to good order and governance.  The challenge is to find a path that allows the Parliament to maintain its rights even as it exercises restraint to avoid undue obstruction to the reasonable discharge of Executive powers.   
First Principles
The opinion and advice that follow are based on the central tenets of democracy and especially the Westminster model of responsible government on which the Australian Capital Territory’s system of governance is based.  The key canons of democracy include popular sovereignty, the rule of law and the principle that all public power must be publicly accountable.  The essence of democracy is, as former Chief Justice Robert French described it, “informed by the principle that there is no such thing as unlimited official power.”[footnoteRef:36] [36:  Chief Justice Robert French AC, “Public Law - An Australian Perspective” Scottish Public Law Group, Edinburgh, 6 July 2012.  Accessed at: https://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj6jul12.pdf] 

The Westminster system of responsible government has evolved over some three centuries to ensure that official power is limited and responsible to the people who are the source of all official power.  The core principles of the Westminster model are that:
· The Parliament is the supreme organ of government;  
· The Ministry (Government) is responsible to the Parliament;
· The non-elected Executive (bureaucracy and statutory agencies) are accountable to the Parliament through the Ministry; and
· The internal arrangements and proceedings of Parliament are absolutely privileged (not reviewable by the courts).
These long-established principles establish that the Executive arm of government is subordinate to the Parliament and therefore is both answerable to, and responsible to, the Parliament.  Thus, despite references in the Westminster literature to the separation of powers, the Westminster model makes no assumption of equality between these two arms of government in the fashion of the American system of a strict separation of powers.  While not explicit, the supremacy of the Legislative Assembly of the ACT is clear in section 19 of The Australian Capital Territory (Self‑Government) Act 1988 which empowers the Assembly to dismiss the Chief Minister and in section 46 thereby the entire Government.  
The constitutional supremacy of Parliament is why any option for resolving a dispute over the production of documents must rest on the presumption that the onus of proof against producing documents ordered by the Parliament rests entirely on the Executive.  It is the Executive arm of government which must demonstrate why it is attempting to refuse parliamentary transparency and accountability; in short resisting its constitutional obligation to be responsible to parliament.  It is not adequate to have a reason to prefer not to hand over documents.  The Executive must have a compelling reason – one that is persuasive to the Parliament.  Importantly, this matter has already been litigated in the Egan v Willis and Egan v Chadwick cases.[footnoteRef:37]  The courts found in favour of the Parliament, ruling that the Government had to respect its responsibility under Westminster conventions to be accountable to Parliament. [37:  Egan v Willis [(1998) 195 CLR 424] and Egan v Chadwick [(1999) 46 NSWLR 563] 

Nevertheless, in practice, while Parliament may have an absolute right to information, it may be imprudent to demand this right absolutely.  There are all types of privileged relationships that are protected because these respect civil liberties or are necessary for good order in the community.  Lawyer-client, doctor-patient, journalist-source, priest-penitent are some that come to mind readily.  These are controversial at times as recently with the AFP raids on the ABC or the Church’s seal of the confessional and child abuse.  The Government’s claim to some sort of executive privilege may be desirable and conducive for good governance but it is not a right that it can claim against Parliament absolutely.  Still, a Parliament needs to use discretion in its relations with the Executive by being prudent in how it uses its oversight/accountability powers to avoid unnecessary and unproductive stalemates.

Opinion on the Questions Put by the Committee
The opinion that follows on each of the three questions put by the Committee is informed by these key principles of the Westminster system outlined above as well the materials made available for review. 

1.  Is the Committee obliged to comply with the secrecy provisions of the Act relating to protected and sensitive information?
Answer:  In general terms, neither the Committee as an entity nor MLAs individually appear able to be legally bound by the secrecy provisions under the Act while acting in their parliamentary role.  They are not a s843 “information holder” under subsections (a) or (b) under the Chapter 25 “information secrecy and sharing” in the first instance.  The Committee and its members do not create or routinely come into possession of CYPS protected or sensitive information.  The Committee only gains access to such information when an information holder such as the Minister or Director-General shares it.  
Although both the Minister and the Director-General have the authority to share protected or sensitive information, the restrictions of information sharing provisions of the Act do not apply to the Committee’s request for information.  This is not a request under the Act but arises from a proceeding of the Assembly.  It is based in parliamentary supremacy and its power to demand information and documents from the Executive.  Given the statutory basis for the CYPS, the relationship between the Minister and the agency is not as administratively linear as it would be between a minister and a department, however.  There may be some ambiguity under the Act as to who has the direct responsibility for providing the requested information to the Committee.   
Once in possession of such data, the requirement for compliance appears to apply only if the information is further shared inappropriately.  As recognised by the Minister and the Director-General, insofar as such information comes into the possession of the Committee from an information holder as part of its work, it is protected by parliamentary privilege.  This means the Act does not apply, in this circumstance, to the Committee since its actions are not justiciable.  This privilege, however, cuts both ways in safeguarding the CYPS’s protected or sensitive information.  Any MLA or staff member of the Committee with access to this privileged information and then released it outside the authority of the Committee would be guilty of a contempt of Parliament.  
This fact needs to be borne in mind by those who are distrustful of the Committee’s capacity to preserve the CYPS’s protected or sensitive information.  Not all that occurs within Parliament or its committees are “proceedings of parliament” that attract parliamentary privilege.  Thus, breaching the Committee’s procedures could prove both a legal offence as well as an offence against the parliament.  
In the material made available for this advice, there is clear evidence that both sides are very cognisant of the need to tread carefully in dealing with protected or sensitive information.  This mutual awareness should be respected as a significant point of common interest with regard to the question of sharing information.  Nevertheless, mutual appreciation does not create a common relationship to the Act.  The Committee has both the historic powers of the “grand inquest of the nation”[footnoteRef:38] as well the responsibility for ensuring the Act delivers its intended legislative benefits to the people of the ACT.   [38:  Neil Laurie, “The Grand Inquest of the Nation - A Notion of the Past?” in Parliament 2000 - Towards a Modern Committee System, The Queensland Parliamentary Library 2001 Occasional Monograph No. 2 ] 


2.  If the Committee is exempt due to the separation of powers and parliamentary privilege—how far can it go [with consideration—that the Committee would not unduly wish to trample on the law and would also wish to respect a healthy upholding of expected norms]?
Answer:  This question seems to go to the heart of the issue between the Committee and the CYPS.  Australian democracy is based on the rule of law.  Broadly, parliamentarians and Parliament as an institution are obligated to obey the law, of course.  But, the proceedings of Parliament are not regulated by statute.  While the constitution and some relevant statutes can limit the reach of parliament, there is no evidence that the Committee is testing the normal application of the law under the Children and Young People Act 2008.  The Assembly has the authority under parliamentary powers, privileges and immunities to request the information it seeks.  The Act itself provides a legal pathway for sharing of the CYPS’s protected or sensitive information.  Thus, the question is not so much “how far can the Committee go” as “how far should the Committee go”?
In part, the question of how far the Committee should pursue its demand for information from the CYPS depends how much it needs the information.  The Committee through the Assembly has a number of avenues that it might use to seek compliance with its request.  At the “nuclear” end of its options, the Committee could recommend to the Assembly such sanctions as the suspension of the Minister, citing the Director-General for contempt of Parliament or amending the Act if the perceived obstruction were to continue to impede the work of the Committee.  More practically, the Chair or any member of the committee could use the procedure under Standing Orders by lodging a notice of motion seeking the Assembly to order the information if this is not forthcoming voluntarily.  
The crux of the matter for voluntary compliance with the Committee’s request appears, at present, to revolve around who decides on the terms by which the required information is to be shared.  The Minister and Director-General have expressed concern that some CYPS protected or sensitive information might be made public inappropriately if such information is shared with the Committee without some (as yet unstipulated) protocols to govern its use.   The justification for this apprehension is their view that sharing any information must pass the Act’s section 851 test that, “giving the information is in the best interests of the child or young person.”  Consequently, their preferred path forward appears to be for the Committee to give the Minister and/or Director-General a controlling decision on what the appropriate protocols might be for sharing the requested information with the Committee.  This would appear to put the Committee into pretty much the same category as any other entities/person who seek information through the provisions of the Act provides.  
The Committee believes, rightly in my opinion, that this constraint is unacceptable.  As noted below, the Act is not intended to frustrate the Assembly’s constitutional obligations to scrutinise Government policy or the operation of the CYPS as a statutory agency.  Fundamentally, this would involve a reversal of the Parliament’s role in Executive oversight if the Executive can decide what the Parliament can be allowed to know based on what the Executive arm of government thinks appropriate.  Equally, it would be a de facto curtailment of the Assembly’s Article 9 privilege to speak and publish freely in, and through, Parliament if the Committee were to make a commitment to not publish information in advance of knowing what the information was. Aspects of this matter are addressed further in the answer below.  

3. Whether the Assembly can waive implicitly its parliamentary privilege by the legislation it passes on a specific matter?
Answer:  Just as a Parliament can legislate to make explicit in statute that it has certain privileges, it is possible for a Parliament to waive its exercise of a privilege.  This was confirmed in the case of Arena v Nader and Others [1997].[footnoteRef:39]  However, former Clerk of the Senate, Harry Evans, warned that there are limits to the extent of waiving parliamentary privilege: [39:  Arena v Nader (1997) 42 NSWLR 427. ] 

Although the federal and state parliaments of Australia have the power to alter the law of parliamentary privilege by legislation, some core element of parliamentary privilege may be constitutionally entrenched because it is essential for the ability of the parliaments to function, and to that extent parliamentary privilege may therefore not be amenable to alteration by statute.[footnoteRef:40] [40:  Australia, Senate, Harry Evans, “Franca Arena and Parliamentary Privilege”, Papers on Parliament No. 52, December 2009.  ] 

The decision in Re Bolton; Ex parte Beane perhaps serves as a more practical guide to the general principles that apply when considering a Parliament’s waiver of privilege:
“Unless the Parliament makes unmistakably clear its intention to abrogate or suspend a fundamental freedom, the courts will not construe a statute as having that operation”.[footnoteRef:41] [41:  Re Bolton; Ex parte Beane (1987) 162 CLR 514] 

While this case was about personal rights, it is clear that this, along with the Arena case, strongly support the view that parliament’s fundamental “rights” as encapsulated in its powers, privileges and immunities cannot be inadvertently legislated away.  
Importantly, the Assembly itself has shown an awareness of being careful to avoid inadvertently circumscribing its privileges.  Through its Continuing resolution 4A [“Claims of parliamentary privilege that arise during the exercise of the ACT Integrity Commission’s powers and functions”], the Assembly made clear that it wishes to preserve and protect parliamentary privilege explicitly even while dealing with inquiries that go into the activities and behaviour of MLAs in the Parliament.  
There appears to be no evidence that Parliament intended the Act’s statutory secrecy provisions to frustrate parliamentary scrutiny of Government policy and its implementation.  The Act establishes the CYPS as a regulatory body and as such is subordinate to the Assembly which has the power to disallow its regulations.  The Act’s provisions cannot fundamentally take precedence over the Assembly’s powers to demand information from the CYPS or circumscribe its Article 9 privileges with regard to the information given to the Committee.

Resolving the Impasse
The impasse between the Committee and Minister/Director-General over sharing information at times suggested dialogue from “Yes, Minister”.  The Committee’s efforts to bolster public confidence in the CYPS through greater transparency is being held up through a lack of transparency from the agency to the Committee.  The deadlock over information persists despite statements made within the Committee hearings to suggest that both the Committee and the CYPS want to find a mutually satisfactory modus vivendi around the current impasse.  Indeed, the language the Committee used in question 2 above shows that it wants to comply with the spirit of the Children and Young People Act 2008 with regard to secrecy even though it is not obliged to obey the law as it applies to the bureaucracy and the general public.  For their part, the Minister and the Director-General appear willing to share information but apparently perhaps only to the extent they believe they are acting within the terms of the Act.  
There are several levels in the sticking points between the Committee and the Minister and Director-General on accessing CYPS information.  The three levels identified by the Committee are 1) the specific case; 2) the systemic issues that might be identified from a detailed review of the specific case; and 3) on-going issues with regard to the CYPS sharing information with the Assembly.  The idea of a “protocol” to resolve these sticking points has been raised although it is not clear whether this means some temporary working arrangement or some more formal rule that might serve as a test template for other occasions involving sensitive or legally protected information.  As noted below, unfortunately I do not believe there is an “off-peg” permanent solution.  Moreover, while a negotiated agreement to voluntary compliance with the Committee’s request for information would be the best immediate way forward, breaking the impasse this way cannot proceed on the basis of an equality of negotiating positions.  The supremacy of Parliament prevents this.  
The first level is concerned with the very personal and sensitive information associated with the court case which has sparked the Assembly’s reference to the Committee.  While not wishing to re-litigate the case, the Committee is entitled to know enough about the circumstances to assure itself that the machinery and delegated authority provided in the Act has operated properly.  The Committee’s interest here is limited by its narrow focus on the specifics of a single case but, even so, the CYPS should recognise that the Committee’s concerns are broader than just the remit of the CYPS responsibilities under the Act.  Insofar as the Committee and the CYPS have common interests in protecting the privacy and personal concerns of the parties involved in this specific case, it would be best if a working agreement could be reached to allow the Committee to satisfy itself and the Assembly as to the extent this case might raise level 2) implications.  
Regardless of whether there is limited and special accord (protocol) to manage the sensitive information for the specific family concerned, the Committee needs access to CYPS information for the broader aspects the Committee’s reference to identify systemic issues and to promote greater transparency.  This second level of the inquiry is where the request by Minister and Director-General for a “protocol” to allow the CYPS to provide information to the Committee seems less supportable.   For the reasons identified previously in this advice, the Committee has the weight of parliamentary powers and privileges on its side as far as its conduct of this inquiry is concerned.  Conceding ground against transparency before the Committee has investigated fully the need for the extent of secrecy currently in force would scarcely improve public confidence in the Committee’s outcomes.  That said, an effective, one-off working relationship between the Committee and the CYPS appears to be the most effective approach in order for the inquiry to proceed in a timely fashion.  
If there is a need for a special protocol for information sharing, it is my view that it should come as a result of the Committee’s inquiry based on the identification of specific needs.  The adequacy of the Assembly’s standing order 213A which provides a mechanism for resolving claims by the Executive against providing information requested by the Assembly appears not to have been yet tested in this inquiry.  Although the success of this procedure for securing information from the Executive has been occasionally mixed elsewhere, it does appear to be the gold standard for parliamentary procedure at present for addressing Executive recalcitrance.  If this provision has limits with regard to demanding especially sensitive/privileged information, this should be found by the Committee as a level 3) outcome of its inquiry rather than modifying parliamentary procedures in anticipation.  
This third aspect of this enquiry – looking at information sharing – may demonstrate the fitness of the Assembly’s procedures for obtaining the information needed to demonstrate transparency and so obviate the need for new protocols in this area.  On the other hand, it may find areas of inadequacy that necessitate procedural changes by the Assembly, new protocols or administrative arrangements within the CYPS or legislative amendments to the Act to secure improved transparency by new mechanisms to manage the necessary secrecy and confidentiality of information within the CYPS.  Given the present state of uncertainty, it would appear prudent not to make concessions on information sharing until the Committee reaches some findings on the need to do so.  
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