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Resolution of appointment

At its meeting on Wednesday, 8 June 2016, the Assembly passed the following resolution:

"That:

1. a select committee on the Legislative Assembly (Parliamentary Budget Officer) Bill 2016 be established to inquire and report on the Bill and any other related matter;

2. the Committee be comprised of Mr Barr (Treasurer), Mr Rattenbury and Mr Smyth;

3. Mr Rattenbury will chair the Committee;

4. the Committee report to the Assembly by 2 August 2016; and

5. If the Assembly is not sitting when the Committee has completed its inquiry, it may send the report to the Speaker or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publishing and circulation.”
On 15 July 2016, Mr Smyth MLA resigned as a Member of the Legislative Assembly creating a vacancy on the Committee.  On that date, Mr Coe MLA was appointed to the Committee by the Speaker under Standing Order 223.

Glossary

	The ACT PBO Bill
	The Legislative Assembly (Parliamentary Officer) Bill 2016 presented to the ACT Legislative Assembly on 4 May 2016 by Mr Brendan Smyth MLA

	Explanatory Statement
	Explanatory statement issued with the ACT PBO Bill 

	Commonwealth PBO
	The Parliamentary Budget Officer established pursuant to the Parliamentary Service Amendment (Parliamentary Budget Officer) Act 2011 (Cwlth)

	NSW PBO
	The Parliamentary Budget Officer for NSW established and appointed pursuant to the Parliamentary Budget Officer Act 2010 (NSW)

	Victorian PBO
	The Parliamentary Budget Officer for Victoria proposed by the Parliamentary Budget Officer Bill 2016 (Vic)

	Election period
	(Pursuant to the ACT Electoral Act 1992)

in relation to an election, means the period—

(a) beginning on the first day of the pre-election period; and
(b) ending when the result of the election is declared

	Caretaker period
	(Pursuant to the ACT Electoral Act 1992)

means the period of 37 days ending on the polling day for an election.

	Registered party
	(Pursuant to the ACT Electoral Act 1992)

means a political party registered under part 7 of the Act - (Registration of political parties).
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Recommendations

Recommendation 1
3.9
The Committee recommends that the Legislative Assembly (Parliamentary Budget Officer) Bill 2016 not be further considered by the Eighth Assembly, and that the Bill be scheduled for consideration by an appropriate committee of the Ninth Assembly in a manner that the Ninth Assembly may decide is appropriate following the formation of the Ninth Assembly.



1 INTRODUCTION AND CONDUCT OF INQUIRY

Referral of the Legislative Assembly (Parliamentary Budget Officer) Bill 2016 to the Committee
1.1 On 4 May 2016, Mr Smyth MLA, presented the following papers in the Legislative Assembly:

· Legislative Assembly (Parliamentary Budget Officer) Bill 2016
· Explanatory statement

1.2 At the time of presentation of the Legislative Assembly 9Parliamantary Budget Officer) Bill (the PBO Bill) Mr Smyth MLA made a presentation statement on the Bill.  The Bill, the explanatory statement and the presentation statement made by Mr Smyth are in Appendices A, B and C respectively.

1.3 In his presentation statement, Mr Smyth provided the Assembly with details of the proposed ACT Parliamentary Budget Officer (PBO).  Mr Smyth noted that:
What this bill would do is give access to a fully independent policy costing unit separate from the Treasury directorate. That independent body would be called the parliamentary budget officer. The bill to establish the parliamentary budget officer ensures that all members get support on a level playing field. The public accounts committee, for instance, would have access to those services, as would any of the committees.
This goes beyond individuals or parties. It is actually designed to be of assistance and an aid to all of us in whatever facet of our activities we undertake here, particularly for something like the estimates committee. I think that last year the estimates committee spent something like $30,000 on getting assistance, on getting the analysis to undertake more detailed work so that the estimates committee could do its job properly. So I think that in terms of the evolution, this is certainly where we are heading. The question, I guess, for members will be: do they think this is the right time? Something exciting might happen in about 165 days from now. I think this is the perfect time to set this up and to have it ready for the upcoming election.
In terms of support functions for all members, the PBO would provide policy costings on a request by a member of the Assembly. During the pre-election period it would provide policy costings on request by an authorised member of a parliamentary party or an independent member of the Legislative Assembly. It would provide members with support on, for instance, analysing the budget papers. It would provide support to any of the committees, whether standing or select, to assist them in their functions. It could also undertake general research and analysis of budget papers and financial policy settings.
What the bill proposes is that the PBO become an officer of the Assembly to guarantee that independence. The bill has in it a range of safeguards to ensure a robust appointment process and, if necessary, a dismissal process for inappropriate behaviour. In particular, it provides for protection of confidential information so that the PBO can go to Treasury or various departments to request information about particular services, and that request must remain inside the appropriate service.
We are approaching a period where the services of a PBO would deliver maximum value. I believe that it would be appropriate to pass this bill in June which, of course, would be the budget sitting itself. I do not expect that the PBO would cost a great deal. One of the provisions of the bill is that the PBO would be appointed for a period of up to four years. In effect, you could have a PBO for a whole term. You could find somebody who gets experience at looking at the four budgets that lead up to the next election. That would be useful in terms of continuity. The act provides for the PBO to be appointed for potentially up to two terms.

1.4 The PBO Bill, Explanatory Statement and the Draft Guidelines were referred to the Select Committee for examination and report by 2 August 2016.  

Terms of reference

1.5 The Terms of Reference which were passed by the Legislative Assembly appear at the start of this report.
Submissions 

1.6 The Committee called for submissions by placing a notice on the Legislative Assembly’s website, and by advertising for submissions in The Canberra Times on 14 June 2016.

1.7 The Committee received two written submissions as follows:

· ACT Government (submission 1)

· Mr Stephen Bartos (submission 2)

1.8 To ensure this report provides complete information for the Assembly, these submissions appear in Appendix D.

1.9 The Committee has conducted its inquiry by undertaking some preliminary analysis of the processes that have been followed in the operation of the two principal PBOs in Australia: the Commonwealth PBO established in 2011 and the NSW PBO established in 2010.  The Committee has also given preliminary consideration to the provisions of the Victorian Parliamentary Budget Officer Bill 2016; yet to receive final consideration by the Parliament of Victoria.
1.10 As part of this brief analysis, the Committee considered the various annual reports from the Commonwealth PBO and the 2015 report from the NSW PBO, as both relate to matters raised by the Bill, including pre-election commitment costing.
1.11 In addition, the Committee held discussions with the 2015 NSW PBO, Mr Stephen Bartos, who provided the Committee with the benefit of an analysis of the operations of one model of a PBO; that is, a PBO which is established for the period of a general election, but which does not have a role outside that election period.
1.12 The Committee invited a discussion with the current Commonwealth PBO, but was unable to arrange that discussion due to the imminent Federal general election, and the PBO's commitments to the Offices’ role in pre-election commitment costings and the preparation of a post-election report on the PBO’s operations during the election period.
Report Structure

1.13 Chapter 2 outlines briefly the background to PBOs in Australia as at 2016 and outlines the results of reports from the Commonwealth and NSW PBOs to Parliament since their respective establishment.
1.14 Chapter 3 provides some comment directed at the Bill and how the Committee considers this piece of legislation can be profitably and constructively dealt with by the Assembly at this time.
1.15 Chapter 4 acknowledges assistance and contributions made to the Committee’s inquiry. 
2 Role of Australian Parliamentary Budget Officers - 2016
Commonwealth and NSW

2.16 Systematic and formal approaches to the establishment, powers and operations of PBOs in the Australian Parliamentary structure were the subject of public debate leading to the establishment of two PBOs in 2010 (NSW) and 2011 (Commonwealth)..

2.17 Under amendments to the Parliamentary Service Act 1999 (Cwlth) contained in the Parliamentary Service Amendment (Parliamentary Budget Officer) Bill 2011 (Cwlth), the costing of budget, policy and pre-election commitments at the Commonwealth level is carried out by the Commonwealth PBO.

2.18 The Commonwealth PBO has presented annual reports to the Parliament since 2011 on the range of activities conducted by that Office and the performance against statutory requirements as specified in the establishing legislation.

2.19 The PBO in NSW, by contrast, and with differing means and practices to the Commonwealth PBO has discharged responsibilities and functions under the NSW PBO Act 2010 and reports to the NSW Parliament after each general election.  In addition, the NSW PBO has its report assessed and analysed by the Public Accounts Committee of the NSW Legislative Assembly following its tabling in the NSW Parliament.
Reports  - Commonwealth and NSW PBOs

2.20 Annual reports from the Commonwealth PBO have provided detail and information on the discharge of the PBO’s role in all aspects of the Office’s role.  
2.21 The reports from the Commonwealth PBO comprise, in the case of the 2013-14 report, details of costings sought, costing process and activities and outcomes for inclusion in the PBO post-election report (a special report).

2.22 The Committee notes this report as a model for a PBO of the Commonwealth’s wide role and responsibilities.
2.23 The Post-election Report from the NSW PBO differs considerably to the Commonwealth PBO due to the difference in the roles and functions of the two offices.

2.24 The 2015 PBO report notes that: 
The 2015 NSW election was the first time in Australian history both Government and opposition parties have used a Parliamentary Budget Office to cost their election policies and have their total impact published in a budget impact statement.

2.25 The Report contains a detailed account of all aspects of the NSW PBOs activities and performance during the election period, and provides a number of recommendations for the possible improvement and possible amendment of the PBO legislation and other matters.  It is noted that these recommendations are referred to the Public Accounts Committee of the NSW Parliament – and the NSW Parliament - for consideration and action. In the case of the 2015 report from the NSW PBO that report was considered and the PAC response and report to the Legislative Assembly was tabled in October 2015.

Discussions with Mr Stephen Bartos

2.26 As noted, the Committee had the benefit of a discussion with Mr Stephen Bartos, the NSW PBO for the 2015 election period.  The Committee was provided with some valuable analysis and comment by Mr Bartos on the working of the NSW model PBO, and the essential features of  a successful PBO, given his experience in NSW as the 2014-15 PBO.

2.27 The key issues that Mr Bartos identified for the Committee included 
:

· The matter of primary and central importance in a PBO model is that be an Officer of the Parliament.

· The NSW PBO model can be seen as a pragmatic response to the requirements of a PBO which does not have a continuing policy and budget costing role (as is the case with the Commonwealth PBO).  In this context, the current ACT Bill may need to address the model it currently proposes, as the NSW experience has been very positive in providing for a PBO of specific existence each election period.

· A strength of the NSW PBO experience in 2014-15 was the effectiveness and flexibility of having parliamentary committee staff seconded to the PBO, along with specialist policy area secondees form major agencies and departments. This relationship with the Parliamentary Committee office, and the relevant Treasury/Finance Committee of the NSW Parliament was of great assistance to the PBO and to the Parliament’s confidence in the PBO process.

· Confidentiality of information and costings requests provided to the PBO is an essential element in the confidence and support the NSW PBO experienced.  Costing applications are not available through Freedom of Information process, and must remain confidential to allow for frank costing advice and for parties to have that ability to withdraw applications if costing advice warrants such a course

· An independent PBO is essential.  The choice of a PBO in NSW is assisted to some extent by the guarantee that the fixed-term arrangement ensures that a PBO is not considered to be a career executive or ongoing appointment and can, as  a result, exercise considerable independence.

· A post-election reporting arrangement – as provided for in NSW – is desirable; the PBO reports to the Parliament and the Public Accounts Committee which then provides a response to the PBO’s report and any recommendations for the future.  It is noteworthy that the NSW PBO made a number of detailed recommendations for the future operation of the NSW PBO legislation and the PBO office

· An important element in NSW PBO functions is the election year Budget report prepared for the Leaders of the Government and the Opposition and which are provided to them 15 days prior to the election date (a fixed date, as in the ACT).  This process allows  maximum opportunity for more informed preparation of policies before publication of costings by the PBO, and ensures that eventual publication of PBO costings on its website is of maximum benefit to the community.

· Relationships with the PBO stakeholders, including parliamentary leaders, and their nominees, heads of government agencies and their staff and the Parliament’s Presiding Officers, and staff of the parliamentary departments and committees is a high priority for the NSW PBO, and should be generally for parliamentary budget and costings officers.

· The growth of parliamentary budget and costings officers generally, as evidenced by the OECD information and analysis base on such offices  from a range of jurisdictions, suggest that the model is established an a principal means of the legislature’s scrutiny of budget and election commitment costing.

ACT Election Commitment Costing Act 2012
2.28 The ACT has legislation governing the activities of the ACT Treasury and costing mechanisms pursuant to the Election Commitment Costing Act 2012. The ACT Treasury Directorate costed election commitments in accordance with the Act in the 2012 ACT election.
2.29 The 2012 Act was considered and reported on before its enactment - with recommendations for some changes – by a Select Committee of the Assembly in 2012.   The Committee considered the principal elements of the scheme for election commitment costing provided by the Exposure Draft of the Bill for the Election Commitment Costing Act including the process of referring election commitments for costing during an election period, the method by which the costings are carried out and the agency which conducts and scrutinises the costings.

2.30 In the course of this brief inquiry, the Committee did not consider the experiences of the ACT election costing regime in the context of the PBO Bill.

3 Further consideration of the Legislative Assembly (Parliamentary Budget Officer) BILL 2016 
Introduction

3.31 The structure of the PBO Bill has not been examined as envisioned by the reference of the Bill as the Committee has not had the opportunity to examine and consider the Bill in detail. Illness, and the resignation of Mr Smyth, meant that the Committee was not able to fully scrutinise the Bill. Equally, the proximity of the last sitting week and the 2016 election did not, in the Committee’s view, allow time for the implementation of a PBO for the 2016 ACT election.
3.32 As noted earlier in this report, the Committee received two submissions on the PBO Bill: one from the ACT Government and a second form Mr Stephen Bartos.  As noted, these submissions are reproduced in Appendix D.

3.33 The Committee has not undertaken an analysis of the submissions or made any decision on how the observations in the submissions, particularly those from Mr Bartos, may be implemented or how the arguments relevant to the proposal for a PBO structure in the Bill might be applied in the ACT jurisdiction.
3.34 As the ACT PBO is proposed by the Bill to be an officer of the ACT Legislative Assembly (as are the Commonwealth PBO and NSW PBO Officers of the Commonwealth and NSW Parliaments respectively) the Committee has, given the time and the limitations on its inquiry process, reached the conclusion that it is important that the Assembly not proceed with the further and more detailed examination of the Bill in the very limited Assembly time available in August 2016, and in a pre-election period following that sitting period.
Committee Observation and comment

3.35 In this report, the Committee draws the attention of the Assembly to a number of matters including developed - and developing – models and performance by the Commonwealth and NSW PBOs which, the Committee strongly believes, should be carefully considered and further explored in examining the Legislative Assembly (Parliamentary Budget Officer Bill) 2016.
3.36 In this context, the Committee notes that the models of PBOs differ from each other, with a new model provided in the Bill currently before the Victorian Parliament.

3.37 The Committee draws attention to that Bill, and is of the view it should form part of further examination of the ACT PBO Bill.

3.38 Without making comment on the individual provisions of the ACT PBO Bill, the Committee considers that the Bill should not be dealt with by the Legislative Assembly at this time, but considers it is important that the Bill be bought before the next Assembly for a more  detailed and comprehensive assessment.
The Committee recommends that the Legislative Assembly (Parliamentary Budget Officer) Bill 2016 not be further considered by the Eighth Assembly, and that the Bill be scheduled for consideration by an appropriate committee of the Ninth Assembly in a manner that the Ninth Assembly may decide is appropriate following the formation of the Ninth Assembly.

4 Conclusion
4.39 The Committee wishes to thank the ACT Government and Mr Stephen Bartos for their contribution to its inquiry, which provided valuable views and suggestions on the Bill.

4.40 The Committee has made one recommendations in relation to its inquiry into the Legislative Assembly (Parliamentary Budget Officer) Bill 2016.
Shane Rattenbury
Chair

     August 2016
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Appendix C Presentation Statement Made by Mr Smyth MLA on Presentation of the Legislative Assembly, (Parliamentary Budget Officer) Bill 2016
Presentation Statement for the Legislative Assembly (Parliamentary Budget Officer) Bill 2016 by Mr Brendan Smyth MLA – 4 May 2016

Legislative Assembly (Parliamentary Budget Officer) Bill 2016
Mr Smyth, pursuant to notice, presented the bill and its explanatory statement.

Title read by Clerk.

MR SMYTH (Brindabella) (10.07): I move:

That this bill be agreed to in principle.

The issue of costings of all policies by any political party is very important. Indeed the financial work done by committees of the Assembly is very important and the scrutiny that appears in the budget is very important, because to have sustainable long-term government delivery of services in this territory we must be able to pay for them.

Over the years, we have had some interesting conflicts. If I were to hark back to the bad old days, I remember a brochure that the Labor Party put out. It was a big, glossy, red-covered A4 sheet with a statement "It's the fact" stamped all over the front. It was about how certain policies were going to drive the territory into debt and deficit for decades, all of which was untrue.

We have had some evolution in regard to this issue. Indeed in the previous Assembly there was consideration of a parliamentary budget officer. What was determined was that we would give some financial support to the estimates committee to have an economics adviser to provide some support in regard to its work and that also a bill would be introduced, now called the Election Commitments Costing Act 2012. It set out a certain process. Having watched over the past four years, and indeed over the past four or five terms, how this works, it is time that we take the next step.

The idea of the PBO was a good idea in the last Assembly. I note that since then in July 2012 even the federal parliament has established a parliamentary budget officer. Having consulted with colleagues there, I can say that everyone is very pleased with the performance of that office, the way it assists the formation of policy and how it makes sure that Treasury, which often ends up being the final arbiter on these things, is not politicised.

The reason I table this bill today is to confirm that we do not want to go back to the bad old days. There are some very good examples where there are differences in costings. Indeed, at the last election, whether it was the delivery of green bin services or school class sizes, for example, there was some argy-bargy, and this will always be the case. But if we can have an individual whose job, guaranteed by the independence of the position, is to make sure that all policies are costed, and costed in the same way, we can then actually have a much more productive discussion on the validity and the utility of the policy rather than one side's assertion that the other side has got the numbers wrong.

We will all have to add up the numbers in the end and make the case for what it is we want to do but this, I think, is the next step in the process. We have had these conflicts in the past. To address that we passed the Election Commitments Costing Act 2012. I am not sure we all agree it was perfect but it was a good step forward. I think it certainly helped and it took a lot of that angst away. But there is still a reliance on Treasury.

Treasury does a set of standard costings for standard functions. Treasury still gets to receive the policy. Treasury then still has to make the decision. Let's face it; at the end of the day the Treasury works for the government, whoever that might be. So the next step to make sure that this independence is still right is to go for an even better and more independent model.

What this bill would do is give access to a fully independent policy costing unit separate from the Treasury directorate. That independent body would be called the parliamentary budget officer. The bill to establish the parliamentary budget officer ensures that all members get support on a level playing field. The public accounts committee, for instance, would have access to those services, as would any of the committees.

This goes beyond individuals or parties. It is actually designed to be of assistance and an aid to all of us in whatever facet of our activities we undertake here, particularly for something like the estimates committee. I think that last year the estimates committee spent something like $30,000 on getting assistance, on getting the analysis to undertake more detailed work so that the estimates committee could do its job properly. So I think that in terms of the evolution, this is certainly where we are heading. The question, I guess, for members will be: do they think this is the right time? Something exciting might happen in about 165 days from now. I think this is the perfect time to set this up and to have it ready for the upcoming election.

In terms of support functions for all members, the PBO would provide policy costings on a request by a member of the Assembly. During the pre-election period it would provide policy costings on request by an authorised member of a parliamentary party or an independent member of the Legislative Assembly. It would provide members with support on, for instance, analysing the budget papers. It would provide support to any of the committees, whether standing or select, to assist them in their functions. It could also undertake general research and analysis of budget papers and financial policy settings.

What the bill proposes is that the PBO become an officer of the Assembly to guarantee that independence. The bill has in it a range of safeguards to ensure a robust appointment process and, if necessary, a dismissal process for inappropriate behaviour. In particular, it provides for protection of confidential information so that the PBO can go to Treasury or various departments to request information about particular services, and that request must remain inside the appropriate service.

We are approaching a period where the services of a PBO would deliver maximum value. I believe that it would be appropriate to pass this bill in June which, of course, would be the budget sitting itself. I do not expect that the PBO would cost a great deal. One of the provisions of the bill is that the PBO would be appointed for a period of up to four years. In effect, you could have a PBO for a whole term. You could find somebody who gets experience at looking at the four budgets that lead up to the next election. That would be useful in terms of continuity. The act provides for the PBO to be appointed for potentially up to two terms.

The explanatory statement just gives the overall arrangements about how it would work. We have relied very heavily on the federal legislation which seems to be working very well. What it does is give the PBO protection. What it does is give ordinary members protection. What it does is give the confidentiality that is required to make this work. I commend the bill to the Assembly.

Appendix D Submissions

Submission No. 1 
ACT Government

Submission No. 2
Mr Stephen Bartos
� ACT Legislative Assembly, Hansard, 4 May 2016, pp 1448-1450.


� See, NSW Parliament, Parliamentary Budget Office. 2015 Post-election Report, 11 June 2015, p. 1.


� See NSW Parliament, Public Accounts Committee, Report on the Parliamentary Budget Office 2015 Post-election Report, Report1/56 – October 2015.


� Due to illness, Mr Smyth was unable to attend the discussion with Mr Bartos. Mr Barr and Mr Rattenbury attended the discussion.


� Note: The Committee has also drawn on the 2015 post-election report by the NSW PBO to provide some detail in this list of matters discussed with Mr Bartos. – See �HYPERLINK "https://www.parliament.nsw.gov.au/pbo/Documents/PBOdocumentlibrary/Post-election%20Report%20-%20Final.pdf"�https://www.parliament.nsw.gov.au/pbo/Documents/PBOdocumentlibrary/Post-election%20Report%20-%20Final.pdf�





�See, Organisation of Economic Cooperation and Development, The role of Independent Fiscal Institutions, June 2011.  �HYPERLINK "https://www.oecd.org/gov/budgeting/48141323.pdf"�https://www.oecd.org/gov/budgeting/48141323.pdf�
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