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Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Bills
Bills—No comment

The Committee has examined the following bills and offers no comment on them:
ACT Civil and Administrative Tribunal Amendment Bill 2016 (No. 2)

This is a Bill to amend the ACT Civil and Administrative Tribunal Act 2008 in regard to presidential positions at the ACT Civil and Administrative Tribunal , aspects of its civil dispute jurisdiction, and appointment requirements of the head of the tribunal.

Independent Competition and Regulatory Commission Amendment Bill 2016

This is a Bill to amend the Independent Competition and Regulatory Commission Act 1997 in relation to the process to be followed by the Commission. 
Legislative Assembly (Parliamentary Budget Officer) Bill 2016
This is a Bill for an Act to establish a legal basis for providing Legislative Assembly members with an analysis of the budget cycle, the budget, financial policy, and a policy costing service by way of a Parliamentary Budget Office.

Lifetime Care and Support (Catastrophic Injuries) Amendment Bill 2016 (No. 2)
This is a Bill to amend the Lifetime Care and Support (Catastrophic Injuries) Act 2014 to permit lump sum or periodic payments in certain limited circumstances, where a scheme participant is residing overseas.

Renewable Energy Legislation Amendment Bill 2016
This is a Bill to amend the Climate Change and Greenhouse Gas Reduction Act 2010 and the Electricity Feed-in (Large-scale Renewable Energy Generation) Act 2011 with respect to greenhouse gas emission and renewable energy targets.

Unit Titles (Management) Amendment Bill 2016
This is a Bill to amend the Unit Titles (Management) Act 2011 to permit owners of units in a complex to install their own water meter.
Workers Compensation Amendment Bill 2016
This is a Bill to amend the Workers Compensation Act 1951 to ensure that workers who suffer from an imminently fatal asbestos‐related disease receive equitable and timely access to statutory compensation.
Bills—Comment

The Committee has examined the following bills and offers these comments on them:
Children and Young People Legislation Amendment Bill 2016
This is a Bill to amend legislation about children and young people, with the object of strengthening decision making around children and young people in care by increasing the autonomy of out of home care providers in managing care arrangements for children and young people on long term orders, and through the delegation of decision making by the Director-General to those who know the child best.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Do the amendments provide to every child the right to the protection needed by the child?—Human Rights Act 2004 (HRA), subsection 11(2)

HRA subsection 11(2) provides that “[e]very child has the right to the protection needed by the child because of being a child ...”. Assessment of whether the amendments will achieve this end is a very broad judgement, and will depend on a knowledge of the problems addressed and of how the current system works. It is nevertheless such a critical question that it deserves to be asked. The Explanatory Statement addresses this issue in some detail at pages 2 to 7, to which the Committee refers the Assembly.

Do the amendments engage and limit the right to privacy in HRA section 12 by reason of the amendments that will lead to approved kinship and foster organisations becoming aware of the circumstances of young people who are in care?

This issue is addressed in the Explanatory Statement at page 11. It provides a justification for the limitation of the right to privacy by reference to the test stated in HRA subsection 28(1), and paying close attention to the framework stated in subsection 28(2).

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
Emergencies Amendment Bill 2016
This is a Bill to amend the Emergencies Act 2004 to achieve a number of objectives, including restricting high-risk activities during total fire bans, changes to governance arrangements for the ACT Bushfire Council, giving the Chief Officer (RFS) powers in relation to fire prevention for premises, permission to interfere with fire appliances, ensuring an all hazards approach to emergency planning and response, clarifying responsibility for community education and awareness, legal recognition for the ACT Ambulance Service Clinical Advisory Committee, conferring power on the Chief Officer (ACTAS) to establish, amend, suspend or withdraw an ambulance officer’s scope of practice, simplifying responsibility for fire control, clarifying responsibility for operational planning, giving statutory recognition to Bushfire Management Standards, and adding “Service” to ACT Fire & Rescue in the Act.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The creation of a strict liability offence punishable by imprisonment and the presumption of innocence in HRA subsection 22(1), the right in HRA section 10 not to be treated or punished in a cruel, inhuman or degrading way, and the right in HRA subsection 18(1) to liberty and security of the person
The Explanatory Statement explains the purpose of a proposed section 116A:

Section 114 of the Act allows the ESA Commissioner to declare a total fire ban for some, or all, of the ACT, and for a stated period of time. ... Given the significant difficulty in controlling a fire during a total fire ban period, section 116 of the Act makes it an offence to light a fire in the open air during a total fire ban period. ... [But] it does not specifically address activities that do not themselves necessarily involve the use of fire, but which may cause a fire to ignite when undertaken in an open area. ... [Proposed section 116A would create] a new offence of undertaking a high risk activity in the open during a total fire ban period. High-risk activity has been defined to include welding, grinding, soldering and gas cutting. The Bill also creates the power for additional high risk activities to be prescribed by regulation. The maximum penalty for the offence is 12 months imprisonment, 100 penalty units or both.

Proposed section 116A provides:

(1)
A person commits an offence if— 


(a) the person undertakes a high risk activity in the open air in an area; and


(b) a total fire ban is in force for the area.


Maximum penalty:  100 penalty units, imprisonment for 1 year or both.

(2)
Strict liability applies to subsection (1)(b).

The exceptions stated in subsection 116A(3) may be left aside. Subsection 166(4) defines “high risk activity” to mean welding, grinding, soldering, gas cutting, or any other activity prescribed by regulation. These are activities that are engaged in by a wide range of persons, such as non-tradespeople, who only occasionally do so.

The effect is that the prosecution must in the first place prove that a defendant undertook a high risk activity in the open air in an area, and intended to do so. Then, the prosecution must prove that a total fire ban was in force for the area, but, as result of paragraph 116A(1)(b), need not prove that the defendant was reckless as to whether the day was a day of a total fire ban.

The Explanatory Statement acknowledges that section 116A engages and limits the presumption of innocence stated in HRA subsection 22(1) and offers a section 28 justification. It is easily accepted that “[g]iven the significant difficulty in controlling a fire during a total fire ban period, it is of vital importance that fires be prevented from igniting in the first place during these high danger periods” (at page 15). The nub of the justification for limiting subsection 22(1) is stated in this passage (at page 16): 

The lighting of fires during these periods, either deliberately or inadvertently as a result of undertaking works which have been historically caused fires in the ACT, poses a significant danger to the community. Given the potentially devastating consequences to public health and safety, and property and the environment from fires during total fire bans it is appropriate that the element of the offence be one of strict liability. To do otherwise would undermine the effectiveness of the offence [emphasis added].

The Explanatory Statement also mentioned that “[s]trict liability offences are used frequently in offences forming part of a regulatory scheme relating to public safety”. This statement may be intended to refer to the Guide to Framing Offences issued by the Justice and Community Safety Directorate (JACS)
, which states that 
It is essential that strict liability offences are crafted to address unlawful behaviour in a context where the person knows, or ought to know, their legal obligations. A common sense rule of thumb is that strict liability is used only for ‘regulatory’ offences. Strict liability offences should not be framed to catch the general public for inadvertent breaches of the law.

A useful way of conceptualising if a prohibited activity will be suitable for a strict liability offence will be to apply the notion of whether the person or entity will be in a framework of licensing or authorisation and therefore be aware of their obligations.

This Bill does not however create a regulatory scheme as that concept is employed in relation to strict liability offences. That is, the regulation embodied in section 116A applies to all members of the community, rather than to a particular class of persons who could be expected to know of their obligations. At this point, not all people who engage in high risk activities could be expected to know that they should not engage in them on a total fire ban day. Even those who regularly do so could not be expected to know that a particular day was one of a total fire ban. It may be argued that the situation looks more like a case where the offence is framed to catch the general public for inadvertent breaches of the law.

Providing for imprisonment as a penalty more clearly departs from the guidelines in the JACS Guide to Framing Offences. It states that “[i]mprisonment can only be imposed as a penalty for strict liability offences in limited cases. Imprisonment can only be a penalty if the offence includes a defence of ‘reasonable steps’, ‘due diligence’ or another defence of a similar nature and breadth” (at page 27). There is no such provision in section 116A.
It may be that the Territory Supreme Court would find that liability to punishment by imprisonment for breach of a strict liability offence (whether or not that applied only to one element of the offence) was in all cases incompatible with the presumption of innocence. (Alternatively, or in addition, this result might be seen as an unjustifiable limit to the right to security of the person (HRA subsection 18(1)), and/or of the right to a fair trial (HRA subsection 21(1)).
There is also a question whether the object of this provision could be achieved by means that are less restrictive of the rights that are limited: see HRA subsection 28(2)(d)). The Criminal Code defences in section 36 (reasonable mistake of fact) and section 39 (intervening conduct) do not go as far as a defence of having taken “reasonable steps” to avoid engaging in a high risk activity on a total fire ban day, or of having exercised “due diligence” to avoid doing so.

Another possibility is providing for a civil penalty offence to govern a case where there is no fault element in relation specification of the circumstance that the activity took place on a total fire ban day.
 In this respect too, a “due diligence” defence might be provided.
 The criminal offence could then require proof of recklessness.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.
Freedom of Information Bill 2016
This is a Bill for an Act to repeal the Freedom of Information Act 1989 and replace it with a scheme closely modelled on the Right to Information Act 2009 (Queensland).
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The Explanatory Statement states that the Bill “generally engages the rights to freedom of expression (protected by section 16 of the Human Rights Act 2004), to take part in public life (protected by section 17 of the Human Rights Act 2004) and to privacy (protected by section 12 of the Human Rights Act 2004)”. The Committee refers the Assembly to the brief analysis that follows in the Explanatory Statement.

The Bill would change significantly the current regime in the Freedom of Information Act 1989 and replace it with a scheme closely modelled on the Right to Information Act 2009 (Queensland). It is clear that object is to expand the range of information that may be obtained by request and as of right from Territory government directorates and agencies. If met, this object would engage and enhance the right to take part in public life stated in HRA section 17, and arguably the freedom to seek, receive and impart information stated in HRA subsection 16(2).

The Committee’s comments are designed only to point to matters that might undermine the achievement of this object, at least to the extent expected. There are various practical considerations that can undermine the effective working of a freedom of information law. 

1. The complexity and/or vagueness of the law, in particular in connection with the scope of the reasons for denial of access (the exemptions, in current terminology), might create significant delay as government agencies grapple with their complexity, and perhaps generate an attitude that since it is better to be safe from criticism, a request should be denied. For example, Schedule 2 states the factors favouring nondisclosure in the public interest. The factor stated at paragraph 2.2(a)(ii) is whether disclosure of the information could reasonably be expected to “prejudice the protection of an individual’s right to privacy or any other right under the Human Rights Act 2004”. There is no reference to a Human Rights Act in the Queensland law, and on the face of it this exemption could expand considerably the bases on which a request could be refused. (The reference to the Human Rights Act occurs in several other provisions.)

2. The length of time between a request and final disposition of the question whether it should be met can be quite considerable. The longer this time, the more there is the chance that the point of making the request will be lost before the end point is reached. Time lapse is affected by the complexity of the decision to be made, the need for consultation with parties other than the requester, and the time taken for review mechanisms to be exhausted. The Bill creates a three-tier scheme for decision-making: (i) an original decision by an information officer in an agency; (ii) the making of a fresh decision by the Ombudsman; and (iii) the making of a fresh decision by the ACAT. There is a question as to why a three-tier scheme is necessary. In a small (geographically and numerically by population) jurisdiction such as the Territory, a simpler scheme might be workable and less time-consuming.

3. The cost to an applicant for access of making and pursuing a request is a significant factor.

4. The cost to agencies that must deal with a request is also significant. If the budget of the agency cannot handle the volume of requests, there will be a temptation to deny access and shift the burden to the review bodies. There are ways agency costs can be reduced without undermining the efficacy of the scheme. Clause 54 of the Bill requires that a decision notice to refuse to give access because it is taken to be contrary to the public interest to disclose the information under schedule 1 must include, among other matters, “the findings on any material questions of fact referring to the evidence or other material on which the findings were based. In relation to the vast majority of administrative decisions, a reasons statement of this kind is not required unless specifically requested. ”. This is an onerous requirement and will in some cases require many hours of agency time. It may be that many applicants will not wish to make a specific request, at least in relation to all the documents denied and/or in relation to all the grounds for denial. It might be thought sufficient to require only a short initial statement of reasons, to be followed by a longer one if requested.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.
Justice and Community Safety Legislation Amendment Bill 2016
This is a Bill to amend various laws about justice and community safety.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
The Explanatory Statement identifies a number of provisions that engage one or more of the rights stated in the Human Rights Act and in relation to each provides a justification for the relevant limitation by reference to the test stated in HRA subsection 28(1), which justification pays close attention to the framework stated in subsection 28(2). The particular clauses thus considered are:

· amendments to the Land Titles Act 1925 which allow the registrar-general to collect information and provide this information on the transfer of a freehold or leasehold interest in real property situated in the Territory to the Federal Commissioner for Taxation, which the Explanatory Statement considers engage section 12 of the HRA, the right to privacy and reputation—see Explanatory Statement at pages 7-9;

· amendments to the Court Procedures Act 2004 which require ACT judges and magistrates to interpret and apply civil procedure provisions made under the Court Procedure Rules 2006 in accordance with the main purpose of those provisions, which is prescribed in section 5A of the Act, which the Explanatory Statement considers engage but do not limit section 21 of the HRA, the right to a fair trial—see Explanatory Statement at pages 9-10; and

· amendments to the Confiscation of Criminal Assets Act 2003 which provide for recognition of confiscation orders made in Western Australia and Victoria that are not based on criminal convictions, which in the Explanatory Statement considers engage and limits section 21 of the HRA, the right to a fair trial, and section 22, the defendant’s rights in a criminal trial—see Explanatory Statement at pages 10-12.

This analysis is of a high standard and exposes the competing considerations involved in the application of section 28.

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
Mental Health Amendment Bill 2016
This is a Bill for an Act to amend the Mental Health Act 2015 primarily to provide for the transfer of legal custody from ACT Corrective Services and ACT Child and Youth Protection Services to the ACT Health Directorate for two classes of people; and also to (a) provide for consequential powers for the apprehension, entry, search and seizure required to re-detain people who have escaped from the custody of the ACT Health Directorate, and (b) to amend the leave provisions for people detained at approved mental health facilities.
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
The Committee notes the reference at page 2 of the Explanatory Statement to detailed discussion of human rights issues that arose in connection with the Mental Health (Treatment and Care) Amendment Act 2014, and in connection with the Revised Explanatory Statement for the Mental Health Bill 2015 in relation to the Mental Health Act 2015 as it commenced on 1 March 2016. The Committee adds to this its consideration of these Explanatory Statements in Scrutiny Reports Nos. 19 and 34 of the 8th Assembly. There is only one matter to further note in relation to this Bill. 

The conferral of a power of an official to enter private premises and the common law right to the protection of private property

The Explanatory Statement (at pages 31-32
) notes that clause 84 of the Bill proposes to insert a section 144D into the Mental Health Act, and that, when read in conjunction with section 263 of the Act, would provide the legal power for officials to enter private premises to apprehend a person who has absconded from the custody of the ACT Health Directorate. At page 31, it recognised that “[t]he ACT common law and human rights systems protect people from imposition on their private property and privacy. Lawful permission is required for a person to enter private property. Where that permission is overridden for a legally valid reason, this needs to be clearly prescribed in law”.
 This human rights standpoint is further emphasised in the recognition that:

Searching property and person encroaches on the common law and human rights to privacy and protection of private property. The taking or the use of the property of a person also encroaches on the common law and human rights to protection of private property.

At page 30, the Explanatory Statement provides a justification for the proposed encroachment on the right to property, to which the Committee refers the Assembly. The Committee commends the Explanatory Statement for it recognition that a provision of a Bill common law limits a common law right not provide for in the Human Rights Act.

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
Mental Health (Secure Facilities) Bill 2016
This is a Bill for an Act for the operation and management of secure mental health facilities.
Do any provisions of the Bill inappropriately delegate powers?—Committee terms of reference paragraph 3(d)

The Explanatory Statement notes that

[t]he Bill seeks to utilise a model whereby a piece of primary legislation sets out a clear framework, articulating the standards expected in the management of secure mental health facilities. The Bill permits the Director-General of ACT Health to issue subordinate instruments, [to be called SMHF directions]. The purpose of the directions will be to set out detailed arrangements for the organisation and operation of secure mental health facilities. A significant advantage of utilising this model is the relative speed with which directions can be amended, should it be required.

This being so, the question is whether the directions should be disallowable instruments, thereby permitting Assembly review. Under the Bill, the directions are only notifiable instruments. A change would not impede the speed with which a direction could be made. The Committee also notes that, because this is a new scheme, the Assembly should be in a position to review its implementation by the directions.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The Explanatory Statement does not provide sufficient support for the statement by the Attorney-General that the provisions of the Bill are compatible with the Human Rights Act. Territory practice is that the Attorney’s compatibility statement is a simple statement of compatibility, and that supporting reasoning is provided in the Explanatory Statement. Without this supporting statement, the Assembly cannot properly assess this matter, and the Scrutiny Committee cannot easily perform its functions. There is a lack of precision in the treatment of the human rights involved, and no specific references to the relevant clauses of the Bill. There is no reference to HRA section 28.

The table that follows is the Committee’s view as the clauses of the Bill that may engage and limit HRA rights, and the relevant right.

	Clause of the Bill
	HRA Right Limited

	10—a declaration that a thing is a prohibited thing
	Section 12

	13—particular provision concerning a patient who is an Aboriginal or Torres Strait Islander
	Section 8

	17—limitation on a patient’s contact with others
	Section 12

	22—limitation on a patient’s contact with others
	Section 12

	25—searching a patients’s mail
	Section 12

	28—SMHF directions about conditions for visiting a facility
	Section 12

	31—direction to a person to leave a facility
	Sections 12 and 17

	33—limits on visits by family, friends and others
	Sections 11 and 12

	36, 37 and 38—personal searches of visitors to a facility
	Section 12 (and common law right to protection of personal property)

	40 and 41—personal searches of patients
	Section 12

	44 to 47—strip searches of a patient
	Section 12

	48(2)(b)—administration to a patient of treatment by a doctor
	Section 10(2)(b)

	50(1) and 50(4)—search of the personal property and room of a patient
	Section 12 (and common law right to protection of personal property) 

	Clause of the Bill
	HRA Right Limited

	52, 61 and 62—use of force
	Sections 12 and 18

	53—seizure of property
	Section 12 (and common law right to protection of personal property) 

	63—medical examination after use of force
	Section 10(2)(b)


These provisions should be identified and justified according to HRA section 28 in the Explanatory Statement. If lack of time for this task is a problem, the Explanatory Statement might proceed by taking the provisions in groups according to subject matter, or according to a right stated in the HRA, preferably before the Bill is debated.
The Committee refers the Minister to its Guide to writing an explanatory statement and recommends that the Minister provide an explanatory statement that meets the Committee’s requirements.
Comment on Explanatory Statement 

The Explanatory Statement provides nothing in the nature of notes on the particular clauses of the Bill. It does have a part by part, sometimes broken down to a division by division, comment on the Bill, but in this discussion there is no reference at any point to a particular clause, or even to a group of clauses. Given in particular that many of the clauses engage and limit HRA rights, this is inadequate.

The word “internal” in the first line of page 7 should be “external”.

At page 6, the Explanatory Statement introduces its analysis of the provisions governing searches of patients with the comment that “[t]he Bill engages a number of Articles in the Human Rights Act (2004) ...”.  In the first following paragraph, the Explanatory Statement takes provisions of the ICCPR as the expression of the relevant human rights involved in provisions concerning patients. It is puzzling that there is no reference to HRA subsection 10(1), which states that “no-one may be ... treated ... in a cruel, inhuman or degrading way”. This replicates the ICCPR article but section 10 is part of Territory law (whereas the ICCPR is not). Moreover, the obligation of the Minister is to address the compatibility of the Bill with the HRA. The Committee notes that there is a reference to the right in HRA subsection 19(1) of a person who is deprived of liberty to “be treated with humanity and with respect for the inherent dignity of the human person”.

The Committee refers the Minister to its Guide to writing an explanatory statement and recommends that the Minister provide an Explanatory Statement that meets the Committee’s requirements.

Nature Conservation Amendment Bill 2016
This is a Bill to amend the Nature Conservation Act 2014 to provide for a single operational list of nationally threatened/regionally threatened matters, whereby national and regional lists are mutually exclusive, and the same species or ecological community on different jurisdictions’ lists must have the same threat category, and for the recognition of other jurisdictions assessments and listing decisions for nationally threatened matters, supported by enhanced information exchange and sharing between jurisdictions.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

Provision for consultation with the public and the HRA right to take part in public life in HRA section 17

The Committee notes and agrees with the comment in the Explanatory Statement that the Bill “engages and promotes the right to take part in public life (HRA section 17) by increasing the ACT community’s level of consultation on threatened species listings”. Illustrative is the proposal for amendment of subsections 84(1) to 84(3) of the Act (clause 19).

Do any provisions of the Bill make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers?—Committee terms of reference paragraph 3(b)

The Committee commends the approach taken by the Explanatory Statement to address each of the four paragraphs of its terms of reference and address any issues that so arise. This is possibly the first time in the history of the Committee that this has been done, and accords with the Committee’s recommendation in its Guide to writing an explanatory statement at paragraph 3.17ff.

It is to further understanding of these terms of reference, (and not by way of any criticism), that the Committee considers that the term of reference in paragraph 3(b) is relevant even if the exercise of the particular power in question does not have a direct impact on any rights liberties and/or obligations, but may do so by reason of the flow-on effects of an exercise of the power. The Explanatory Statement recognises this, and argues that the powers affected by this flow-on are well defined. There may be cases where the scope of a power the exercise of which will have flow-on effects falls for consideration of this term of reference.

Do any provisions of the Bill inappropriately delegate powers?—Committee terms of reference paragraph 3(d)

The Committee notes that the Explanatory Statement recognises that a regulation made under proposed subsection 423(2) may modify a provision in chapter 21 of the Act (as it would be if this Bill were passed into law), and also “in relation to another territory law”. To this extent subsection 423(2) is a “Henry VIII”  clause.
 The Explanatory Statement provides a justification for this clause at page 5.

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
The Explanatory Statement also explains its understanding of subsection 423(3), which provides that “[a] regulation under subsection (2) has effect despite anything elsewhere in this Act or another territory law”. 

The Committee has often expressed concern that such a provision is misleading in that it is capable of conveying the notion that the regulation will prevail over a Territory law passed subsequently to the commencement of subsection 423(3). It has explained that this is not constitutionally possible. The Explanatory Statement repeats the rejoinder that has been made by proponents of such a clause:

Section 423 (3) gives a regulation under section 423 (2) full effect according to its terms. A provision of chapter 21 of the Act modified by regulation will operate in the same way (in relation to another provision of the Act or any other territory law) as if it were amended by an Act, and in accordance with established principles of statutory interpretation. The section is not expressed, and does not intend, to authorise the making of a regulation limiting future enactments of the Legislative Assembly.

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
Retirement Villages Amendment Bill 2016
This is a Bill to amend the Retirement Villages Act 2012 and the Retirement Villages Regulation 2013 to improve the effectiveness of the operation of retirement villages and meet the needs of the operators and the residents.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The Explanatory Statement identifies a number of provision that engage one or more of the rights stated in the Human Rights Act and in relation to each provides a justification for the relevant limitation by reference to the test stated in HRA subsection 28(1), which justification pays close attention to the framework stated in subsection 28(2). The particular clauses thus considered are:

· amendments to provide for increased participation by the resident community in the financial management of retirement villages in the areas of increases in recurrent charges and proposed annual budget spending, which the Explanatory Statement considers engage and support section 17 of the HRA (the right to take part in public life)—see Explanatory Statement at page 3;

· amendments to provide residents and operators with additional options for resolution of disputes, which would complement the existing provisions for resolution of disputes by ACAT, which the Explanatory Statement considers engage and support section 21of the HRA (the right to fair trial)—see Explanatory Statement at page 4;

· amendments to provisions of the Act that create strict liability offences, , which the Explanatory Statement considers engage and limit section 21of the HRA (the right to fair trial)—see Explanatory Statement at pages 4 -6. (The relevant right is more generally thought to be subsection 22(1)—the presumption of innocence. In substance, a justification in terms of HRA section 28 is given.)

The Committee draws these matters to the attention of the Assembly, but does not require a response from the Minister.
Supreme Court Amendment Bill 2016
This is a Bill for an Act to amend the Supreme Court Act 1933 to (1) abrogate the doctrine of double jeopardy so that a previously acquitted person may be retried where (a) there is fresh and compelling evidence that they committed an offence punishable by life imprisonment, or (b) where the person’s trial was tainted and as a result was acquitted for an offence punishable by 15 years imprisonment or more; and (2) abrogate the doctrine so that a previously acquitted person may be prosecuted for an administration of justice offence that is related to the proceeding for the indictable offence.

Introduction

Proposed section 68M of the Supreme Court Act (see clause 5) is the primary vehicle to abrogate the doctrine of double jeopardy so that a previously acquitted person may be retried where there is fresh and compelling evidence that they committed an offence punishable by life imprisonment. It is also important to note that the Supreme Court may order a person to be retried where it is “in the interests of justice for the order to be made”; this phrase is elaborated in proposed section 68P. The concepts of “fresh” and “compelling” are elaborated in proposed section 68K. The various safeguards that are designed to restrict the making of an order, and to protect the person to be retried, are outlined at pages 5 to 6 of the Explanatory Statement. It is also critical to note that by subsection 68M(4), section 68M “applies only if the acquittal that is the subject of the application happened on or after the commencement” of the Act that would be enacted if this Bill is passed into law.

Proposed section 68N of the Supreme Court Act (see clause 5) is the primary vehicle to abrogate the doctrine of double jeopardy so that a previously acquitted person may be retried where the person’s trial was tainted and as result was acquitted for an offence punishable by 15 years imprisonment or more. It is also important to note that the Supreme Court may order a person to be retried where it is “in the interests of justice for the order to be made”; this phrase is elaborated in proposed section 68P. The meaning of a “tainted acquittal” is defined in proposed section 68L; (a particular issue with this definition is addressed below). The various safeguards that are designed to restrict the making of an order, and to protect the person to be retried, are outlined at pages 7 to 8 of the Explanatory Statement. In contrast to subsection 68M (see above), by subsection 68L(5), section 68L “applies whether the acquittal that is the subject of the application happened before or after the commencement” of the Act that would be enacted if this Bill is passed into law.

Proposed section 68O of the Supreme Court Act (see clause 5) is the primary vehicle to abrogate that aspect of the doctrine of double jeopardy that prohibits a previously acquitted person being prosecuted for an administration of justice offence “that is related to the proceeding for the indictable offence”. The Explanatory Statement states that this provision “allows a person who is acquitted of an original offence to be prosecuted for an administration of justice offence allegedly committed during the trial for the original offence where such prosecution would directly contradict the acquittal”. If this is the effect, the provision reverses the holding of the High Court in R v Carroll (2002) 213 CLR 635. Before it makes an order for such a trial, the Supreme Court must be satisfied that there is fresh evidence against the acquitted person, that the evidence is relevant to the administration of justice offence, and that it is in the interests of justice for the order to be made. The concepts of “fresh evidence” and “the interests of justice” are defined in the Bill (see above). The various safeguards that are designed to restrict the making of an order, and to protect the person to be retried, are outlined at pages 9 to 10 of the Explanatory Statement. By subsection 68O(3), section 68O “applies whether the acquittal that is the subject of the application happened before or after the commencement” of the Act that would be enacted if this Bill is passed into law.

The Explanatory Statement at page 10 also notes further safeguards to apply in relation to a retrial or a trial under the provisions outlined above.

Finally, Section 252L provides a number of restrictions on police investigations for an offence suspected to have been committed by an acquitted person who may be retried or prosecuted under sections 68M, 68N or 68O.
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The rights issues raised by the Bill

Four major human rights issues are raised by the provisions of the Bill.
· Whether the abrogation of the prohibition on double jeopardy stated HRA section 24 is justifiable.
· Whether there is a failure to accord procedural fairness to a previously acquitted person when the Director of Public Prosecutions applies to the Supreme Court for an order for a retrial or a trial.
· Whether the abrogation of the common law principle against the retrospective application of a law is justifiable.
· Whether the Kable doctrine operates to preclude the Supreme Court exercising a power to order a retrial or a trial.
Whether the abrogation of HRA section 24 is justifiable 

Section 24 of Human Rights Act provides:

Right not to be tried or punished more than once 

No-one may be tried or punished again for an offence for which he or she has already been finally convicted or acquitted in accordance with law.

In the Australian Capital Territory the rule against double jeopardy has a constitutional status by reason of its statement in the HRA. Section 24 should not be derogated from except upon a showing of a compelling justification that the derogation is a proportionate means of dealing with its purpose.
 
The right in HRA section 24 is stated without any qualification. Section 24 is closely based on article 14.7 of the International Covenant on Civil and Political Rights, and the Explanatory Statement cites a comment by the United Nations Human Rights Committee that reads into article 14.7 a qualification. To quote from the Explanatory Statement, “[t]he United Nations Human Rights Committee have drawn a distinction between the “resumption” of criminal proceedings and a “re-trial”, stating that it is only the latter that is prohibited under Article 14(7) of the ICCPR”. Apart from the question whether this would have any bearing on how the Territory Supreme Court would interpret section 24, this qualification does not justify the three reforms proposed in the Bill (see below). It is clear that what sections 68M and 68N permit is a retrial. That is, as Justice Kirby has put it, “fresh hearing of a charge concerning the crime in respect of which an acquittal was earlier entered”.
 

The unqualified nature of section 24 is a matter to be borne in mind. Such a fundamental principle, based on common law principles of over 400 years standing, suggests that section 24 should not be easily displaced.

The critical question for the Assembly is whether the reforms are proportionate, or more precisely, whether they are justifiable derogations of HRA section 24 in terms of the tests stated in HRA section 28. In order to assist the Assembly, the Committee will outline a number of the arguments for rejecting the reforms. It should not be taken to endorse rejection, or to approve any of these arguments. Its objective is to place the Assembly in a position to evaluate the reforms, and, by seeking a response from the Minister, to promote a dialogue between the Assembly and the proponent of the Bill.
 In the first place however, the Committee will record the justifications offered in the Explanatory Statement.
The justifications for derogation of HRA section 24 offered in the Explanatory Statement

Concerning proposed section 68M of the Supreme Court Act (allowing retrial on the basis of fresh and compelling evidence), it is argued that:
[s]uch cases would be rare. However, where such evidence arises it undermines the integrity and therefore the legitimacy of the acquittal. This, in turn, undermines the validity of the criminal justice system and public confidence in that system. For example, currently in the ACT an acquitted person could publicly state that they had committed the crime for which they had been acquitted and yet the acquittal could not be challenged despite that statement.
 Similarly, new forensic evidence could come to light which points clearly to the acquitted person as the offender, yet such evidence could not be used to challenge the acquittal and seek a retrial [Explanatory Statement pages 4-5].

The Explanatory Statement also pointed to the definitions and the safeguards attending an application for a retrial.

Concerning proposed section 68N of the Supreme Court Act (allowing retrial on the basis of tainted evidence at the first trial), it is argued that:
[a]n acquittal procured by fraud is generally considered less deserving of the double jeopardy protection. The Scottish Law Commission stated that:

The more general kind of tainted acquittal will result from cases in which the process has allegedly been subverted or perverted by someone bribing or threatening witnesses, jurors or, in extreme cases, the judge. Such an interference with the trial process raises the question of whether there has been a valid trial at all. An acquittal which has been obtained through some criminal act directed at the proper functioning of the judicial system can scarcely attract the protection of the double jeopardy rule.

Despite the fact that these circumstances arise very rarely, such an amendment is justified as public confidence in the justice system would be seriously undermined in the case of serious offences where it is clear that a person has been acquitted because of a trial that has been marred by a serious administration of justice offence [Explanatory Statement at 6-7].

The Explanatory Statement also pointed to the definitions and the safeguards attending an application for a retrial. (A justification for including tainted actions by a third party is considered below.)

Concerning proposed section 68O of the Supreme Court Act (allowing for a prosecution of an administration of justice offence on the basis of false statements made by the person at the first trial), it is argued that 

[t]he proposal for this amendment arose out of the decision by the High Court in R v Carroll (2002) 213 CLR 635 in which the Court held that an administration of justice offence cannot be prosecuted where such prosecution is in direct conflict with the acquittal. ...

Despite the fact that this issue would only arise very rarely such an amendment is important as public confidence in the justice system would be seriously undermined if an administration of justice offence couldn’t be prosecuted because the evidence tendered would challenge an acquittal for an original offence. It is unjust for a person to avoid prosecution merely because the evidence to be tendered for that prosecution is contrary to evidence relied on by that person for acquittal in another trial. [Explanatory Statement at 9].
Arguments for retaining the full force of the rule against double jeopardy stated in HRA section 24

In order to ensure as far as possible a measure of neutrality into the presentation of this outline, the Committee has drawn primarily on an exposition given extra-judicially by the former High Court judge Michael Kirby.
 In turn, Justice Kirby drew primarily on the reasoning of the High Court that decided R v Carroll.

5. Controlling state power: “It necessary to keep the power and resources of the state in proper check, given that, in every case, they will be greater than those of an individual accused of crime
.  Unless such controls are maintained by the law, there will be a risk that state power will be deployed to subject an accused "to embarrassment, expense and ordeal … compelling him to live in a continuing state of anxiety and insecurity". Thus, the principle of double jeopardy is one that helps to define the kind of society that our law defends.  In that sense, it is for the benefit of all people, not just the accused”.
Comment:
Some argue that the result of adopting proposed sections 68M and 68N will be that convictions for the most serious crimes will no longer be final. They will be conditional in the sense that an acquittal can be set aside and the person retried.
 The proposals set no limit to the time that may elapse between the first trial and the retrial.
 In his essay, Justice Kirby noted that “keeping all such acquittals for serious offenders provisional, so that they could be reopened by an appeal order years even perhaps decades, after the verdict was first announced, would introduce a dangerous element of instability and provisionally in acquittals.  It would be an entirely new concept so far as the finality and equality in Australian criminal proceedings are concerned”.

In this connection, it is to be noted that a police investigation directed whether an application should be made for a retrial may commence at any time, and be resumed from time to time. The only restriction—deriving from the definition of “police investigation” in proposed subsection 252L(8) of the Crimes Act 1900 (see clause 10)—is that the police are limited in the contact that may have with the acquitted person until the chief police officer has received approval for this kind of contact from the director of public prosecutions (DPP). The result is that there is no restriction on a police investigation which involves the questioning of third parties or the examination of evidence, including forensic evidence, so long as it does not intrude personally upon the acquitted person. (It should also be noted that the Bill contains no restriction on the publicity that may be given—by the police or by others—to these kinds of investigation. The Committee will return to this matter below.)

6. Upholding accusatorial trial:  “One of the ‘fundamental underpinnings’ of the criminal trial process in common law countries is its accusatorial character
.  It is not, as such, a search for the truth of what occurred so much as a search for a conclusion on whether the prosecution, representing the state, has proved the guilt of the accused to the requisite standard. ... That feature is one that continues to give effect to Blackstone's precept that ‘It is better that ten guilty persons escape, than that one innocent suffer’
”.

7. Desirability of finality:  “A criminal trial is a kind of public drama.  It is intended to bring closure to a serious and potentially disruptive social event endangering the peace and order of society.  This is why, especially in criminal trials before juries, great importance is attached to finality.  Ordinarily, finality will be as much for the protection of victims or their families as of the accused and desirable from the point of view of society.  The law embraces finality in this respect with open eyes, accepting its imperfections”. 

8. Confidence in judicial outcomes:  “To the extent that convictions, but even more so acquittals, are effectively reopened and resubmitted to a fresh trial, community confidence in the outcomes of jury trial and judicial determination may be weakened or even undermined
.  This is why ‘orders and other solemn acts of the courts (unless set aside or quashed) [are] to be treated as incontrovertibly correct’
”.
9. Differential punishment: [What now follows is an adaptation and elaboration in the Committee’s words of the argument by Justice Kirby]. Conviction of an indictable offence will often carry a punishment that is heavier than a conviction for perjury. Where proposed section 68O is invoked to produce a trial of an acquitted person for an administration of justice offence, the result may be that the Crown establishes the falsity of the denial of guilt of an indictable offence but in circumstances where proof of such falsity would only attract the punishment for perjury, not the punishment proper to the indictable offence itself. It may be that this result will not find much acceptance by the victims of crime for which the person was acquitted, or in the community, and thereby undermining public confidence in the criminal justice system.]
10. Upholding the privilege against self-incrimination: [This comment applies to proposed section 68O] “To punish a person effectively for giving evidence in his trial, and to put that person on trial once again on an accusation of perjury represents a weakening of the privilege against self-incrimination, itself a basic civil right”. [This right is stated in paragraph 22(2)(i) of the Human Rights Act.]

11. Increasing conviction chances:  “Self-evidently, the larger the number of prosecutions permitted by law, the greater ‘the possibility that even though innocent [the accused] may be found guilty’. With each new prosecution, dealing in substance with the same alleged criminal deed, the Crown, with all of its resources, secures an increased chance of obtaining a conviction.  Not only might this be a form of unjust harassment.  It could tip the scales in a way inappropriate to the conventional role of the prosecution in our form of society”.

12. Denial of basic rights:  “To allow a second proceeding that cast in doubt an earlier acquittal would also undermine the social acceptance of acquittals more generally.  It would represent a departure from the fundamental rights hitherto enjoyed by Australian citizens”.

Comment:  In another passage, Justice Kirby noted an argument that there was a lack of even-handedness in the reforms, in that they are limited to retrials for acquittals and do not permit applications for a retrial of a convictions, (on the basis, say, that DNA evidence would establish innocence). There are some existing means for a conviction to be re-opened, but this still leaves the question of whether the reforms proposed should, where appropriate, be applied to convictions too.]

Apart from this analysis of the High Court’s reasoning in R v Carroll. Justice Kirby noted other arguments against change. One particular matter deserves notice. 

13. Jury awareness:  “A particular problem is presented by the fact that, a jury, conducting a second trial, would be likely to know that any new evidence placed before it had been the subject of scrutiny by a mechanism, possibly judicial, to permit the exceptional course of a retrial.  Such knowledge would subject the accused to the risk of a presumption of guilt”.

The Committee notes that the safeguards in the Bill are designed to ameliorate the possibility that the jury would have any such awareness. This matter is now addressed.

Restrictions on the availability to the Territory of the derogations of the HRA right in section 24 and safeguards surrounding their use

If it is accepted that a derogation of section 24 is justifiable, the question is then whether the particular provisions of the Bill are a proportionate means to achieve the object of the derogations. The Committee refers the Assembly to the full statement in the Explanatory Statement of the several restrictions on the availability to the Territory of the derogations of the HRA right in section 24 and safeguards surrounding their use.

It is a matter for the Assembly whether the safeguards are such as to justify the derogations from HRA section 24. Committee comment is limited to the restrictions on publication in proposed section 68Z (breach of which is punishable as a contempt of court). They are designed to protect a person who is re-tried under proposed sections 68M and 68N, or charged for an administration of justice offence under section 68O, from what would otherwise be the adverse effects of publicity—in some cases by media campaign—that would reveal that there had been a police investigation and/or a judicial assessment that the person deserved to be retried. As some have noted, the person might be presumed by the jury to be guilty. The Committee notes two matters relevant to making this assessment.

The first is that as a practical matter section 68Z cannot influence the information and comment that will be posted on websites that are set up outside Australia. It is not easy to answer the question whether section 68Z could operate where a local website, or some other form of media, advertised the fact that the overseas website existed; perhaps the Supreme Court could utilise its general power to punish for contempt. Of course, knowledge that a website existed could spread across the community in some other way. Moreover, and notwithstanding judicial warnings to a jury not to do so, a jury member (or some other person in contact with the jury member) might make a website search.

The second is that, as noted above, the definition of “police investigation” in proposed subsection 252L(8) gives the prohibition in paragraph 68Z(1)(c)(i) on publication of police investigation a limited operation. Much of the work the police will do to prepare for an application for a retrial may be publicised.

More particular issues with the provisions of the Bill
The definition of “tainted acquittal”section 68L may be argued to be too wide

This question is related to HRA subsection 28(2)(d), which requires that in deciding whether a limit to an HRA right is “reasonable” (as defined in subsection 28(1)), consideration must be given to “any less restrictive means reasonably available to achieve the purpose the limitation seeks to achieve”.
For the purposes of section 68N, the first part of the definition provides that “an acquittal is tainted if—(a) the person acquitted of an offence (the acquittal offence), or someone else, has been convicted of an administration of justice offence that is relevant to the proceeding in which the acquittal happened”.
 

In a comment directed to the issue, the Explanatory Statement sought to justify the inclusion of the words “or someone else”.

This exception will apply to a trial tainted by the actions of the acquitted person or a third party. The justification for this approach is outlined by the New Zealand Law Commission, even if the Commission does not ultimately take this approach: 

There is a substantial argument in favour of that course – that the public interest in purity of the trial process is such that an acquittal secured because of, or perhaps simply following, breach of such interest should be susceptible of review at a further trial. [Explanatory Statement at pages 6-7].
The Explanatory Statement did not however go on to indicate why the NZ Commission rejected the reference to a person other than the accused on the original trial. This Commission’s views were cited by Justice Jane Mathews in a report she made to the NSW Attorney-General concerning a New South Wales bill to derogate from the double jeopardy principle.
 She said:

the New Zealand Law Commission ... concluded that the commission of an administration of justice offence by a third party, without the involvement of the acquitted person, should not justify an application for retrial. The Commission commented:

“While interference with the administration of justice is always a matter of concern and sometimes of great gravity, in the case of an accused who has not been party to it such conduct is simply a fortuity for which that accused cannot be blamed.”

... If an administration of justice offence has been committed with the acquitted person’s complicity or encouragement, then he or she can be charged in relation to it.  Even if the acquitted person has played no part in the administration of justice offence, it is possible that the circumstances of the third person’s conviction will bring the case within the fresh evidence exception.  An application for retrial can then be made on that ground.  However I consider that it would be unfair for an acquitted person to be retried on the tainted acquittal ground, in the absence of any proved misconduct on his or her part, and in the absence of sufficient material to satisfy the fresh evidence exception.

Should there be a fixed time limit on the making of applications to the Supreme Court for orders under sections 68M, 68N and 68O?

This comment is also related to HRA subsection 28(2)(d).

Each of these orders may be made only if the Court of Appeal has taken into account “the period since the offence, for which an acquitted person would be tried or retried as a result of an order, was committed”: see paragraph 68P(b). Presumably, it is not merely the period of time that is relevant, but more so the difficulties that the period will present to a person acquitted on the trial or re-trial. It will be difficult for the court to make this judgement, in particular if the person is not present when it is made.

It has been suggested that the law should state a fixed period of time, while retaining the “interests of justice” test.

Should the law provide that the Territory must pay for legal costs accrued by a person acquitted that are incurred as a result of an application by the Director of Public Prosecutions for an order under any of sections 68M, 68N and 68O, or, if the order is granted, a proceeding resulting from the order?

This comment is also related to HRA subsection 28(2)(d).

Under proposed section 68ZB, the Court of Appeal that hears an application by the Director of Public Prosecutions may in its discretion make an order that the Territory pay these costs. It may do so “if the court is satisfied that the order is in the interests of justice”: subsection 68ZB(2). The court may, but it is not bound to take into account two matters stated in subsection 68ZB(3). One is whether the court makes an order for a trial or re-trial, which suggests that if the Director of Public Prosecutions succeeds the person is less likely to be indemnified. The other is whether the person’s acquittal was “attributable to the act, neglect or fault of the applicant”. This second factor is very widely stated; “the act” might be taken to include the fact the person gave evidence, or called any evidence, in their defence. An inquiry into whether there was “neglect or default” at the trial will be very difficult to make. In any event, the court is not bound to consider these matters, and may take into account “any other matter that the court considers relevant”.

It is arguable that the person acquitted should as of right be entitled to indemnification. A submission by ACT Legal Aid argued that “if a citizen is to be tried for a second time for the same offence their legal costs should be met by the Director of Public Prosecutions or by the Territory directly”.

Whether there is a failure to accord procedural fairness to a previously acquitted person when the Director of Public Prosecutions applies to the Supreme Court for an order for a retrial or a trial

These comments may also be seen to related to HRA subsection 28(2)(d).

The orders under proposed sections 68M, 68N and 68O will be made by the Court of Appeal: section 68I. In these provisions, no mention is made as to whether the person acquitted must be present in court, or even if he or she is entitled to be present. Some have argued that the person must be present, be entitled to legal representation, that the Territory pay the costs of representation, and even to have the Territory provide for such representation if the person chooses not to do so. In her report to the NSW Attorney-General, Justice Mathews said:

It should be only in exceptional circumstances, it was urged, that the hearing could take place in the absence of the person so vitally affected by it.  In addition, a number of submissions suggested that the respondent should be entitled, as of right, to legal representation before the Court of Criminal Appeal. ...

I am in full agreement with this submission.  Applications for retrial will almost inevitably involve complex factual considerations relating to the evidence adduced at the previous hearing and the nature of the fresh evidence.  Difficult issues of law are also likely to be involved, not to mention the broad discretionary issues raised under the “interests of justice” test.  In my view it is essential that the respondent to such an application be represented before the Court of Criminal Appeal.  Given that the person has already been acquitted of the offence, it is appropriate that the State pay for his or her legal representation.

I therefore recommend that Clause 9G(4) be deleted and replaced with a provision similar to Clause 9J(4).

“Any person charged at the trial or affected by the decision is entitled to be heard before the Court of Criminal Appeal on the determination of the question submitted.  If the person does not propose to be represented, the Attorney General or Director of Public Prosecutions is to instruct (and pay the reasonable costs of) counsel to argue the question before the Court on behalf of the person.”
Whether the common law principle against the retrospective application of a law is justifiable

The Committee assumes that HRA section 25 is not engaged and the Committee notes that at some points the Bill is drafted in a way to avoid this result.

What must be considered however is whether the wider common law principle that a statute should be presumed not to have a retrospective operation has application, and if so, whether displacement of this presumption is justifiable. There is debate about how the word “retrospective” should be understood. The Committee takes the wide view adopted by the Senate Standing Committee on the Scrutiny of Bills that a law has retrospective effect “when it makes a law applicable to an act or omission that took place before the legislation was enacted”.

On this view, the provisions of sections 68N and 68O are retrospective, for the reason that they may be invoked in respect of a tainted trial (section 68N), or a trial in which an administration of justice offence occurred (section 68O), which took place prior to the commencement of these provisions. The Explanatory Statement describes both provisions as acting retrospectively. In these ways, the Bill affects the right of a person acquitted to be regarded as innocent of the crime charged (section 68N), or not liable to be prosecuted for perjury or another administration of justice offence (section 68O).

The Explanatory Statement offers (at 8) a justification in respect of section 68N, but It may be doubted whether it is arguable. It is said that while this exception “will apply retrospectively”, a proceeding that follows on from the grant of an application “can be categorised as the reopening of a defective proceeding” and not as a “re-trial”. Section 68N itself describes the proceeding as a re-trial, and the Committee refers back to its reference to the views of Justice Kirby (as he was then).
In respect of section 68O(3), it is argued that retrospectivity is “appropriate as the relevant administration of justice offence is an entirely new offence for which the accused faces trial for the first time”. In response, it might be argued that a retrospective law should not abrogate a right that existed prior to the law taking effect. Once acquitted of the offence charged, the principle against double jeopardy prevented a prosecution of the person acquitted for perjury. It is the displacement of the principle that should be justified.

Whether the Kable doctrine operates to preclude the Supreme Court exercising a power order a retrial or a trial

In his essay, Justice Kirby noted that in the course of their reasons in Carroll, Gaudron and Gummow JJ remarked, in an oblique comment, that the interests at stake in that appeal
 “touch upon matters fundamental to the structure and operation of the legal system and to the nature of judicial power”. He continued (adapting his statement to the circumstances in the ACT):
The reference to the "nature of judicial power", in the context, is one to the inherent features of the functioning of the judicial branch of government such as is established by the Australian Constitution
. [Territory] courts, in the exercise of [Territory] judicial power, must remain suitable receptacles for the vesting of federal jurisdiction as the Constitution envisages
. The comment in Carroll draws attention to the nature of the judicial function, in a country such as Australia, in finally settling serious contested disputes in courts of law.  Whether the nature of the judicial power under the Constitution would have anything to say to any legislative attempts that may be made to reopen acquittals is a question that may arise in future cases.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.
Proposed Government amendment

The Committee has examined a proposed amendment to the Justice and Community Safety Legislation Amendment Bill 2016 and has no comment to make in relation to it.

Subordinate Legislation
Disallowable Instrument—Comment

The Committee has examined the following disallowable instrument and offers these comments on it:
Is this a disallowable instrument?

Disallowable Instrument DI2016-34 being the Commissioner for Sustainability and the Environment Appointment 2016 (No. 2) made under section 4 of the Commissioner for Sustainability and the Environment Act 1993 appoints a specified person as Commissioner for Sustainability and the Environment. 

This instrument appoints a specified person as the Commissioner for Sustainability and the Environment, under section 4 of the Commissioner for Sustainability and the Environment Act 1993.  The explanatory statement for the instrument states:

The default position for ministers making appointments of this nature is that the instrument effecting the appointment is a disallowable instrument and the minister is required to consult with the relevant standing committee. There are exceptions to this in s227 of the Legislation Act 2001. In this case, none of these exceptions apply.
Section 227 of the Legislation Act 2001 provides:

227
Application—div 19.3.3


(1)
This division applies if a Minister has the power under an Act to appoint a person to a statutory position.


(2)
However, this division does not apply to an appointment of—



(a)
a public servant to a statutory position (whether or not the Act under which the appointment is made requires that the appointee be a public servant); or



(b)
a person to, or to act in, a statutory position for not longer than 6 months, unless the appointment is of the person to, or to act in, the position for a 2nd or subsequent consecutive period; or



(c)
a person to a statutory position if the only function of the position is to advise the Minister.
Given paragraph 227(2)(a) of the Legislation Act, the Committee has consistently maintained that instruments of appointment should clearly state that the appointee is not a public servant, in order to make clear that, in fact, the appointment should be made by way of disallowable instrument.  In its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available at http://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf), the Committee stated:

Under paragraph 227(2)(a) of the Legislation Act 2001, an instrument of appointment is not disallowable if it appoints a public servant. As a result, it assists the Committee (and the Legislative Assembly), if the Explanatory Statement for an instrument of appointment contains a statement to the effect that “the person appointed is not a public servant”.

The Committee notes that there is no such statement in the explanatory statement for the instrument.  As the Committee has consistently pointed out, this is not an onerous requirement.  While the statement, in the explanatory statement, that “none of [the] exceptions [in section 227 of the Legislation Act] apply” might be taken to address the Committee’s requirement, it would be preferable if (in line with the Committee’s oft-stated request) the explanatory statement did so explicitly.

This comment does not require a response from the Minister.

Government Responses
The Committee has received responses from:

· The Minister for Education, dated 11 April 2016, in relation to comments made in Scrutiny Report 42 concerning the Education and Care Services National Amendment Regulations 2015 (attached).
· The Chief Minister, dated 4 May 2016, in relation to comments made in Scrutiny Report 44 concerning the Lifetime Care and Support (Catastrophic Injuries) Amendment Bill 2016 (attached).

· The Attorney-General, dated 4 May 2016, in relation to comments made in Scrutiny Report 43 concerning the Government response to the Victims of Crime (Financial Assistance) Bill 2016 (attached).

· The Attorney-General, dated 4 May 2016, in relation to comments made in Scrutiny Report 43 concerning Subordinate Law SL2016-3—Freedom of Information Amendment Regulation 2016 (No. 1) (attached).

· The Minister for Higher Education, Training and Research, dated 9 May 2016, in relation to comments made in Scrutiny Report 41 concerning Disallowable Instrument DI2015-331—Training and Tertiary Education (National Code of Good Practice for Australian Apprenticeships) Approval 2015 (attached).

· The Treasurer, dated 24 May 2016, in relation to comments made in Scrutiny Report 44 concerning Disallowable Instrument DI2016-28—Planning and Development (Remission of Lease Variation Charges—Economic Stimulus and Sustainability) Determination 2016 (No. 1) (attached).

The Committee wishes to thank the Minister for Education, the Chief Minister, the Attorney-General, the Minister for Higher Education, Training and Research  and the Treasurer for their responses.

Comment on Government response
In Scrutiny Report No. 42 of the 8th Assembly, the Committee commented on the Education and Care Services National Amendment Regulations 2015 (2015 No. 804).  The Committee identified three issues in relation to which it sought a response from the Minister.

First, the Committee drew the Legislative Assembly’s attention to the National Regulation under principle (2) of the Committee’s terms of reference, on the basis that (in this case) the absence of an explanatory statement did not meet the technical or stylistic standards expected by the Committee in relation to explanatory statements.  Second, the Committee requested that the Minister provide the Legislative Assembly with an explanatory statement for this National Regulation.  Third, the Committee sought the Minister’s assurance that the retrospective operation of this National Regulation did not involve prejudicial retrospectivity, for section 76 of the Legislation Act 2001.
The Minister for Education has responded to the Committee, in a letter dated 11 April 2016.
Taking the latter issue first, the Committee notes that the Minister’s response states:

In relation to the concerns regarding retrospectivity I note the previous Minister for Education sought legal advice on a similar matter in 2014.  The Scrutiny Committee raised concerns in regard to retrospectivity in report 20 of 31 July 2014. 

The Committee asserts the ACT amendment is retrospective.  The making of the regulation is consistent with the terms of the National Law I can assure the Committee the amendment does not place a retrospective liability upon any person in the Territory.  The regulation maintains the state of affairs that existed prior to the expiry of a transitional provision of the National Law which was in fact beneficial to the Education and Care Sector.  Consequently the amendments cannot be deemed prejudicial.

Section 76 of the Legislation Act does not apply under the National Law.  The Legislation Act 2001 is excluded as per section 7 of the adopting act.  As stated previously, the amendments were tabled in accordance with section 6 of the adopting law. 

The Committee notes that the Minister is correct in observing that section 76 of the Legislation Act 2001 is disapplied by section 7 of the Act that adopts the relevant National Law as a law for the ACT.   However, as the Committee has observed in making similar comments, this disapplication of the Legislation Act does not exclude the Committee’s jurisdiction in relation to the retrospective operation of laws, which the Committee has consistently drawn attention to, under principle (1)(b) of its terms of reference, which requires the Committee to consider whether an instrument “unduly trespasses on rights previously established by law”.  Retrospective operation of laws is something that has traditionally attracted comments under this term of reference.  It should always attract comment, regardless of whether section 76 of the Legislation Act is disapplied.

That said, the Committee notes the Minister’s advice that “the amendments [made by the National Regulation] cannot be deemed prejudicial”.  The Committee considers that this assurance should have been given at the time that this National Regulation was tabled in the Legislative Assembly.

On the wider issues identified by the Committee (ie those relating to the absence of an explanatory statement for this National Regulation), the Committee notes that the Minister’s response states:
… the Scrutiny Committees [sic] guidance would be appreciated with regard to the drafting of explanatory statements for amendments of regulations under national frameworks.  The drafting jurisdiction, Victoria, does not routinely provide explanatory statements for the Ministerial Council on minor amendments.  Instead supporting documentation is provided which serves a similar role, Attachment A provides guidance as to the last amendments adopted.  It is my understanding that when comprehensive change is required, as with the original Bill of 2011 an explanatory statement is drafted for use by all participating jurisdictions.  There is an intention for Victoria to consult with jurisdictions for the development of future explanatory statements for major amendments. 

Should jurisdictions independently draft individual statements there arises a real potential for inconsistent interpretation of the law.  The usual requirement for explanatory statements creates a conflict with the intent of national consistency. 

The Committee notes that it is not relevant to the Committee’s role that “[t]he drafting jurisdiction, Victoria, does not routinely provide explanatory statements for the Ministerial Council on minor amendments”.  The Committee has an explicit role, under principle (2) of the Committee’s terms of reference, to consider whether an explanatory statement meets the technical or stylistic standards expected by the Committee in relation to explanatory statements.  The fact that a particular piece of subordinate legislation is made under a “national framework” does not in any way affect the Committee’s role in relation to principle (2).  Further, as the Minister’s response also notes, the particular requirements of the ACT jurisdiction, in relation to the Human Rights Act 2004, have previously been addressed.  The Committee can identify no reason why the Committee’s role in relation to explanatory statements cannot also be addressed.  
While the Committee can understand that there may be an argument that the provision of explanatory material on a jurisdiction-by-jurisdiction basis may not be conducive to a consistent interpretation of National Laws, the Committee can identify no reason why, in the case of every piece of National Law, an explanatory memorandum/statement cannot be produced, for use by all jurisdictions.  Indeed, the Committee notes that the Minister’s response states that “[t]here is an intention for Victoria to consult with jurisdictions for the development of future explanatory statements for major amendments”.  Given everything that the Committee has stated above (and especially in relation to the Committee’s role under principle (2) of its terms of reference), the Committee considers that an explanatory statement should be provided in relation to all amendments to National Regulations.  Apart from anything else, the provision of such explanatory material would avoid the necessity of the Committee having to seek the advice of Ministers in relation to particular issues that have traditionally been a concern for the Committee, such as the retrospectivity issue discussed above.  

There is also the further issue of explaining the particular legislative scheme that underpins a National Law.  While it has been of assistance that the Minister’s response sets out detail in relation to the particular legislative scheme that authorises the making of this particular National Regulation, the provision of this information at the time that this National Regulation was tabled would surely have avoided the Committee making at least some of the comments that resulted in the Minister having to provide a response to the Committee on these matters.

Jayson Hinder MLA
Deputy Chair

31 May 2016
Outstanding Responses
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Mr Steve Doszpot MLA
Chair
Standing Committee on Justice and Community Safety


Legislative Assembly for the ACT
GPO Box 1020

CANBERRA  ACT  2601

Dear Mr Doszpot
I write in response to your comments to the Legislative Assembly during debate time 8 March 2016 and the Standing Committees Scrutiny Report 42 about the Education and Care Services National Amendment Regulations 2015. 

I agree with the Committee’s view regarding explanatory statements and the important function they serve. Explanatory statements promote public law principles of open and transparent Government and are useful extrinsic material for Courts and Tribunals to understand the purpose of the law or amendments.  However, multiple explanatory statements for one body of National Laws can be problematic.

The Act

The Education and Care Services National Law and subordinate legislation is enlivened in the ACT through Education and Care Services National Law (ACT) Act 2011, (The Adopting Act). Victoria drafted the Education and Care Services National (ACT) Bill 2011 and original explanatory statement in support of same.  The ACT applied the Victorian explanatory statement with additional notional clauses, in part, to ensure the Bill was compatible with the ACT’s Human Rights Act.  

Explanatory Statements
Clause 7 of the 2011 Revised Explanatory Statement provides insight into the intent of the National Laws.  The Clause refers to the exclusion of ACT Laws like the Legislation Act 2001. The stated rationale is to “achieve and maintain national consistency in the administration and interpretation of the National Law, this being one of the key objectives for introducing a national scheme”.  It should be further noted that the Education and Care Services National

Law also contains its own provisions to assist in the interpretation of that Law. 

These safeguards support the intention of the law to be nationally consistent.  Further safeguards exist with the role of the Ministerial Council (Education Council). Under section 301 of the National Law the Ministerial Council are permitted to make regulations for the purpose of the National Law. 

In view of the above, the Scrutiny Committees guidance would be appreciated with regard to the drafting of explanatory statements for amendments of regulations under national frameworks.  The drafting jurisdiction, Victoria, does not routinely provide explanatory statements for the Ministerial Council on minor amendments.  Instead supporting documentation is provided which serves a similar role, Attachment A provides guidance as to the last amendments adopted.  It is my understanding that when comprehensive change is required, as with the original Bill of 2011 an explanatory statement is drafted for use by all participating jurisdictions.  There is an intention for Victoria to consult with jurisdictions for the development of future explanatory statements for major amendments. 

Should jurisdictions independently draft individual statements there arises a real potential for inconsistent interpretation of the law.  The usual requirement for explanatory statements creates a conflict with the intent of national consistency. 

The National Laws have been comprehensively developed to create a governing Council and preferred interpretation which enables the law to function independently from the Executive as the law making powers rest with the Ministerial Council for as long as the Assembly continues to support the terms of the Adopting Act.  This function was assented to in 2011.  Within this function however is the ACTs ability, under certain circumstances to disallow amendments under section 6 “Adoption of Education and Care Services National Law”, Education and Care Services National Law (ACT) Act 2011.

Disallowance
The Education and Care Services Law, Health Practitioner Regulation National Law (ACT) Act 2010 and the National Energy Retail Law (ACT) Act 2012 are examples of National Laws which provide for a federal approach to  regulating and governing co-operative schemes. These laws are similar in that they each exclude Territory Laws, like the Legislation Act 2001. The laws also provide interpretation sections to enhance unity in understanding terms.  The Education and Care Services National Law ACT (2011) Act, provides an additional section which allows, under certain circumstances the ability for the Legislative Assembly to disallow regulatory amendments. 
Chapter 8 of The Legislation Act 2001 outlines the processes for presentation, amendment and disallowance of subordinate law in the ACT.  This Act however, is excluded in the National Law, under section 7 of the Education and Care Services National Law (ACT) Act 2001 (the Adoption act).
Section 303 ‘Parliamentary scrutiny of national regulations’ of the National Law provides replacement processes required for presenting and disallowing under a National approach which is as follows: 

(1)
The member of the Ministerial Council representing a participating jurisdiction is to make arrangements for the tabling of a regulation made under this Law in each House of the Parliament of the participating jurisdiction.

(2)
A committee of the Parliament of a participating jurisdiction may consider, and report to the Parliament about, the regulation in the same way the committee may consider and report to the Parliament about regulations made under Acts of that jurisdiction.

(3)
A regulation made under this Law may be disallowed in a participating jurisdiction by a House of the Parliament of that jurisdiction in the same way, and within the same period, that a regulation made under an Act of that jurisdiction may be disallowed.


(4)
A regulation disallowed under subsection (3) does not cease to have effect in the participating jurisdiction, or any other participating jurisdiction, unless the regulation is disallowed in a majority of the participating jurisdictions.


(5)
If a regulation is disallowed in a majority of the participating jurisdictions, it ceases to have effect in all participating jurisdictions on the day of its disallowance in the last of the jurisdictions forming the majority.


(6)
In this section—

regulation includes a provision of a regulation.
The Ministerial Council under section 301 and 324 of the National Law are empowered to amend regulations.  These amended laws, by virtue of the Adopting Act apply as law in the ACT once published, which for this round of amendments was 18 December 2015. As the amendments were tabled within 6 sitting days of the Assembly, in accordance with section 6(3) of the Adopting Act.  However, section 6(5) of the Adopting Act also disapplies section 303(4) of the National Law.  Consequently, disallowance by the Legislative Assembly would mean that the regulation would not have effect in the ACT.
Retrospectivity

In relation to the concerns regarding retrospectivity I note the previous Minister for Education sought legal advice on a similar matter in 2014.  The Scrutiny Committee raised concerns in regard to retrospectivity in report 20 of 31 July 2014. 

The Committee asserts the ACT amendment is retrospective.  The making of the regulation is consistent with the terms of the National Law I can assure the Committee the amendment does not place a retrospective liability upon any person in the Territory.  The regulation maintains the state of affairs that existed prior to the expiry of a transitional provision of the National Law which was in fact beneficial to the Education and Care Sector.  Consequently the amendments cannot be deemed prejudicial.

Section 76 of the Legislation Act does not apply under the National Law.  The Legislation Act 2001 is excluded as per section 7 of the adopting act.  As stated previously, the amendments were tabled in accordance with section 6 of the adopting law. 

I trust this information is of assistance to you. I look forward to your input and feedback on these matters. 

Yours sincerely

Shane Rattenbury MLA
Minister for Education
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11 December 2015 

Amendments to the Education and Care Services National Regulations
Relevant recommendations:
· agree to an amendment (specific to the ACT) to the National Regulations, to extend a provision that allows qualified educators to be replaced during non-contact time, breaks and unexpected absences of up to five consecutive days with a lesser-qualified or unqualified educator until 31 December 2017
· make the Education and Care Services National Amendment Regulations 2015 at Attachment 1 under sections 301 and 324 of the Education and Care Services National Law 2010, to give effect to the decisions in the recommendations 
Background

1. The Education and Care Services National Law 2010 (National Law) empowers the Ministerial Council (the Education Council) to make regulations under section 301 (national regulations) and section 324 (savings and transitional regulations). The National Regulations include general matters to support the National Law, transitional matters and specific provisions which apply to individual jurisdictions.
2. To ensure the proposed amendments are effected in the required timeframes, they are being progressed ahead of the tranche of proposed amendments to the National Regulations that may result from the 2014 Review of the National Quality Framework (NQF), as it is not known when any such changes may occur. It is proposed that both amendments be made in a single amending instrument, the Education and Care Services National Amendment Regulations 2015 (Amendment Regulations).
3. Through an Out of Session process in November 2015, ECPG agreed to the ACT seeking Education Council approval for a proposed amendment to the National Regulations to extend a transitional provision that allows qualified educators to be replaced during non-contact time, breaks and unexpected absences of up to five consecutive days with a lesser-qualified or unqualified educator until 31 December 2017, and approved draft Drafting Instructions for the amendment.
4. Regulation 126(1) of the National Regulations prescribes the qualification requirements for educators who educate and care for children preschool age and under at a centre-based service, which must be met at all times.
5. Regulation 264 is a transitional provision that modifies the application of regulation 126(1) in the ACT. It allows a qualified educator to be replaced with a lesser qualified or unqualified educator during non-contact time, breaks or unexpected absences of up to five consecutive working days. Educator-to-child ratios must be met at all times and all educators must hold a current Working with Vulnerable People registration, as required under ACT’s Working with Vulnerable People law. Regulation 264 expires on 31 December 2015.

6. The approach adopted in Regulation 264 was in place in the ACT prior to the NQF. It was originally included as a transitional regulation expiring on 31 December 2013. It was then extended for a further two years, but modified to impose conditions on the minimum number of qualified educators that must be working directly with children at all times.
7. This arrangement provides flexibility for ACT services to manage staffing arrangements without compromising the adequacy of supervision. In many cases this flexibility is used to enhance children’s educational outcomes, such as where a specialist educator without early childhood qualifications (for example, a physical education or language teacher) is used to deliver a weekly lesson as part of the early childhood curriculum.

8. The ACT wishes to extend Regulation 264 for a further two years, with the extension taking effect from 1 January 2016. Should the transitional regulation expire, ACT services may experience further workforce and cost pressures resulting from the need to employ more highly qualified educators.
9. Subject to the approval of the Education Council, the Amendment Regulations will be signed by the Secretary of the Education Council.
10. In order to take effect, the Amendment Regulations must be published on the NSW Legislation website in accordance with section 302 of the National Law and Part 6A of the Interpretation Act 1987 (NSW).
11. All jurisdictions (not just Victoria and ACT) will then need to make arrangements for tabling the amendments in their respective Parliaments as soon as reasonably practical, in accordance with section 303 of the National Law.
Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and

   Community Safety (Legislative Scrutiny Role)

PO Box 1020

CANBERRA  ACT  2601
Dear Mr Doszpot
I write in response to the comments in the Standing Committee on Justice and Community Safety Committee’s Report No 44 of 2 May 2016 in relation to the Lifetime Care and Support (Catastrophic Injuries) Amendment Bill 2016 (the Bill). The Committee, in its comments, has requested that I respond to a number of issues raised in the report. The comments relate to a number of broad areas of personal rights and liberties.  

Before addressing the Committee’s comments, I would like to reiterate the policy context of the Bill. The extension of the Lifetime Care and Support (LTCS) Scheme to cover catastrophic work injuries will effectively meet all the reasonable and necessary treatment and care needs of injured workers who are accepted as lifetime participants in the LTCS Scheme.  

The Bill will deliver on the second stage of the ACT’s commitment to establish a National Injury Insurance Scheme (NIIS) for workplace accidents by 1 July 2016 that meets the national minimum benchmarks for workplace accidents.  

The Productivity Commission found that workcover schemes are not geared to provide coordinated lifetime care for workers with catastrophic work injuries. Through the provision

of specialised early intervention medical and rehabilitation care after a catastrophic work injury, the NIIS for workplace accidents aims to give injured workers and their families the best opportunity to recover and participate in society as far as possible. In this way, the NIIS for work injuries fundamentally changes the way governments respond to those who are catastrophically injured.

A. The exclusion of workers from the scheme when engaging in professional sporting activity

The Committee has raised an issue with the proposed section 6, in particular the exclusion of injuries where a worker engages in professional sporting activity; and has asked for justification for the exclusion. As the Committee notes, the exclusion in the LTCS Scheme mirrors the exclusion of such injuries from the coverage of the Workers Compensation Act 1951, noting the explanatory statement to the 1995 amendments to the Workers Compensation Act is unhelpful in explaining the rationale for the exclusion.

The Government has reviewed the Hansard from the introduction of the Workers Compensation (Amendment) Bill (No. 3) 1995. The then Minister for Urban Services and Minister for Business, Employment and Tourism, Mr Tony De Domenico stated the amendment “was to remove the requirement for employers to take out workers compensation insurance to cover the professional sporting activities of sportspersons they employ”. This removal of the entitlement to workers compensation was supported by sporting organisations in the ACT. The Minister further stated, the “amendment is necessary to bring the ACT into line with other jurisdictions and ensure the viability of ACT professional sport”.   

It is appropriate that proposed section 6(5) reflects the current state of the law in relation to entitlements to workers compensation to ensure consistency and equity in the definition of workers between the two schemes. It does not disturb the policy rationale for the 1995 workers compensation amendment. Further, this consistency of definition is fundamental to the administrative and funding frameworks that the Bill puts in place.

Furthermore, I note that the exclusion of persons who are engaged as a professional sportsperson in the Bill is consistent with the minimum national NIIS benchmarks for workplace accidents. The definition of worker was a key consideration in developing the NIIS benchmarks for workplace accidents so that there should be consistency in the definition of worker for jurisdictions in implementing NIIS.  
B. Effect of proposed amendment to section 137, Workers Compensation Act 1951 
The Committee has asked for advice on the effect (if any) of the proposed amendment on the ability of a worker to commute under section 137(2) of the Workers Compensation Act, and state a justification for the limitation on the ability to commute. 

Section 137 provides how a worker may commute their rights for a compensable injury.  Section 137(2) provides various entitlements that may be included in relation to a settlement.  The proposed amendment provides a requirement that a person who is eligible to participate in the LTCS Scheme must first apply to participate in the LTCS Scheme.  

This requirement is necessary because the extension of the LTCS Scheme to cover workplace accidents means that the treatment and care support for catastrophically injured workers will be effectively carved out of the workers compensation scheme and coordinated through the LTCS Scheme, which is geared to offering specialised care and support to people with complex and serious injuries.  In particular, the Productivity Commission found lump sum payments can delay early access to medical treatment leading to poorer health outcomes. Further, by providing treatment and care for a participant’s lifetime, it removes the guesswork and uncertainties of accurately predicting an injured person’s lifetime care needs at a given time.  

Hence catastrophically injured workers who are accepted as lifetime participants into the Scheme will be able to access the full range of reasonable and necessary treatment and care benefits under the Scheme for life. As such, catastrophically injured workers would have no need to seek common law damages for treatment and care. As part of the Bill to extend the LTCS Scheme to cover workplace accidents, insurers and self-insurers would also cease to be on risk for treatment and care liabilities for catastrophically injured workers.  

Retention of a worker’s common law rights to commute their treatment and care benefits in such circumstances would be akin to a duplication of compensation benefit entitlements for those workers; and importantly would be in breach of the NIIS minimum national benchmarks.

The injured worker’s entitlement to a worker’s compensation claim for all other remaining heads of damages, such as loss of earning capacity and non-economic loss, will continue to be met by the workers compensation insurer and self-insurer. Therefore, an injured worker accepted as a lifetime participant in the Scheme will still retain access to common law rights in respect of economic loss and non-economic loss where a compensation claim exists. The injured worker would not need to seek common law damages for treatment and care, as these needs would be wholly met through the LTCS Scheme.

For these reasons, the restriction on the ability to commute that part of the compensation related to lifetime and care treatment is considered appropriate. It is not considered to be a deprivation of property as an alternative benefit is being put in its place. 

C. Explanatory Statement 

The Committee has suggested that two sections of the explanatory statement be reconsidered. The first is the explanation regarding proposed section 182EA. The Committee suggests the requirements imposed by section 182EA are overstated in the explanatory statement. The Committee is correct that the section only requires a worker to make an application to the LTCS Scheme. The comment in the statement is intended to reinforce the rationale for the provision and its relevance to clauses (such as 1.14) governing the restrictions to certain common law rights.  

While I understand the Committee’s concern and appreciate that the provision can be explained in similar terms as suggested by the Committee, I expect that further information materials will be provided during implementation to clarify the practical interaction of these amendments. I propose this would be an effective alternative to an amendment to the explanatory statement. 

The second is the discussion regarding clause 1.14. The Committee suggests clearer wording and seeks a more detailed justification for precluding a worker from making a claim for common law damages. The policy context for precluding a worker from seeking common law damages for treatment and care is explained in my response in Part B above to the Committee’s concerns. As the Committee rightly observed, the exclusion of common law right to lump sum commutation is only in respect of treatment and care. The injured worker’s entitlement to a worker’s compensation claim for all other remaining heads of damages, such as loss of earning capacity and non-economic loss, will continue to be met under the Workers Compensation Act. 

While access to lump sum commutation would give individuals choice about how best to manage their needs, on balance, the ongoing provision of treatment and care is preferred as it ensures that care and support is available for the entirety of a catastrophically injured worker’s life. Importantly, it removes the added stress of litigation or having to manage a financial settlement.
The NIIS for workplace accidents recognises that a worker with catastrophic injuries will likely have lifelong needs and will benefit from the certainty that if they are accepted as a lifetime participant into the LTCS Scheme, their treatment and care needs will be guaranteed for their lifetime. Importantly, this support does not cease when the injured worker returns to work; but continues as long as the treatment and care is required to support the injured worker.  

I thank the Committee for their comments on the explanatory statement and propose in response to the Committee’s suggestion that the explanatory statement be reconsidered, to include relevant information material during implementation to clarify the intentions of these provisions.  

D. References to the Human Rights Act 2004
The Committee notes that references to the relevant sections of the Human Rights Act 2004 were not included in the explanatory statement (in particular, sections 22 and 28). The Government notes this and will endeavour to ensure that clear reference to sections of the Human Rights Act are included in preparing explanatory statements. 
I thank the Committee for their comments and trust the above satisfactorily addresses the Committee’s concerns. 

Yours sincerely

Andrew Barr MLA

Chief Minister 
Mr Steve Doszpot MLA 

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

GPO Box 1020
CANBERRA  ACT  2601
Dear Mr Doszpot

Thank you for Scrutiny of Bills Report No. 43. I offer the following response in relation to the Committee’s comments on the Government response to the Committee’s comments on the Victims of Crime (Financial Assistance) Bill 2016.

The Scrutiny Committee reiterated its concern that subclause 39(2) of Victims of Crime (Financial Assistance) Act 2016 (the Act) renders any consideration of the Human Rights Act 2004 (the HRA) irrelevant so far as concerns the application of subclause 39(2). The committee suggests that the words “subject to the Human Rights Act 2004” be inserted into the subclause.
The Committee is of the opinion that the Government response did not address this concern and instead addressed the issue of incompatibility between subclause 39(2) and the HRA.
Subclause 39(2) authorises a health practitioner to disclose the health information identified in subclause 39(2) to the Commissioner in clear and narrow circumstances. This is consistent with the HRA. The inclusion of the suggested words “subject to the Human Rights Act 2004” is not necessary and could imply that the right to privacy prevents a health practitioner from providing a report about an examination conducted under subclause 39(2) to the Commissioner. This would create confusion and render the subclause meaningless.

Section 28 of the HRA allows for the limitation of the rights listed in the Act in certain circumstances. There is a legitimate purpose for limiting the right to privacy in these provisions. The particular purpose of the limitation is to allow the Commissioner to access information necessary to make decisions under this Act. The right to privacy requires that limitations on privacy are set by law and not arbitrary (as well as being reasonable and justifiable). Clause 39(2) authorises disclosure of health information to the Commissioner to allow him to administer the scheme. This authorisation is not arbitrary and is clearly established in legislation. The provision does not authorise the Commissioner to collect more information than is necessary to make a decision, nor does it allow the Commissioner to handle the information in contravention of privacy laws including the Information Privacy Act 2014 (which give effect to the right to privacy).   
The Commissioner, once in possession of personal information, must continue to act and make decisions by giving proper consideration to the right to privacy in the HRA (s 40B(1)). A health practitioner must also continue to act and make decisions by giving proper consideration to the right to privacy for all other health information not specifically referred to in subclause 39(2).

In the circumstances I am satisfied that it is not necessary to amend section 39(2) of the Victims of Crime (Financial Assistance) Act 2016.

I thank the Committee for its consideration of this Bill.
Yours sincerely

Simon Corbell MLA

Attorney-General
Mr Steve Doszpot MLA 

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

GPO Box 1020

CANBERRA ACT 2601
Dear Mr Doszpot
Thank you for Scrutiny Report No. 43 of 28 March 2016. I offer the following response to the Committee’s comments on the Freedom of Information Amendment Regulation 2016 (No 1).

Does the Amendment Regulation engage the Human Rights Act 2004?

The Committee suggests that the Amendment Regulation engages rights in the Human Rights Act by:

1. promoting the right to privacy (s 12);
2. limiting the right to seek and receive information (s 16(2)); and

3. limiting the right to take part in conduct of public affairs (s 17(a)).

With respect, I do not accept the argument that the Amendment Regulation engages these rights.

The Amendment Regulation exempts the auditor-general from the operation of the Freedom of Information Act 1989 for documents of the auditor-general that relate to the functions given to the auditor-general under the Auditor-General Act 1996.  This is intended to encourage full and frank disclosure by people being audited.

As explained in the Explanatory Memorandum, this does not prevent an applicant under the Freedom of Information Act from accessing information altogether, but rather just from accessing the information directly from the auditor-general.  The applicant may still access the information, including correspondence between the auditor-general and the person or agency being audited, directly from the organisation where those documents originated. 

Even if the Committee considers the rights are engaged, the rights would not be limited because:

1. the right to take part in the conduct of public affairs does not necessarily contemplate a right to access information or documents: Law Society of the ACT & Treasury Directorate and NRMA Insurance (Appeal) [2013] ACAT 36 (21 May 2013); and

2. the right to seek and receive information is available by obtaining the information from the organisation holding the information under the existing FOI and Information Privacy Act 2014 frameworks, and by accessing the audit report on the auditor-general’s website.

In addition, the auditor-general is subject to the oversight of the Standing Committee on Public Accounts, which has a resolution to examine all reports of the auditor-general which have been presented to the Assembly. 

Is the exemption in the Amendment Regulation worded too broadly?
The exemption is worded to only exempt documents of the auditor-general that relate to the functions given to the auditor-general under the Auditor-General Act 1996.  The auditor-general’s functions listed in the Auditor-General Act are all official functions, and documents relating to those functions are intended to be protected by the exemption in the Amendment Regulation.

As the functions listed in the Auditor-General Act are not administrative functions, the exemption does not protect documents of an administrative nature.  

In light of these responses, I do not consider it necessary to amend the Explanatory Statement for the Amendment Regulation.

I thank the Committee for considering the Amendment Regulation.

Yours sincerely

Simon Corbell MLA
Attorney-General

Mr Steve Doszpot MLA
Chair

Standing Committee on Justice and Community Safety

(Legislative Scrutiny Role)
ACT Legislative Assembly

GPO Box 1020

CANBERRA  ACT  2601
Dear Mr Doszpot
I am writing to respond to Scrutiny Report 41 provided by the Standing Committee on Justice and Community Safety (the Committee) in its Legislative Scrutiny role on 15 February 2016 which provides comment on Disallowable Instrument DI2015-331, Training and Tertiary Education (National Code of Good Practice for Australian Apprenticeships) Approval 2015 made under section 13 of the Training and Tertiary Education Act 2003.  
I thank the Committee for their comments and would like to address the following statement provided by the Committee: “The Committee seeks the Minister’s advice as to why it is necessary to disapply subsection 47(6) of the Legislation Act 2001 in relation to this instrument.”
The National Code of Good Practice for Australian Apprenticeships (the Code of Practice) is an Australian Government document, accessible on the Australian Government’s Australian Apprenticeships website.  The document is frequently reviewed and kept up to date on that website. Disapplying subsection 47 (6) of the Legislation Act 2001 and providing a link to the Commonwealth website, allows ACT Australian Apprentices and Employers easy access to the most up to date information on both parties’ obligations and expectations.
I would also like to thank the Committee for identifying the change of wording required in paragraph 7 of the Explanatory Statement. I acknowledge the correction suggested by the Committee and note that future instruments will reflect this.  

I trust this response addresses the Committee’s comments in relation to the Disallowable Instrument.  I thank the Committee again for its comments and observations.   
Yours sincerely

Meegan Fitzharris MLA
Minister for Higher Education, Training and Research
Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and 
   Community Safety (Legislative Scrutiny Role) 

ACT Legislative Assembly
London Circuit 
CANBERRA  ACT  2601

Dear Mr Doszpot

I am writing to respond to Scrutiny Report 44 of the Standing Committee on Justice and Community Safety in its Legislative Scrutiny Role, which examined Disallowable Instrument DI2016‑28 Planning and Development (Remission of Lease Variation Charges – Economic Stimulus and Sustainability) Determination 2016 (No. 1). I thank the Committee for their comments and provide the following in response.
The Committee seeks my advice as to whether there is any possibility that Australian Standard 4299‑1995 Adaptable Housing is (or may be made) freely available for inspection by users of this instrument and, if not, seeks advice as to the reasons why it cannot (or need not) be made freely available.

I am advised that the Australian Standard can be accessed through the ACT Legislative Assembly Library or the Canberra Institute of Technology. As the Australian Standards are protected by copyright, they are not freely available.  
It is anticipated that the applicants for a remission under this instrument would be developers of medium to large developments. In this case the professionals engaged in the project, for example architects, building designers and developers, can be expected to have access to the Australian Standard as part of their normal business activity.

I trust this response addresses the Committee’s comments in relation to the Instrument. I thank the Committee again for its comments.
Yours sincerely

Andrew Barr MLA

Treasurer
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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�   http://www.justice.act.gov.au/resources/attachments/report_GuideforFramingOffences_LPB_2010.pdf


�   See Australian Law Reform Commission, Principled Regulation, Report 95 March (2003) at 155-157.


�   See ibid at 159-160.


�   There is extensive consideration of this right in ALRC, Traditional Rights and Freedoms—Encroachments by Commonwealth Laws ALRC Report 129 (2015) chapters 18, 19 and 20.


�   The relevant page numbers on the website copy of the Explanatory Statement are 30 to 31. 


�   The accuracy of this statement is illustrated in Coco v The Queen [1994] HCA 15.


�   http://www.parliament.act.gov.au/__data/assets/pdf_file/0006/434346/Guide-to-writing-an-explanatory-statement.pdf


�   See the Committee’s guide to this topic: Henry VIII clauses Fact sheet http://www.parliament.act.gov.au/__data/assets/pdf_file/0005/434345/HenryVIII-Fact-Sheet.pdf


�  See the Committee’s Guide to writing an explanatory statement para 3.11ff http://www.parliament.act.gov.au/__data/assets/pdf_file/0006/434346/Guide-to-writing-an-explanatory-statement.pdf


�  Justice Michael Kirby, Carroll, double jeopardy and international human rights law (2003) at 40, referring to proposals of the Premier of NSW that wrere later passed into law of a closely similar kind to the proposals in this Bill.


�  See the Committee’s Guide to writing an explanatory statement para 3.9 http://www.parliament.act.gov.au/__data/assets/pdf_file/0006/434346/Guide-to-writing-an-explanatory-statement.pdf


�  Some suggest that such statements would constitute contempt of court; if so, the Explanatory Statement comment still holds true.


�  Justice Michael Kirby, Carroll, double jeopardy and international human rights law (2003). www.michaelkirby.com.au/.../1880-DOUBLE_JEOPARDY_CLJ,_AUGUST_ 2003.doc


�  Carroll (2002) 77 ALJR 157 at 161 [21].


�  In respect of section 68M, this is so only in respect of acquittals after the reforms commence.


�  Of course, the person retried might seek a stay on the basis of lapse of time, but stays are not readily granted and there may be a lapse of up to 20 years or even longer.


�  Carroll (2002) 77 ALJR 157 at 161 [21].


�  Ibid at 161 [21] by reference to Blackstone's Commentaries (1769) (1966 reprint) Book 4, c 27 at 352.


�  Carroll (2002) 77 ALJR 157 at 171 [86].


�  Ibid, 171 [86].


�  In addition, an acquittal is not tainted unless “it is more likely than not that, but for the commission of the administration of justice offence, the acquitted person would have been convicted of the acquittal offence”: paragraph 68L(1)(c).


�  Safeguards in relation to proposed double jeopardy legislation, 27 November 2003, at 11. www.justice.nsw.gov.au/.../advice_from_justice_mathews_final.doc


�  This argument is also made in a submission by Legal Aid ACT to the in Response to ACT DPP Double Jeopardy Discussion Paper. See http://www.justice.act.gov.au/resources/attachments/Legal_Aid_Submission_on_DPPs_Double_Jeopardy_Discussion_Paper_11_05_20_(._._._.pdf


�  Senate Standing Committee on the Scrutiny of Bills, The Work of the Committee in 2014, at page 39.


�  Carroll (2002) 77 ALJR 157 at 171 [86] per Gaudron and Gummow JJ.


�  Reference was made in other reasons to the effect that casting doubt on an acquittal, entered by a court, could have on public confidence in the judicial process.  See Carroll (2002) 77 ALJR 157 at 178 [128] per McHugh J.


�  Kable v Director of Public Prosecutions (NSW) (1997) 189 CLR 51).
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