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Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Subordinate Legislation

Disallowable Instruments—No comment

The Committee has examined the following disallowable instruments and offers no comment on them:
Disallowable Instrument DI2014-289 being the Animal Diseases (Endemic Diseases) Declaration 2014 (No. 1) made under section 16 of the Animal Diseases Act 2005 revokes DI2011-297 and updates the list of declared endemic diseases in the ACT. 

Disallowable Instrument DI2014-290 being the Public Place Names (Majura District) Determination 2014 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the names of two roads in the District of Majura. 

Disallowable Instrument DI2014-291 being the Domestic Animals (Beekeeping) Code of Practice 2014 (No. 1) made under section 143 of the Domestic Animals Act 2000 approves the Code of Practice for Beekeeping in Residential Areas of the ACT 2014. 

Disallowable Instrument DI2014-292 being the Utilities (Dam Safety Code) Determination 2014 made under section 65 of the Utilities Act 2000 repeals the Dam Safety Code (March 2003) and determines the Dam Safety Code (November 2014). 

Disallowable Instrument DI2014-293 being the Utilities (Non-drinking Water Supply Code) Determination 2014 made under section 65 of the Utilities Act 2000 determines the Non-drinking Water Supply Code, November 2014. 

Disallowable Instrument DI2014-294 being the Radiation Protection (Student) Exemption 2014 (No. 2) made under section 114 of the Radiation Protection Act 2006 exempts undergraduate and postgraduate students undertaking course work or research at a university, or similar educational institution, from the provisions of the Act while under supervision of a licensed person.  

Disallowable Instrument DI2014-295 being the Road Transport (Public Passenger Services) Regular Route Services Maximum Fares Determination 2014 made under section 23 of the Road Transport (Public Passenger Services) Act 2001 revokes DI2013-310 and determines maximum fares payable on regular route services provided by ACTION. 

Disallowable Instrument DI2014-296 being the Gambling and Racing Control (Governing Board) Appointment 2014 (No. 1) made under sections 11 and 12 of the Gambling and Racing Control Act 1999 and sections 78 and 79 of the Financial Management Act 1996 appoints a specified person, with knowledge, experience or qualifications related to providing counselling services to problem gamblers, as a member of the ACT Gambling and Racing Commission governing board. 

Disallowable Instrument DI2014-297 being the Food (Fees) Determination 2014 (No. 1) made under section 150 of the Food Act 2001 revokes DI2013-303 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2014-298 being the Radiation Protection (Fees) Determination 2014 (No. 1) made under section 120 of the Radiation Protection Act 2006 revokes DI2013-300 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2014-299 being the Public Health (Fees) Determination 2014 (No. 1) made under section 137 of the Public Health Act 1997 revokes DI2013-302 and determines fees payable for the purposes of the act. 

Disallowable Instrument DI2014-300 being the Medicines, Poisons and Therapeutic Goods (Fees) Determination 2014 (No. 1) made under section 197 of the Medicines, Poisons and Therapeutic Goods Act 2008 revokes DI2013-311 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2014-302 being the Public Place Names (Phillip) Determination 2014 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the names of one new road in the Division of Phillip. 

Disallowable Instrument DI2014-303 being the Road Transport (General) Concession Determination 2014 (No. 1) made under section 96 of the Road Transport (General) Act 1999 revokes DI2013-169 and determines the concessional fees payable by eligible persons for vehicle registration and driver licensing. 

Disallowable Instrument DI2014-304 being the Major Events (Asian Football Confederation Asian Cup Australia 2015) Declaration 2014 (No. 1) made under section 6 of the Major Events Act 2014 declares, as a major event, the seven matches to be held in Canberra as part of the Asian Football Confederation Asian Cup Australia 2015. 

Disallowable Instrument DI2014-305 being the Board of Senior Secondary Studies Appointment 2014 (No. 3) made under section 8 of the Board of Senior Secondary Studies Act 1997 appoints a specified person as chair of the ACT Board of Senior Secondary Studies. 

Disallowable Instrument DI2014-306 being the Board of Senior Secondary Studies Appointment 2014 (No. 4) made under section 8 of the Board of Senior Secondary Studies Act 1997 appoints a specified person, a nominee of the Association of Independent Schools of the ACT, as a member of the ACT Board of Senior Secondary Studies. 

Disallowable Instrument DI2014-307 being the Road Transport (Safety and Traffic Management) Parking Authority Declaration 2014 (No. 4) made under subsection 75A(2) of the Road Transport (Safety and Traffic Management) Regulation 2000 repeals DI2002-117 and declares Canberra Airport Pty Ltd to be a Parking Authority for the area within section 1 in the suburb of Canberra Airport. 

Disallowable Instrument DI2014-308 being the Tobacco (Compliance Testing Procedures) Approval 2014 (No. 1) made under section 42D of the Tobacco Act 1927 approves the Tobacco Compliance Testing Procedures, November 2014. 

Disallowable Instrument DI2014-309 being the Legislative Assembly (Members' Staff) Variable Terms of Employment of Office-holders' Staff Determination 2014 (No. 1) made under subsection 6(2) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2009-148 and amends the remuneration of the Executive Chief of Staff in line with ACT Remuneration Tribunal determinations applying to executives in the ACTPS. 

Disallowable Instrument DI2014-310 being the Road Transport (General) Exclusion of Road Transport Legislation (Summernats) Declaration 2014 (No. 1) made under section 13 of the Road Transport (General) Act 1999 removes application of the Road Transport (Third-Party Insurance) Act to ACT registered entrant, promotional and uninsured vehicles participating in the Summernats 28 Car Festival 2015, and exempts vehicles from specified provisions of the Road Transport (Vehicle Registration) Act and the Road Transport (Vehicle Registration) Regulation. 

Disallowable Instrument DI2014-311 being the Public Trustee (Investment Board) Appointment 2014 (No. 2) made under section 48 of the Public Trustee Act 1985 appoints a specified person as a member of the Public Trustee Investment Board.  

Disallowable Instrument DI2014-313 being the Taxation Administration (Ambulance Levy) Determination 2014 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2013-323 and determines the monthly ambulance levy to be paid by health benefits organisations for the reference months January to December 2015. 

Disallowable Instrument DI2014-314 being the Rates (City Centre Marketing and Improvements Levy—Collection Areas) Determination 2014 (No. 1) made under Schedule 1 section 1.2 of the Rates Act 2004 revokes DI2007-136 and determines collection areas for the purposes of the city centre marketing and improvements levy. 

Disallowable Instrument DI2014-315 being the Taxation Administration (Amounts payable—Over 60s Home Bonus Scheme) Determination 2014 (No. 2) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-84 and determines, for the purposes of the scheme, the eligibility criteria, amounts, conditions, method of calculation of duty payable and the time limit for applications. 

Disallowable Instrument DI2014-316 being the Taxation Administration (Amounts Payable—Pensioner Duty Concession Scheme) Determination 2014 (No. 2) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-85 and determines, for the purposes of the scheme, the eligibility criteria, amounts, conditions, method of calculation of duty payable and the time limit for applications. 

Disallowable Instrument DI2014-317 being the Taxation Administration (Amounts Payable—Home Buyer Concession Scheme) Determination 2014 (No. 2) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-175 and determines, for the purposes of the Scheme, the income test and thresholds, eligibility criteria, determination of amounts, conditions, method of calculation of duty payable and time limit for applications. 

Disallowable Instrument DI2014-319 being the Legal Aid (Commission President) Appointment 2009 made under subsection 16(2) of the Legal Aid Act 1977 appoints a specified person as part-time president of the Legal Aid Commission. 

Disallowable Instrument DI2014-320 being the Health (Fees) Determination 2014 (No. 5) made under section 192 of the Health Act 1993 revokes DI2014-285 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2014-321 being the Cultural Facilities Corporation (Governing Board) Appointment 2014 (No. 3) made under section 9 of the Cultural Facilities Corporation Act 1997 and section 79 of the Financial Management Act 1996 revokes DI2011-305 and appoints a specified person as chair of the Cultural Facilities Corporation governing board. 

Disallowable Instrument DI2014-322 being the Public Place Names (Moncrieff) Determination 2014 (No. 2) made under section 3 of the Public Place Names Act 1989 determines the name of six roads in the Division of Moncrieff. 

Disallowable Instrument DI2014-323 being the Public Health Risk (Boarding Houses) Revocation 2014 (No. 1) made under section 18 of the Public Health Act 1997 revokes DI2000-272—Public Health Risk (Boarding Houses) Declaration 2000 (No. 2). 

Disallowable Instrument DI2014-324 being the Public Health Risk (Hairdressing) Revocation 2014 (No. 1) made under sections 18  and 133 of the Public Health Act 1997 revokes DI2000-8—Public Health Risk (Hairdressing) Declaration 2000 and DI2000-11—Public Health (Hairdressing) Code of Practice 2000. 

Disallowable Instrument DI2014-325 being the Health Professionals (Veterinary Surgeons Fees) Determination 2014 (No. 1) made under section 132 of the Health Professionals Act 2004 revokes DI2013-53 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2014-326 being the Legislative Assembly (Members' Staff) Members' Salary Cap Determination 2014 (No. 2) made under subsections 10(3) and 20(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2014-160 and determines the conditions under which Members may employ staff and engage consultants or contractors, including interim annual salary allocations, for the 2014-2015 financial year. 

Disallowable Instrument DI2014-327 being the Legislative Assembly (Members' Staff) Speaker's Salary Cap Determination 2014 (No. 2) made under subsections 5(3) and 17(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2014-159 and determines the conditions under which the Speaker may employ staff and engage consultants or contractors, including the interim annual salary allocation, for the 2014-2015 financial year. 

Disallowable Instrument DI2015-1 being the Major Events (International Cricket Council Cricket World Cup 2015) Declaration 2015 (No. 1) made under section 6 of the Major Events Act 2014 applies the provision of the Act to three matches being held at Manuka Oval as part of the International Cricket Council Cricket World Cup 2015. 

Disallowable Instrument DI2015-2 being the Road Transport (General) (Motorcycle Lane Filtering Trial) Exemption 2015 (No. 1) made under section 13 of the Road Transport (General) Act 1999 exempts a full licensed motorcycle rider from specified road rules while lane filtering in the ACT. 

Disallowable Instrument DI2015-3 being the Taxation Administration (Amounts Payable—Interest) Determination 2015 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2007-247 and determines the method for calculation of interest on a duty deferral arrangement. 

Disallowable Instrument DI2015-7 being the Taxation Administration (Amounts Payable—Loose-fill Asbestos Insulation Eradication Buyback Concession Scheme) Determination 2015 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-312 and determines, for the purposes of the Scheme, the eligibility criteria, value of the concession, conditions and time limit for applications. 

Disallowable Instrument DI2015-8 being the Building (ACT Appendix to the Building Code) Revocation 2015 made under subsection 136(3) of the Building Act 2004 repeals DI2012-248—Building (ACT Appendix to the Building Code) Determination 2012. 

Disallowable Instrument DI2015-9 being the Utilities (Electricity Metering Code) Determination 2015 made under section 65 of the Utilities Act 2000 revokes the Electricity Metering Code (August 2003) and determines the Electricity Metering Code (January 2015). 

Disallowable Instrument DI2015-10 being the Utilities (Licensing) Exemption 2015 (No. 1) made under section 22 of the Utilities Act 2000 exempts the Territory, as represented by the Directorate that has responsibility from time to time for providing non-potable water supply service from holding a utility licence for a period of five years to operate and evaluate the Inner North Reticulation Network. 

Disallowable Instrument DI2015-11 being the Domestic Animals (Cat Containment) Declaration 2015 (No. 1) made under section 81 of the Domestic Animals Act 2000 revokes DI2012-182 and declares specified areas of land as cat containment areas.  

Disallowable Instruments—Comment

The Committee has examined the following disallowable instruments and offers these comments on them:
Determination of fees

Disallowable Instrument DI2014-301 being the Health Records (Privacy and Access) (Fees) Determination 2014 (No. 1) made under section 34 of the Health Records (Privacy and Access) Act 1997 revokes DI2013-312 and determines fees payable for the purposes of the Act. 

This instrument determines new fees for the Health Records (Privacy and Access) Act 1997.  Unlike all the other fees instruments that the Committee has dealt with for this report, there is no indication either in the instrument itself or in the Explanatory Statement for the instrument as to the magnitude of the old fee.  Instead, the Explanatory Statement simply states “[f]ees have been increased by 4% (rounded)”.

The Committee notes that, in its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available at http://www.parliament.act.gov.au/in-committees/standing_committees/justice_and_community_safety_legislative_scrutiny_role), the Committee stated:

The Committee prefers that instruments that determine fees indicate (either in the instrument itself or in the Explanatory Statement) the amount of the “old” fee, the amount of the new fee, any percentage increase and also the reason for any increase (eg an adjustment based on the CPI).  Given the importance of fees to the administration of the ACT, it assists the Committee (and the Legislative Assembly) if fees determinations expressly identify the magnitude of any fees increases.

The Committee reminds the Minister of this Committee requirement.

This comment does not require a response from the Minister.

Minor drafting issue
Disallowable Instrument DI2014-312 being the Taxation Administration (Amounts Payable—Loose-fill Asbestos Insulation Eradication Buyback Concession Scheme) Determination 2014 (No. 1) made under section 139 of the Taxation Administration Act 1999 determines, for the purposes of the Scheme, the eligibility criteria, value of the concession, conditions and time limit for applications. 
The Committee notes that, unlike other definitions that appear in section 4 of this instrument, the definition of Loose-fill asbestos insulation is not in alphabetical order.

This comment does not require a response from the Minister.

Minor drafting issue

Disallowable Instrument DI2014-318 being the Land Rent (Total income of lessee—Pre-1 October 2013 leases) Determination 2014 (No. 1) made under section 9A of the Land Rent Act 2008 provides guidance on what constitutes the total income of a lessee. 

This instrument determines the “total income of a lessee”, for the purposes of section 9A of the Land Rent Act 2008.  Section 4 of the instrument provides (in part):

4
Determination


Total income of a lessee —


(a)
includes the income of the lessee or lessee’s; and


…….

The Committee assumes that “lessee’s” should be “lessees”.

This comment does not require a response from the Minister.

Retrospectivity

Disallowable Instrument DI2015-4 being the Taxation Administration (Amounts Payable—Home Buyer Concession Scheme) Determination 2015 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-175 and DI2014-317 and determines, for the purposes of the Scheme, the income test and thresholds, eligibility criteria, determination of amounts, conditions, method of calculation of duty payable and time limit for applications. 
Disallowable Instrument DI2015-5 being the Taxation Administration (Amounts Payable—Pensioner Duty Concession Scheme) Determination 2015 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-85 and DI2014-316 and determines, for the purposes of the scheme, the eligibility criteria, amounts, conditions, method of calculation of duty payable and the time limit for applications. 

Disallowable Instrument DI2015-6 being the Taxation Administration (Amounts payable—Over 60s Home Bonus Scheme) Determination 2015 (No. 1) made under section 139 of the Taxation Administration Act 1999 revokes DI2014-84 and DI2014-315 and determines, for the purposes of the scheme, the eligibility criteria, amounts, conditions, method of calculation of duty payable and the time limit for applications. 

The instruments mentioned above determine certain matters (including an income test and thresholds, eligibility criteria, conditions, etc) for the Home Buyer Concession Scheme, the Pensioner Duty Concession Scheme and the Over 60s Home Bonus Scheme.  Each instrument was made on 2 January 2015 and was notified on 12 January 2015.  However, section 2 of each instrument provides that it is taken to have commenced on 1 January 2015.  This means that each of the instruments would appear to have a retrospective effect (albeit slight).

Section 76 of the Legislation Act 2001 provides that only “non-prejudicial” provisions of a statutory instrument (which includes a disallowable instrument such as this) can commence retrospectively.  That concept is defined in subsection 76(4) of the Legislation Act, which provides (in part):

non-prejudicial provision means a provision that is not a prejudicial provision.

prejudicial provision means a provision that operates to the disadvantage of a person (other than the Territory or a territory authority or instrumentality) by—

(a)
adversely affecting the person’s rights; or

(b)
imposing liabilities on the person.

As a result of the requirements of section 76, for legislation with a retrospective effect, the Committee generally prefers that the Explanatory Statement for the instrument expressly addresses the section 76 issue and provide an assurance to the Committee (and to the Legislative Assembly) that there is no prejudicial retrospectivity (see the Committee’s document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps, available at http://www.parliament.act.gov.au/in-committees/standing_committees/justice_and_community_safety_legislative_scrutiny_role).  The Committee notes that the Explanatory Statements for none of the instruments mentioned above address this requirement.

In making this comment, the Committee notes that it has considered making a similar comment in relation to the Taxation Administration (Amounts Payable—Interest) Determination 2015 (No. 1) and the Taxation Administration (Amounts Payable—Loose-fill Asbestos Insulation Eradication Buyback Concession Scheme) Determination 2015 (No. 1) (DI2015-7), which the Committee has also considered for this Scrutiny Report and which also appear to have a retrospective affect.  Neither of the Explanatory Statements for those instruments expressly address the section 76 requirements.  However, the Committee notes that the Explanatory Statement for the former instrument indicates that “taxpayers are not disadvantaged” and the Explanatory Statement for the latter instrument indicates that it is “of benefit to taxpayers”.  It would be preferable if the section 76 requirements were addressed expressly.   

The Committee draws the Legislative Assembly’s attention to each of the instruments mentioned above under principle (1)(b) of the Committee’s terms of reference, on the basis that they may unduly trespass on rights previously established by law and recommends that the Minister respond.
The Committee also draws the Legislative Assembly’s attention to each of the instruments mentioned above under principle (2) of the Committee’s terms of reference, on the basis that the Explanatory Statements for the instruments do not meet the technical or stylistic standards expected by the Committee.
Appointment of public servants by disallowable instrument
Disallowable Instrument DI2015-12 being the Children and Young People (Death Review Committee) Appointment 2015 (No. 1) made under section 727D of the Children and Young People Act 2008 appoints specified persons as members of the Children and Young People Death Review Committee. 

This instrument appoints nine specified persons and the occupant of a nominated position as members of the Children and Young People Death Review Committee, under section 727D of the Children and Young People Act 2008.  The Explanatory Statement for the instrument indicates that five of the specified persons, and the occupant of the nominated position, are public servants.

The Committee notes, as a result of section 227 of the Legislation Act 2001, it is only the appointment of non-public servants that, under section 229 of the Legislation Act, that is to occur by disallowable instrument.  The Committee notes that, while the appointment of public servants by this (disallowable) instrument is not prohibited, the Committee also notes that the mixing of disallowable and non-disallowable appointments in this instrument could, possibly, create problems if the Legislative Assembly were to disallow this instrument.

This comment does not require a response from the Minister.
Subordinate Laws—No comment

The Committee has examined the following subordinate laws and offers no comments on them:
Subordinate Law SL2014-31 being the Road Transport (Driver Licensing) Amendment Regulation 2014 (No. 1) made under the Road Transport (Driver Licensing) Act 1999 amends the licence requirements in section 9 of the Road Transport (Driver Licensing) Regulation relating to the towing of a fifth wheel trailer. 

Subordinate Law SL2014-33 being the Road Transport (Vehicle Registration) Amendment Regulation 2014 (No. 1) made under the Road Transport (Vehicle Registration) Act 1999 amends the Road Transport (Vehicle Registration) Regulation by correcting outdated references to "third-party policy", and also allows police officers and other authorised persons to issue minor defect notices where a vehicle does not comply with requirements relating to numberplates and non-standard lights. 

Subordinate Law SL2014-34 being the Court Procedures Amendment Rules 2014 (No. 3) made under section 7 of the Court Procedures Act 2004 amends the Court Procedures Rules. 

Subordinate Law SL2014-35 being the Planning and Development (Loose-fill Asbestos Insulation Eradication) Amendment Regulation 2014 (No. 1) made under the Planning and Development Act 2007 determines the amount payable to a lessee who surrenders a lease to the Territory under the Loose-fill Asbestos Insulation Eradication Scheme Buyback Program. 

Subordinate Law SL2014-36 being the Workers Compensation Amendment Regulation 2014 (No. 1) made under the Workers Compensation Act 1951 amends the Workers Compensation Regulation to mandate conciliation prior to arbitration where it is agreed by both parties. 

Subordinate Law—Comment

The Committee has examined the following subordinate law and offers these comments on it:
Strict liability offences
Subordinate Law SL2014-32 being the Work Health and Safety (Asbestos) Amendment Regulation 2014 (No. 1) made under the Work Health and Safety Act 2014 amends the Work Health and Safety Regulation by adopting Chapter 8 of the national model Work Health and Safety Regulation governing the management, control and removal of asbestos in workplaces. 

The Explanatory Statement for this subordinate law states that it amends the Work Health and Safety Regulation 2011, to adopt Chapter 8 of the national model Work Health and Safety Regulation (the model regulations), which governs the management, control and removal of asbestos in workplaces.  The Explanatory Statement states:

This amendment will now harmonise the Territory’s Asbestos management framework with that of other model jurisdictions, improving safety outcomes and reducing compliance costs for business.

In explaining what, in particular, the new Chapter 8 does, the Explanatory Statement goes on:

This Chapter prohibits a Person Conducting a Business or Undertaking (PCBU) from carrying out, or directing or allowing a worker to carry out, work involving asbestos, other than in circumstances permitted under the Regulation. It imposes:

· A general duty upon PCBUs at a workplace to eliminate or minimise exposure to airborne asbestos at the workplace so far as is reasonably practicable;

· Duties upon a person with management or control of a workplace to identify asbestos or asbestos containing material (ACM) at the workplace, to prepare and keep an asbestos register and an asbestos management plan and, prior to demolition or refurbishment of certain structures and plant, to identify and remove asbestos so far as is reasonably practicable; and

· Duties upon a PCBU about training workers and ensuring that health monitoring is provided to certain workers. 

The Chapter also requires notification to the regulator about licensed asbestos removal work, and requires licensed asbestos removal work to be carried out by licensed asbestos removalists.

The new Chapter includes over 100 new strict liability offences, involving penalties of up to $6,000 for an individual and $30,000 for a body corporate.  An example is new section 419 of the Work Health and Safety Regulation 2011, which provides (in part):
419

Work involving asbestos or ACM—prohibitions and exceptions


(1)
A person conducting a business or undertaking must not carry out, direct or allow a worker to carry out, work involving asbestos.



Maximum penalty:



(a)
in the case of an individual—$6 000; or



(b)
in the case of a body corporate—$30 000.



Note
Strict liability applies to each physical element of each offence under this regulation, unless otherwise stated (see s 6A).

The reference to “s 6A” is to section 6A of the Work Health and Safety Regulation, which provides:

6A
Offences are offences of strict liability


Strict liability applies to each physical element of each offence under this regulation unless otherwise stated in the section containing the offence.

This means that offences under the Work Health and Safety Regulation are generally strict liability offences.  However, the Committee has consistently required that, in relation to new strict liability offences, the Explanatory Statement for the relevant instrument set out certain things.  In its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available at http://www.parliament.act.gov.au/in-committees/standing_committees/justice_and_community_safety_legislative_scrutiny_role), the Committee stated:

STRICT AND ABSOLUTE LIABILITY OFFENCES

As a rule, the Committee would prefer that any offences created by primary or subordinate legislation require that a mental element (ie intent) be evidenced before the offence is proved.  Strict and absolute liability offences are, clearly, at odds with this preference.  The Committee accepts, however, that practical reasons require that some offences involve strict or (in limited circumstances) absolute liability.  What the Committee requires is that the Explanatory Statement for a subordinate law that involves strict or absolute liability expressly identify:

· the reasons a particular offence needs to be one of strict liability; and

· the defences to the relevant offence that are available, despite it being one of strict or absolute liability.

The Committee notes that there is no explanation of these issues in the Explanatory Statement for this instrument.  The Committee also notes that this is in contrast with (for example) the Explanatory Statement for the Work Health and Safety Amendment Regulation 2014 (No. 3) (SL2014-27), which the Committee considered in its most recent Scrutiny Report.

The Committee draws the Legislative Assembly’s attention to this subordinate law under principle (1)(b) of the Committee’s terms of reference, on the basis that it may unduly trespass on rights previously established by law and recommends that the Minister respond.
The Committee also draws the Legislative Assembly’s attention to this subordinate law under principle (2) of the Committee’s terms of reference, on the basis that the Explanatory Statement for the instrument does not meet the technical or stylistic standards expected by the Committee.
Two subordinate laws dealing with the same subject matter / Strict liability offence
Subordinate Law SL2014-37 being the Gaming Machine Amendment Regulation 2014 (No. 2) made under the Gaming Machine Act 2004 provides that a licensee commits an offence if the licensee operates a note acceptor that accepts $100 notes.

Subordinate Law SL2015-1 being the Gaming Machine Amendment Regulation 2015 (No. 1) made under the Gaming Machine Act 2004 provides that a licensee must not operate a gaming machine note acceptor that accepts $50 or $100 notes. 

The Committee notes that the first subordinate law mentioned above, dated 19 December 2014 and notified on 22 December 2014, removes the prohibition on $50 notes being accepted by gaming machines.  The second subordinate law mentioned above, dated and notified on 19 January 2015, reinstates the prohibition on $50 notes being accepted by gaming machines.  The Explanatory Statement for the second subordinate law states:

Human Rights Implications

Subsection 75(1) of the Regulation is an existing provision that was included in the original Regulation (Subordinate Law SL2004‐30, effective 1 November 2004). The Gaming Machine Amendment Regulation 2014 (No 2), Subordinate Law SL2014‐37, effective 23 December 2014, removed the acceptance of $50.00 notes from the provision. The amendment reinstates the offence in relation to $50.00 notes, so that it is an offence for a gaming machine note acceptor to accept either $50.00 or $100.00 notes.

Subsection 75(2) is a technical amendment only and returns the status quo of the Regulation prior to the Gaming Machine Amendment Regulation 2014 (No 2), Subordinate Law SL2014‐37 becoming effective on 23 December 2014. The strict liability offence was created in the original Gaming Machine Regulation 2004, Subordinate Law SL2004‐30, effective 1 November 2004. The Standing Committee on Legal Affairs (performing the duties of a Scrutiny of Bills Subordinate Legislation Committee), Report No 55, dated 17 August 2004, provided no comment on section 75 of the Regulation being a strict liability offence.
Two issues arise in relation to these subordinate laws.  First, the Committee notes that, unlike the position in the Commonwealth, under section 46 of the Legislative Instruments Act 2003, there is no prohibition on the first subordinate law (in effect) being replaced by a subordinate law that is “the same in substance” (which, it might be argued, applies to the second subordinate law), while the first subordinate law is subject to the disallowance procedures of the Parliament.  Given that there is no ACT equivalent of section 46, it is therefore not necessary for the Committee (or the Legislative Assembly) to consider whether, in fact, the second subordinate law is “the same in substance” as the first subordinate law.

This comment does not require a response from the Minister.
The second issue relates to the strict liability offence.  While the Explanatory Statements for both subordinate laws are correct in stating that the predecessor of this Committee did not comment on the inclusion of a strict liability offence in section 75 of the original Gaming Machine Regulation 2004, it would be preferable, given the passage of time (and given that the Committee would not consider it to be an onerous requirement), if the Explanatory Statement for each subordinate law or instrument that inserts a strict liability provision address the Committee’s requirements regarding the explanation to be provided for strict liability provisions, regardless of the history of the relevant subordinate law or instrument.

The Committee seeks the Minister’s advice as to the reasons why a strict liability provision is required in this instance and also as to the defences that are nevertheless available.

Human rights issues

Subordinate Law SL2015-2 being the Corrections Management Amendment Regulation 2015 (No.1) made under the Corrections Management Act 2007 prescribes the Commonwealth Departments of Human Services (incorporating Centrelink) and Immigration and Border Protection, and the Commissioner of Taxation as entities entitled to specific relevant protected information about a detainee. It also specifies the protected information that each Commonwealth Department is entitled to obtain. 

This subordinate law is made under paragraph 222(3)(f) of the Corrections Management Act 2007.  Section 222 generally prohibits the divulging of “protected information” about persons detained in various ACT correctional facilities.  Paragraph 222(3)(f) allows the regulations to prescribe an entity to which protected information can be divulged, despite the prohibition.  This subordinate law, in effect, prescribes the Commonwealth Departments of Human Services (including Centrelink) and Immigration and Border Protection and the Australian Taxation Office as entities to which certain types of protected information can be divulged.

The Committee notes that the Explanatory Statement for the subordinate law provides the following explanation in relation to the human rights implications of the amendments:

Impact on Human Rights

The disclosure of personal information engages and limits the right to privacy contained in section 12 of the Human Rights Act, which states that “Everyone has the right not to have his or her privacy . . . interfered with unlawfully or arbitrarily”.

However, the right to privacy is a qualified right and section 28 of the Human Rights Act provides legislative recognition that human rights may be limited in certain circumstances. Limitations on the right to privacy can be applied where it can be shown that it is necessary in a free and democratic society to do so and if there is a legal basis for such interference.

On balance and considering the factors outlined in section 28, the limitation on the right to privacy is justified in this instance.

Firstly, the purpose of the limitation on the right is to reduce the likelihood of criminal deception, for example, tax evasion or Centrelink fraud. It will also support correct payments being made to detainees, even where there is no deliberate evasion or fraud.

Secondly, the limitation is restricted. The amending Regulation limits the confidential information that can be released by listing specifically what ACTCS can provide and by clearly stating the particular purpose for which it can be released.

Finally, the Act prohibits the provision of any other information by ACTCS to these or other entities. The Act provides that it is an offence for a relevant officer to divulge confidential information, beyond what is prescribed.

These safeguards will ensure that the least restrictive approach is taken and that the amending regulation is justified and proportionate to the purpose of the limitation on this right.
The Committee draws the above explanation to the attention of the Legislative Assembly.

This comment does not require a response from the Minister.

Government Responses
The Committee has received responses from:

· The Attorney-General, dated 9 February 2015, in relation to comments made in Scrutiny Report 27 concerning the Judicial Commissions Amendment Bill 2014 (attached).
· The Minister for Planning, dated 9 February 2015, in relation to comments made in Scrutiny Report 27 concerning the Planning and Development (Capital Metro) Legislation Amendment Bill 2014 (attached).

· The Attorney-General, dated 11 February 2015, in relation to comments made in Scrutiny Report 27 concerning the Crimes Legislation Amendment Bill 2014 (attached).

The Committee wishes to thank the Attorney-General and the Minister for Planning for their helpful responses.

Steve Doszpot MLA
Chair

16 February 2014
Outstanding Responses


Mr Steve Doszpot

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

London Circuit

CANBERRA ACT 2600

Dear Mr Doszpot
I note the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) has released Scrutiny Report No. 27 (the Report) containing comments on the Judicial Commissions Amendment Bill 2014 (the Bill). I offer the following response to those comments.

Under the Judicial Commissions Act 1994 (the Act), the Attorney-General may currently request the Executive to appoint a Judicial Commission to investigate a complaint, but only if the Attorney‑General believes that the complaint could, if substantiated, warrant the removal of a judicial officer from office. The Bill seeks to address the issue that there is currently no formal, supported way to consider and address complaints where the issues in question are not of a kind to potentially warrant removal of the judicial officer from office. 

The Bill proposes to amend the Act to create a statutory framework for handling complaints against judges and magistrates in the ACT, including the establishment of a part-time judicial council, and to provide powers to the council to receive, investigate and report on complaints, and take appropriate action to address complaints. 

I note the Committee has raised a number of matters for consideration in the context of its view that in order for the public to have confidence in the scheme, it must operate ‘to the maximum degree achievable...in a transparent, clear and rigorous fashion’.

Early dismissal of a complaint by the Judicial Council

I note the Committee’s recommendation that the proposed provisions be clarified to give the council a power to notify a complainant of early dismissal of his or her complaint. 

Proposed s 35B sets out the grounds on which the council may decide on early dismissal of a complaint. Proposed s 35I (1)(a) provides that if the council is satisfied on reasonable grounds that any of the early dismissal grounds in s 35B apply or the complaint has not been substantiated, it must dismiss the complaint, prepare a report of its examination, and give the report to the Attorney-General. The structure of the Bill clearly intends that this occur after an examination of a complaint by the council, however I agree with the Committee that the wording would benefit from some clarification. 

I agree with the Committee’s comments and will be seeking to move an amendment from the floor to include a power to advise a complainant of an early dismissal decision. This will also clarify that s 35I(1)(a) applies after examination of a complaint under s 35D.

The Committee has also commented about the breadth of the grounds for early dismissal of a complaint in proposed s 35B(1). These are all appropriate grounds on which the council may decide to dismiss a complaint after a preliminary examination. As the Committee has observed, New South Wales has the equivalent provision in its legislation (s 20 of the Judicial Officer’s Act 1986 (NSW)).
Action to be taken by the Council where it is satisfied on reasonable grounds that a complaint is wholly or partly substantiated
I acknowledge the Committee’s point about the operation of s 35J(1)(b) and s 35C in relation to the referral of a complaint by the council to the relevant head of jurisdiction. While I do not consider that these provisions need clarification, I will take advice on this court operational issue from the Chief Justice.  I thank the Committee for drawing this matter to my attention.

The exclusion of judicial review of administrative decisions; clauses 36, 37 and 38

I note the Committee’s comments about decisions of the judicial council not being the subject of judicial review. The Administrative Decisions (Judicial Review) Act 1989 will not apply to council decisions, nor will proceedings be able to be bought for an injunction, declaration or prerogative order in relation to council decisions or proceedings. The nature of council decisions is similar to those already exempt from review, such as inquiries under the Inquiries Act 1991 and judicial commissions. It relates to an internal governance matter. This is also the case in other jurisdictions such as New South Wales and is appropriate in circumstances where there is a clear separation of power. I consider it is appropriate in the case of decisions of the judicial council.

I trust this information is of assistance to the Committee.

I thank the Committee for its consideration of the Bill. 

Yours sincerely

Simon Corbell MLA

Attorney-General

Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

CANBERRA ACT 2601

Dear Mr Doszpot

I write in relation to the comments on the Planning and Development (Capital Metro) Legislation Amendment Bill 2014 (the Bill) in the Scrutiny Report Number 27 of 
3 February 2015 published by the Standing Committee on Justice and Community Safety in its Legislative Scrutiny role (the Committee). I appreciate the considered comments provided by the Committee and provide the following response.

The Committee queried the validity of the proposed 60 day time limit on common law judicial review applications to the Supreme Court. In particular, the Committee notes that a similar restriction was found to be invalid with respect to the original jurisdiction of the High Court under section 75(v) of the Constitution of the Commonwealth and suggests that section 48A(1) of the Australian Capital Territory (Self-Government) Act 1988 (Self-Government Act) should be understood to have the same effect as s 75(v) of the Constitution.

I do not agree with this suggestion of the Committee. It is important to bear in mind that section 48A(1) of the Self-Government Act is in different terms and as such has a different effect to section 75(v) of the Constitution. The latter is a constitutional provision that provides for the constitutionally entrenched original jurisdiction of the High Court. In contrast, section 48A(1) of the Self-Government Act is a statutory provision that provides for the original jurisdiction of a court created by statute. For these reasons, the character of each court and its jurisdiction is fundamentally different. The grant of original jurisdiction by a statute does not have the same constitutional significance as the grant of original jurisdiction by the Constitution. Therefore, the constitutional limitations and imperatives relevant to section 75(v) of the Constitution are not relevant to the interpretations of section 48A(1) 
of the Self-Government Act.

As a matter of policy, the proposed 60 day restriction on common law judicial review applications to the Supreme Court strikes an appropriate balance between the need for retention of rights of review and measures to provide certainty and finality to a significant infrastructure project. The restriction is similar to provisions already in place for another key project, that is, the Symonston Mental Health Facility under sections 85K and 85L of the Planning and Development (Symonston Mental Health Facility) Amendment Act 2014.  For the Capital Metro Project as for the Symonston Mental Health Facility, the 60 day restriction provides confidence to the community, industry and Government that the key project will not be disrupted by late legal proceedings that may commence well after construction has commenced, or indeed, finished. In these circumstances, the need for certainty and finality means that to the extent that the 60 day restriction engages section 21 of the Human Rights Act 2004, there are strong reasons to support the view that any limitation is reasonable and proportionate.

I also note that the Committee made other comments on the Bill in relation to review rights.  The Committee referred to the conclusion in the explanatory statement for the Bill (p4) that:

“The exclusion of the ADJR Act will remove uncertainty and potential delays for this important initiative.”  

The Committee suggested that this comment was an “overstatement” and went on to say that:

“It will remain open to a person to seek legality review from the Supreme Court by means of the ‘common law’ remedies, and thereby create as much uncertainty and delay as would result from an ADJR application by means of the common law remedies.”

The comment by the Committee to the effect that the proposed removal of ADJR will make no difference in terms of delay and uncertainty is similar to comments of the Committee on the Planning and Development (Project Facilitation) Amendment Bill 2014 (the Bill) in the Scrutiny Report 16 of 1 April 2014.  I agree with the position on this issue as set out by Mr Simon Corbell MLA as then Minister for the Environment and Sustainable Development in his response to the Committee of 7 April 2014.  In this response Mr Corbell stated as follows:

“The Committee suggested that there is essentially little difference between ADJR rights of review and common law rights of review and therefore little efficiencies to be gained by the exclusion of ADJR review.  I do not agree with this view.  ADJR review rights are statutory rights which are granted in addition to, and are distinct from, common law rights of review. I note that it is not uncommon for a range of administrative decisions to be excluded from ADJR review. Whilst there is little material difference between the relief that may be granted under both forms of review, the two sets of review rights are not interchangeable.  It is possible to pursue ADJR review in addition to, or instead of, seeking review under the common law.  The grounds for and standing to seek review under the ADJR are codified in the ADJR Act, and both the grounds and the test for standing under the ADJR Act are arguably wider than those that are available at common law.  The grounds for seeking review and standing under the common law are determined by the state of the common law at the relevant time. On that basis it is clear that the two rights, while in some respects similar, are nonetheless separate rights. Accordingly, the removal of ADJR rights of review is a meaningful and significant measure, which will minimise delays to the commencement of significant projects approved under the Bill.  ”

I note also that the Committee indicated in a footnote that the explanatory statement incorrectly refers to “appeal” rights in the context of ADJR review rather than rights of “review”.  I will table a revised explanatory statement to correct this error.  I thank the Committee for this observation.

Yours sincerely

Mick Gentleman MLA

Minister for Planning 

    February 2015

Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)

ACT Legislative Assembly

GPO Box 1020

CANBERRA  ACT  2601

Dear Mr Doszpot

I write in response to the Standing Committee on Justice and Community Safety’s Scrutiny Report No 27 of 3 February 2015 which contains comments on the voyeurism offences in the Crimes Legislation Amendment Bill 2014 (the Bill).

The Committee’s report under section 38 of the Human Rights Act 2004 (HRA) draws three matters to the attention of the Assembly and recommends that I respond. The three matters relate to the offences at s61B(1) and s61B(5).

Clarification of strict and absolute liability
I thank the Committee for noting that the offence is not one of strict liability and that the offence consists of conduct and the circumstances outlined in 61B(1)(b) and 61B(5)(b).

The Criminal Code 2002 applies to the new offences. It is the Committee’s view that the prosecution should not prove intention in relation to the circumstances of the offences. The Committee’s report states  “since P [the prosecution] need not prove any intention on D’s [the defendant’s] part in relation to [the circumstances of the offences], it appears to make no sense to include provisions that have the effect of obviating the need for P to establish a fault element”. 

I draw the Committee’s attention to s17 of the Criminal Code which states that fault elements attach to physical elements, which include circumstances. Under s18 of the Criminal Code, a person has intention in relation to a circumstance if the person believes that it exists or will exist. Given the application of the Criminal Code to these offences, it is necessary to apply strict and absolute liability to each circumstance under division 2.2.4 of the Criminal Code. The effect of this is to achieve consistency with existing common law principles and Criminal Code offences.

Burden of proof – defence of consent
The Committee’s report queries whether the offence should be restructured to include consent as an element of the offence, rather than a defence. The Committee states that this approach would not engage the presumption of innocence at s22(1) of the HRA.

The introduction of consent as an element of the offence would not address the problem that the current defence is attempting to overcome. The prosecution would still be required to provide evidence to prove that the defendant did not have consent. In this regard, I refer the Committee to the explanatory statement, at p11:

A legal burden is appropriate because the defence relates to a matter that is peculiarly within the defendant’s knowledge and evidence about this question will not be available to the prosecution. It would be very rare that a victim would consent to an unknown person taking photos of them, and no longer be in contact to provide evidence in relation to the question and no other source of evidence is available about the subject’s consent.

The Explanatory Statement states that the use of consent as a defence has been used to address two concerns. First, it is intended to address a concern about the enforceability of the offence and second, it is intended to support the purpose of the offence, to target invasions of privacy.    

In Sheldrake v Director of Public Prosecutions and Attorney General’s Reference (No 4 of 2002)
, the House of Lords held that the justification and fairness of offences that include reverse burdens on a defendant in a criminal trial are to be judged in the particular context of each case. In order to assess the reverse burden, the House of Lords held that the presumption had to be examined on all of the facts and circumstances; be proportionate to the object of the offence; provide the defendant with an opportunity to rebut the presumption; uphold the court’s authority to assess the evidence and to weigh up what is at stake and the difficulty for prosecution in the absence of a presumption. 

When applying the principles of Sheldrake to this offence, the presumption will only be relevant when all other elements are proved. Prior to the application of the presumption, the prosecution must prove, beyond reasonable doubt, all elements of the offence. If one element is unable to be proved, there is no question of a defence and the prosecution must fail. 

The government contends that the application of the presumption is proportionate to the object of the offence, as the prosecution must firstly prove that a reasonable person would expect privacy and that the defendant intended to invade that privacy prior to the application of the presumption. Additionally, the defendant has the opportunity to rebut the presumption by proving on the balance of probabilities that they did not know or could not reasonably expect to know that they captured an image without consent.

The Committee’s report states that a legal burden, “particularly in cases where the image is obviously indecent, may not be materially different were the burden to be expressed as evidential”. Under these circumstances, I agree with the Committee and further note that a legal burden allows more salient evidence to be provided to the Court.

Defences for children under 18 years of age
The Committee suggests that consideration be given to ‘adopting the course taken in Victoria in section 70AAA of the Crimes Act 1958, which involves creating exceptions available to persons below 18’. 

I note that s70AAA refers to child pornography. In those circumstances, it is proper and appropriate to have exceptions relating to photos of the defendant that the defendant has taken. The offences at s61B(1) and (5) relate to a defendant taking images of other people. If a person takes a photo of themselves there is express consent, and they had no expectation of privacy in relation to the area being photographed (as it is the subject taking the photograph).

The proposed offences do not prohibit dissemination of images and I do not consider an exception similar to those at s70AAA to be applicable. 
Freedom of political communication
The Committee’s report states that ‘where capturing of the visual image is for the purpose of a political communication, there will be an issue as to whether it is an impermissible burden on the freedom found by the High Court to be implicitly stated in the Commonwealth Constitution’.

I agree with the Committee that any restriction on political communication is an important issue, and note that the offence does not prohibit the capturing of images unless they are also considered an invasion of privacy and indecent in all the circumstances.

There is some considerable amount of international case law on the interaction between freedom of expression and the right to privacy under the European Convention on Human Rights (ECHR). I note that the following cases deal with the right to privacy of fully clothed people, in photographs that did not necessarily contain indecent content.

The case of Reklos and Davourlis v. Greece
 concerned the photographs of a new-born baby taken in a private clinic by a professional photographer without the parents’ prior consent. The photographer also kept the negatives. The Court held that there had been a violation of the right to privacy as the photographer had kept the negatives without obtaining the applicants’ consent and by doing so had retained the image in an identifiable form with the possibility of subsequent reuse.

In von Hannover v. Germany (no 2), 
 the court noted that the right to privacy and the right to political expression ‘deserve equal respect’ and stated that:

freedom of expression includes the publication of photos … This is nonetheless an area in which the protection of the rights and reputation of others takes on particular importance, as the photos may contain very personal or even intimate information about an individual or his or her family. 

The Court also noted that it was well established law that the circumstances in which the photos were taken are relevant, including; consent, whether the photos were taken by subterfuge or other illicit means, the nature of the intrusion and the consequences of publication for the person concerned.

The ECHR has also found that reproducing images ‘not accompanied by sufficient safeguards… constituted a disproportionate and unjustified interference with the applicant’s private life and a violation of Article 8’.
 Any circumstance in which a photo might be taken for the purposes of political expression would need sufficient safeguards to ensure the purpose was clear. Such extensive safeguards would suggest that a court is unlikely to find that the photograph was an invasion of privacy, nor indecent, under the proposed offences.

I note that the Committee has suggested that consideration be given to a graded series of offences. As you would be aware the role of the ACT Legislative Assembly with respect to sentencing is to set maximum penalties for criminal offences that are consistent with community views and which reflect the relative seriousness of the offences.  Maximum penalties send a signal to the courts about the seriousness of the offence.  I have confidence in the Courts to impose the appropriate sentence dictated by the seriousness of the offending behaviour in each individual matter.
I consider that the Explanatory Statement addresses the requirements of section 28 of the HRA.

I thank the Committee for its report and careful consideration of this Bill.

Yours sincerely

Simon Corbell MLA

Attorney-General
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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