[image: image1.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H



Scrutiny Report 23

[image: image2.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H



[image: image3.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H



[image: image4.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H





Committee Membership

Mr Steve Doszpot MLA (Chair)

Dr Chris Bourke MLA (Deputy Chair)
Mrs Giulia Jones MLA

Ms Mary Porter AM, MLA 

Secretariat

Mr Max Kiermaier (Secretary)

Ms Anne Shannon (Assistant Secretary)

Mr Peter Bayne (Legal Adviser—Bills)

Mr Stephen Argument (Legal Adviser—Subordinate Legislation)

Contact Information

Telephone
02 6205 0173

Facsimile
02 6205 3109

Post
GPO Box 1020, CANBERRA ACT 2601

Email
scrutiny@parliament.act.gov.au
Website
www.parliament.act.gov.au 

Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Subordinate Legislation

Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and offers no comment on them:
Disallowable Instrument DI2014-229 being the Public Place Names (Denman Prospect) Determination 2014 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the names of a major road in the Division of Denman Prospect. 

Disallowable Instrument DI2014-233 being the ACT Teacher Quality Institute Board Appointment 2014 (No. 3) made under Division 3.2, sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 appoints a specified person as a community member of the ACT Teacher Quality Institute Board. 

Disallowable Instrument DI2014-234 being the Health (Local Hospital Network Council-Member) Appointment 2014 (No. 1) made under section 16 of the Health Act 1993 re-appoints a specified person as a member of the ACT Local Hospital Network Council, with expertise in clinical matters. 

Disallowable Instrument DI2014-235 being the Health (Local Hospital Network Council-Member) Appointment 2014 (No. 2) made under section 16 of the Health Act 1993 re-appoints a specified person as a member of the ACT Local Hospital Network Council, with expertise in consumer health services. 

Disallowable Instrument DI2014-236 being the Health (Local Hospital Network Council-Member) Appointment 2014 (No. 3) made under section 16 of the Health Act 1993 re-appoints a specified person as a member of the ACT Local Hospital Network Council, with expertise in health management. 

Disallowable Instrument DI2014-237 being the Health (Local Hospital Network Council-Member) Appointment 2014 (No. 4) made under section 16 of the Health Act 1993 re-appoints a specified person as a member of the ACT Local Hospital Network Council, with expertise in financial management matters. 

Disallowable Instrument DI2014-238 being the Tree Protection (Advisory Panel) Appointment 2014 (No. 1) made under section 69 of the Tree Protection Act 2005 revokes DI2012-179 and appoints specified persons as members of the Tree Advisory Panel, with experience in forestry, arboriculture and horticulture. 

Disallowable Instrument DI2014-239 being the Tree Protection (Advisory Panel) Appointment 2014 (No. 2) made under section 69 of the Tree Protection Act 2005 appoints a specified persons as a member of the Tree Advisory Panel, with experience in forestry. 

Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these comments on them:
Are these instruments validly made?
Disallowable Instrument DI2014-230 being the Education (Government Schools Education Council) Appointment 2014 (No. 3) made under section 57 of the Education Act 2004 appoints a specified person as an education member of the Government Schools Education Council, representing students. 

Disallowable Instrument DI2014-231 being the Education (Government Schools Education Council) Appointment 2014 (No. 4) made under section 57 of the Education Act 2004 appoints a specified person as an education member of the Government Schools Education Council, representing students. 

Disallowable Instrument DI2014-232 being the Education (Government Schools Education Council) Appointment 2014 (No. 5) made under section 57 of the Education Act 2004 appoints a specified person as an education member of the Government Schools Education Council, representing parents. 

The first instrument mentioned above states that it is made under section 57 of the Education Act 2004.  Section 57 provides:

57
Appointed members of council (government)


(1)
The Minister must appoint the following members of the council:


(a)
a chairperson; 


(b)
6 people who, in the Minister’s opinion, have experience in 1 or more of the areas of business and commerce, public policy, early childhood care, education, the special needs of young people and teacher education (the community members); 


(c)
10 people who, in the Minister’s opinion, represent the views of government school education (the education members).

Note 1
For the making of appointments (including acting appointments), see Legislation Act, pt 19.3.  

Note 2
In particular, an appointment may be made by naming a person or nominating the occupant of a position (see s 207).

Note 3
Certain Ministerial appointments require consultation with a Legislative Assembly committee and are disallowable (see Legislation Act, div 19.3.3).


(2)
For subsection (1) (c), the Minister must appoint—


(a)
2 education members chosen from nominations of the peak organisation representing principals; and


(b)
2 education members chosen from nominations of the government teacher union; and


(c)
2 education members chosen from nominations of the peak organisation representing parent associations of government schools; and


(d)
2 education members chosen from nominations of the peak organisation representing students; and


(e)
1 education member chosen from nominations of the peak organisation representing school boards; and


(f)
1 education member chosen from nominations of the peak organisation representing preschool parents.

The Explanatory Statement for the instrument states:

This instrument appoints [the specified person] for one year from the day after notification to the position of education member representing students.

This means that the instrument is presumably made under paragraph 57(2)(d) of the Education Act.  The Committee notes that the power being exercised is not a power to appoint a person to represent students, as the Explanatory Statement suggests.  It is a power to appoint a person from nominations of the peak organisations representing students.

The same issue arises in relation to the second instrument mentioned above, which also appoints an “education member representing students”.

However, the Committee also notes that the issue does not arise in relation to the third instrument mentioned above, the Explanatory Statement for which more accurately refers to the power that is being exercised.

As the Committee has consistently stated, it does not consider it to be an onerous requirement for instruments of appointment, either on their face or in the Explanatory Statement, to demonstrate that any formal requirements in relation to the appointment have been met. 

As the Committee noted in its Scrutiny Report 47 of the 7th  Assembly (at pages 29-30), in relation to the Racing Appeals Tribunal Appointment 2011 (No. 5) (DI2011-303), in making this comment, the Committee suggests that it is not merely being pedantic in relation to trying to ensure that any pre-requisites for a particular appointment have been met.
As the Committee has previously noted, in 2011, in the case of Kutlu v Director of Professional Services Review ([2011] FCAFC 94 (28 July 2011), see http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/94.html), the Full Federal Court found to be invalid a series of appointments to the Professional Services Review Panel (PSR Panel), a body provided for by the Commonwealth Health Insurance Act 1973, charged with investigating alleged inappropriate practice by medical practitioners.  Section 84(3) of the Health Insurance Act required the Minister for Health and Ageing to consult with the Australian Medical Association (AMA) before making appointments to the PSR Panel.  

In Kutlu, a medical practitioner challenged action taken against him on the basis that members of various committees appointed from the PSR Panel that were involved in the action against him were not properly appointed, because the AMA had not been consulted in relation to various appointments. The Full Federal Court considered whether the statutory requirement to consult was a mandatory requirement, or merely direction that would not result in invalidity if not followed.  The Court found that it was a mandatory requirement and that the requirements to consult were “essential preliminaries to the Minister's exercise of the power of appointment”.  The Full Court found that, as a result, various things done in relation to Dr Kutlu, by various committees, were invalid. The Court stated (at para 32): 

[T]he scale of both Ministers’ failures to obey simple legislative commands to consult the AMA before making the appointments is not likely to have been a matter that the Parliament anticipated.  If the appointments were treated as valid, the unlawfulness of the Ministers’ conduct in making them would attract no remedy.  And, if that were so, the appointees would hold the offices to which the Minister had unlawfully appointed them and they could not be prevented by injunction or other orders of a court from exercising the powers of those offices … 

The wider effect of the decision in Kutlu was to invalidate scores of other investigations of other medical practitioners.  Its effect was extremely damaging—including in a financial sense—to the Commonwealth. 

The decision in Kutlu (and its consequences) underlines the Committee’s reasons for maintaining its diligence in relation to attempting to ensure that any pre-requisites for appointments that come before the Committee have been met.  As the Committee has consistently stated, the Committee does not consider that what it seeks imposes an onerous requirement on those who make appointments.

The Committee draws the Legislative Assembly’s attention to the first and second instruments mentioned above under principle (2) of the Committee’s terms of reference, on the basis that the Explanatory Statements for the instruments do not meet the technical or stylistic standards expected by the Committee.

Further, the Committee would be grateful if the Minister could confirm that the requirements of paragraph 57(2)(d) of the Education Act 2004 have been met in relation to the appointments made by the first and second instruments mentioned above.

Subordinate Law—No comment
The Committee has examined the following subordinate law and offers no comment on it:
Subordinate Law SL2014-20 being the Work Health and Safety Amendment Regulation 2014 (No. 2) made under section 276 of the Work Health and Safety Act 2011 makes technical amendments to the Work Health and Safety Regulation 2011. 
Subordinate Laws—Comment
The Committee has examined the following subordinate law and offers these comments on it:
Human rights issues

Subordinate Law SL2014-19 being the Dangerous Substances (General) Amendment Regulation 2014 (No. 1) made under the Dangerous Substances Act 2004 amends the Dangerous Substances (General) Regulation 2004 by inserting a new part 3.5 to improve the safety of tradespeople and other visitors or workers on residential property affected by loose-fill asbestos. 

This subordinate law amends the Dangerous Substances (General) Regulation 2004, inserting new Part 3.5.  The Explanatory Statement for the subordinate law states that the new Part 3.5 “is designed to improve the safety of tradespeople and other visitors or workers on residential property affected by loose fill asbestos (“Mr Fluffy”) insulation”.  In particular, the new Part 3.5 imposes an obligation on the owners of residential property affected by loose-fill insulation to ensure that an asbestos warning sign is displayed at the premises in the place, and in the way, approved by the Minister.  The Explanatory Statement for the subordinate law states that the ACT Government will be assisting owners of affected residential property to meet this new obligation by delivering a program to affix the warning sign by 30 December 2014, as well as by making the warning sign available free of charge to affected homeowners.

The Committee notes that the Explanatory Statement for the subordinate law contains the following discussion of the human rights implications of the amendments made by the subordinate law:

The Amendment Regulation may engage section 12(a) of the Human Rights Act 2004. That section requires that everyone has the right not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily.

The Amendment Regulation is not an arbitrary or unlawful interference with the right. In any case, the limitation on the right is reasonable. The Amendment Regulation’s potential interference with the human right is minimal and the importance of its purpose is such that the limitation is reasonable.

The Committee draws the attention of the Legislative Assembly to the discussion quoted above.

This comment does not require a response from the Minister. 

Proposed Government Amendments—Heritage Legislation Amendment Bill 2013
The Committee has examined proposed Government amendments to the Heritage Legislation Amendment Bill 2013 and has no comments to make in relation to the amendments.

Government responses
The Committee has received responses from:
· The Minister for Education and Training, dated 8 September 2014, in relation to comments made in Scrutiny Report 20 concerning the Education and Care Services National Amendment Regulations 2014 (attached).

· The Attorney-General, dated 15 September 2014, in relation to comments made in Scrutiny Report 21 concerning disallowable instruments (attached):

· DI2014-124—Freedom of Information (Fees) Determination 2014; and

· DI2014-126—Hawkers (Fees) Determination 2014.

· The Minister for Territory and Municipal Services, dated 16 September 2014, in relation to comments made in Scrutiny Report 20 concerning the Domestic Animals Amendment Bill 2014 (attached).

· The Attorney-General, dated 16 September 2014, in relation to comments made in Scrutiny Report 22 concerning the Major Events Bill 2014 (attached).

The Committee wishes to thanks the Minister for Education and Training, the Attorney-General and the Minister for Territory and Municipal Services for their helpful responses.
Comment on Government response
The Committee acknowledges that the Attorney-General’s response concerning the Major Events Bill 2014 indicates that the Government has paid close regard to the Committee’s suggestions and queries and significant amendments to the Bill will be proposed. The Committee wishes only to say that it is aware that clause 6 of the Bill prohibits declaration of a public protest or demonstration as a major event. Our concern is rather that a major event that is not of this character might nevertheless be an occasion for expression of political opinion. Historical examples will come readily to mind. Powers to be created by the Bill might well be exercised to suppress such expressions of political concern.
The Committee recommends that the Minister address the right of political expression in this context.

Steve Doszpot MLA
Chair

22 September 2014
Outstanding Responses
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Mr Steve Doszpot MLA
Chair
Standing Committee on Justice and Community Safety
Legislative Assembly for the ACT
GPO Box 1020

CANBERRA  ACT  2601
Dear Mr Doszpot
I write in relation to your Committee’s Scrutiny Report of 31 July 2014 which commented on the Education and Care Services National Amendment Regulations 2014.
The Committee asked whether the retrospectivity provided by the National Regulations is authorised under the Education and Care Services National Law (National Law). The Committee also asked for assurance that the retrospectivity provided for is non-prejudicial.

I have sought legal advice on this matter, and have been advised that the fact that the Education and Care Services National Amendment Regulations 2014 (amending regulation) was not tabled in the Legislative Assembly before it came into effect is not an example of retrospectivity. As required under section 302 of the National Law, the commencement date of the amending regulation was after the date it was published on the NSW Legislation website. While section 303 provides for scrutiny by the Legislative Assembly, there is nothing in this section that delays the commencement of a regulation until it is tabled in the Assembly.

I am also advised that the provisions of the amending regulation are considered non-prejudicial by the standards set out in section 76 of the Legislation Act 2001, noting that the Legislation Act 2001 does not apply to the National Law, and the amending regulation does not operate retrospectively. The amending regulation does not impose any additional burden on persons regulated by the National Law; rather it provides for alternative methods of compliance and in some matters, decreases regulatory burden.
I also acknowledge your concern that the Committee would have been greatly assisted by an explanatory statement, although there is no formal requirement for this to be provided with subordinate legislation, and will note this for any future amendments to the National Regulations.
I trust I have adequately addressed the Committee’s concerns.
Yours sincerely

Joy Burch MLA

Minister for Education
       September 2014
Mr Steve Doszpot MLA

Member for Molonglo

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

PO Box 1020

CANBERRA  ACT  2601

Dear Mr Doszpot

On 12 August 2014 the Standing Committee on Justice and Community Safety (the Committee) released Scrutiny Report 21.

In that report the Committee requested an explanation for the difference in indexation rates used for fees payable under the Freedom of Information (Fees) Determination 2014 (DI 2014-124) and Hawkers (Fees) Determination 2014 (DI2014-126).  
In the 2014-15 Budget, the Government increased fees and charges associated with regulatory services by 4%, as outlined on page 153 of the 2014-15 Budget Paper No.3.  Most other fees were increased by indexation of 3% in 2014-15.

Fees payable under the Hawkers (Fees) Determination 2014 are regulatory fees as they are fees collected as part of a regulated licensing regime.  These were therefore subject to the 4% increase.  
Fees payable under the Freedom of Information (Fees) Determination 2014 are fees charged for services which fall outside the ambit of regulatory fees.  These were therefore subject to the 3% increase.  
I trust this information is of assistance.

Yours sincerely

Simon Corbell MLA

Attorney-General

Mr Steve Doszpot MLA
Chair
Standing Committee on Justice and Community Safety
ACT Legislative Assembly
GPO Box 1020

CANBERRA  ACT  2601
Dear Mr Doszpot
Thank you for the comments of the Standing Committee on Justice and Community Safety in relation to the Domestic Animals Amendment Bill 2014. 

In the last sentence of the scrutiny comments, the Committee states that the bill creates four offences.  This statement requires some clarification.  The bill creates three new offences and rewords three current offences:


· A reworded strict liability offence for the carer of a dog that attacks or harasses a person or animal (section 49A(1));

· A reworded strict liability offence for the keeper of a dog that attacks or harasses a person or animal (section 49A(2));

· A new full liability offence for the carer of a dog that attacks or harasses a person or animal causing serious injury (section 50(1));

· A new full liability offence for the keeper of a dog that attacks or harasses a person or animal causing serious injury (section 50(2));

· A reworded offence for the keeper of a dangerous dog that attacks or harasses a person or animal (section 50A(1)); and

· A new full liability offence for the keeper of a dangerous dog that attacks or harasses a person or animal causing serious injury (section 50A(2)).

I thank the Committee for its constructive comments on the bill, and in particular its human rights implications.
Yours sincerely

Shane Rattenbury MLA

Minister for Territory and Municipal Services

Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

GPO Box 1020

Canberra  ACT  2601

Dear Mr Doszpot

I write to address issues raised in Scrutiny Report 22 provided by the Standing Committee on Justice and Community Safety (the Committee) on 9 September 2014 which provides comment on the Major Events Bill 2014 (the Bill).

The Government proposes to address a number of the Committee’s comments by way of government amendment and a revised explanatory statement for the Bill. This reply also provides information in response to a range of issues raised by the Committee.

The revised explanatory statement that I propose to table in the Legislative Assembly is attached. The revised statement clarifies that crowd management powers at part 3 do not affect venue operators’ rights and responsibilities under ACT or Commonwealth legislation or under the common law, clarifies that the prohibited items list at section 12 ‘specifies’ (rather than ‘includes’) prohibited items, clarifies issues about admissibility of evidence obtained during searches, and clarifies the findings of the Senate Economics References Committee report on ticket scalping.

Preliminary concerns
The Committee has queried whether the Bill limits rights of political expression. I can advise that it is not the intention of the Bill to limit this right which was specifically considered during the development of the proposal and during drafting. Section 6 (Major event—declaration) expressly provides that the Executive may not declare a public protest or demonstration to be a major event. Care was also taken to not include items in the list of prohibited items that could inadvertently target political expression. 

The Committee suggests that provisions similar to those in clause 24 should be applied to powers ‘to control entry to, and presence in, venues by a person’. The Committee terms these as a ‘savings provision’, and suggests that the inclusion of such a provision would protect the rights ‘venue operators [have] at general law’.

Where legislative provisions do not expressly or impliedly displace the common law, those provisions will not affect the operation of the common law. The provisions in the Bill operate alongside the general powers of property holders to refuse entry. This same situation applies to property holders who also hold a licence under the Liquor Act 2010 and for this reason I do not propose to make any changes to the Bill. I have included in the revised explanatory statement a reference to the fact that it is not the intention of the Bill to displace the operation of the general law with respect to property holders’ general rights.

The Committee has suggested that giving authorised people the power to refuse entry to people on the basis that they are likely to commit an offence under the Act or ‘another law applying in the ACT’ is too broad, and that a less rights restrictive approach has been taken in previous the Major Events Security Act 2000.

The Government believes that the provision needs to be broadly stated so that authorised people, in particular police, can exercise appropriate discretion in relation to a particular person at the entry point or within major events. This is particularly in the context of the risk profiles for a number of major events hosted in the ACT and the need for the effective use of these powers. It is not appropriate to unduly limit the circumstances in which this power could be applied.

The government also recognises the security risk profile for major events has changed significantly since 2000. The Government is strongly committed to putting in place all necessary measures to deter those who wish to target major events in the Nation’s capital.

Executive declarations and ministerial notice

The Committee raised concern that the power of the Executive to make event declarations, notifications or variations is framed in broad terms. Government amendments will be proposed so that the exercise of these powers by the Executive is based on being satisfied on ‘reasonable grounds’ about the factors informing a declaration or notification.
The following sections will be amended to reflect that the executive or minister as appropriate should be satisfied on reasonable grounds that an event declared or notice given is necessary and appropriate based on criteria already specified:

· section 6(2) – Major event declaration
· section 8(2) – Major event declaration (variation)
· section 9(2) – Important sporting event notice
· section 25(2) – notice of protected symbol
· section 31(2) – notice of clean zone
· section 38(2) – notice of protection of ticketing arrangements
Government amendments will also be made to ensure that a variation made to an event declaration is also disallowable.

Prohibited items

An amendment will be brought forward to the effect that the following prohibited items are only prohibited if they are likely to be used to interfere with an event or present a risk to safety:
· section 12(1)(a)(xvi) – a glass item

· section 12(1)(a)(xvii) – a metal can 

Search powers
The Committee has raised a number of issues with respect to whether giving authorised people a power to stop, detain and search a person without the a need to be satisfied (based on either belief or suspicion) that an offence has been or is likely to be committed is appropriate. The Committee has asked why the existing general law protections are not sufficient to protect the interests of venue operators, and whether there is sufficient justification for displacement of limitations to the ‘power of state authorities to interfere with the privacy and bodily integrity of citizens by means of stop and search powers’.
The government recognises that the crowd management powers in the Bill limit important human rights. As identified by the Committee, these issues have been addressed in the explanatory statement. It remains the government’s view that these powers are proportionate and necessary to provide for the safe and effective hosting of major events.

Major events as envisaged in the Bill occur in a very different environment.  Major events are unlike everyday events in terms of scale, and tighter security measures are require to ensure that members of the community attending these events can do so safely and comfortable in the knowledge that the event is secure.
I also refer members to section 10 of the current Major Events Security Act 2000 which provides police officers with a power to conduct a frisk search in the same circumstances as those proposed in the Bill. There have been five declarations under that Act and those powers have been exercised responsibly and to great effect — particularly during the Canberra Leg of the Beijing Olympics Torch Relay in 2008.
The Committee has noted that a previous publication of the Major Events Security Act 2000, allowed a ‘defence that the person had a reasonable excuse to refuse’ a search. The Committee notes that this was removed as part of a harmonisation exercise under the Criminal Code Harmonisation Act 2005. The Committee has indicated that there was no consideration of the desirability of retaining that defence. 

The Explanatory Statement
 for the Criminal Code Harmonisation Act notes that the use of reasonable excuse was rationalised and assessed as to whether the defence created uncertainty. The use of reasonable excuse was further assessed as whether each application was necessary and applicable. It goes on to note that information was sought from ACT Government agencies about the excuses that might be used and it was considered that, in the majority of cases, the general defences under part 2.3 of the Criminal Code 2002 would apply to cover such excuses. 

In addition, a balancing exercise was undertaken when removing such defences to ensure human rights limitations were justified and proportionate. In this regard, the limitations are balanced with the right of the individual and are proportionate having regard to notice available to a person in a major event venue about the application of conditions relating to searches.
The committee has also asked about what degree of force may be used to conduct a search. The Bill does not provide authorised officers to use any degree of force with respect to searches. This is appropriate given the circumstances in which a search may be conducted. 

In the event that a person commits an offence under section 22 (Offences—failure to comply with direction), the use of force under section 22 is limited to only the level of force reasonably necessary to apprehend and detain the person or remove the person from, or stop the person from re-entering, the event venue. 

Government amendments to be moved will ensure that crowd management powers include additional requirements and safeguards to further support the proportionality of the measures. These amendments will:

· allow a person to refuse to comply with a requirement to provide a name and home address if they do not intend to, or wish to, enter the event venue;

· include an example of where a person is ‘about to enter’ a major event venue;

· include additional provisions relating to search powers to appropriately incorporate safeguards and requirements currently in the:

· Corrections Management Act 2007 – section 112 (scanning, frisk and ordinary search requirements)
· Crimes Act 1900 – section 207(5) (stopping, searching and detaining people – written records); and
· Crimes Act 1900 – section 208 (how a police officer exercises a power under s207 [stopping, searching and detaining people]).

Further amendments will also be included drawing on sections from the Major Sporting Events Act 2008 (Vic) as suggested to clarify provisions relating how an authorised person may give a direction for a person to leave or not enter a major event venue. New provisions will also clarify that a direction to leave must specify that it applies for a period of 24 hours and may be given either orally or in writing.
Section 59 will also be amended to allow compensation for any improper use of powers exercised under the Bill.
Commercial protections
The Committee has stated that the term ‘adjacent’, when used in the context of a clean zone and street traders is not defined and therefore ‘introduces a large element of vagueness into a criminal offence’. The purpose of this section is explained in the explanatory statement. The purpose is to ensure that people are prevented from setting up pop-up shops directly on the border of a clean zone. 

Consideration was given to defining adjacent and to excluding the concept of adjacent. Both were rejected to ensure that the objectives of the clean zone provisions were met. The ordinary definition of ‘adjacent’ includes ‘adjoining’ which gives the court the ability to interpret whether a person has set up a shop directly outside a clean zone for the purpose of trading to people who are inside the clean zone. The use of the term ‘adjacent’ was assessed as the least restrictive means to achieve the purpose of the legislation without requiring extended, arbitrary clean zones to be declared.

The Committee also notes that the provisions appear to apply to any person who trades. In this regard, the definition of a street trader, is defined in section 32 as ‘not include[ing] operating an existing business out of existing permanent premises of the business’. This definition clearly excludes people who trade in existing premises, and will not apply to ‘any person who trades’.

I thank the Committee for its close attention to the Bill. I believe that the government’s willingness to address concerns and questions raised by the Committee under-scores the importance of the subject of the Bill — the safety of the Canberra community at major events.
Yours sincerely

Simon Corbell MLA

Attorney-General

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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