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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.
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Resolution of Appointment
The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:
(1) consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(a) is in accord with the general objects of the Act under which it is made; 
(b) unduly trespasses on rights previously established by law; 
(c) makes rights, liberties and/or obligations unduly dependent upon non reviewable decisions; or
(d) contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 
(2) consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;
(3) consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 
(a) unduly trespass on personal rights and liberties; 
(b) make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 
(c) make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 
(d) inappropriately delegate legislative powers;  or
(e) insufficiently subject the exercise of legislative power to parliamentary scrutiny; 
(4) report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; and
(5) report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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[bookmark: _Toc40693231][bookmark: _Toc501448810][bookmark: _Toc514837969]Bills
[bookmark: _Toc40693232][bookmark: _Toc35437939]Bills—No comment
The Committee has examined the following bills and offers no comment on them:
[bookmark: _Toc40693233]Planning and Environment Legislation Amendment Bill 2020 
This Bill is an omnibus bill to enable minor legislative amendments related to the portfolio responsibilities of the Environment, Planning and Sustainable Development Directorate.
[bookmark: _Toc40693234]Planning Legislation Amendment Bill 2020
This Private Member’s Bill will amend the Planning and Development Act 2007 and Planning and Development Regulation 2008 to increase public access to information on development applications, increase scrutiny of proposals that may impact on meeting climate change and greenhouse gas emission targets, restore appeal rights relating to removal of registered trees for the purpose of the Tree Protection Act 2005, expand consultation in newer suburbs, and various other amendments. The Bill will also amend the Residential Tenancies Act 1997 to require older energy efficiency disclosure ratings to be disclosed in advertising.
[bookmark: _Toc40693235]Bills—Comment
The Committee has examined the following bills and offers these comments on them:
[bookmark: _Toc40693236][bookmark: _Toc338841796][bookmark: _Hlk496454859][bookmark: _Toc514837978][bookmark: _Toc526855824][bookmark: _Toc338841795][bookmark: _Hlk483295725]COVID-19 Emergency Response Legislation Amendment Bill 2020
This Bill will give urgent effect to Commonwealth agreements as well as ensure immediate operational requirements are able to come into effect to allow the Government to adapt to additional and extraordinary measures implemented as a result of the COVID-19 pandemic.
This Bill was presented to the Legislative Assembly on 7 May 2020 and passed on the same day. It was notified on 13 May 2020. The Committee was presented with a draft of the Bill and an explanatory statement on 1 May 2020 and invited to provide any comments prior to the Bill’s introduction. The Committee provided its comments in a letter to the Attorney-General, with copies to all members of the Assembly, on 6 May 2020. The Committee raised various concerns with the draft Bill, including the justification for the different periods of operation and expiry, the appropriateness of use of notifiable instruments, the possible limitation on the right to equality before the law in amendments to the Human Rights Commission Act 2005, and the use of strict liability offences and possible retrospective operation.
In a letter to the Committee provided on 7 May 2020, the Attorney-General outlined the range of changes reflected in the Bill and explanatory statement presented to the Assembly in response to the Committee’s comments, as well as indicating other substantive changes. The Committee thanks the Attorney-General for that response and the Attorney-General’s willingness to engage with the Committee’s concerns in making changes to the draft Bill and explanatory statement. Apart from the comment below, the changes made have addressed the Committee’s concerns.
One of the concerns raised by the Committee on the draft explanatory statement related to the extension of jurisdiction of the ACT Human Rights Commission to investigate complaints about the treatment of vulnerable people. The Committee commented that further justification was needed to justify the restriction, in part, of the definition of vulnerable people to those over 60 years of age. The explanatory statement which accompanied the Bill presented to the Assembly contains such a justification. The Committee notes that the explanation is in similar terms to that provided in the explanatory statement accompanying the Crimes (Offences Against Vulnerable People) Legislation Amendment Bill 2020. The Committee’s remaining concerns about the use of 60 years of age is a discriminant as discussed below in relation to that Bill.
The Committee has no further comment.
Correspondence with the Attorney-General regarding the Draft COVID-19 Emergency Response Legislation Amendment Bill 2020 is available on the Committee’s website.[footnoteRef:1][footnoteRef:2] [1:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/1549033/Draft-COVID-19-Emergency-Response-Legislation-Amendment-Bill-2020-correspondence-to-the-Attorney-General.pdf]  [2:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0008/1549034/Draft-COVID-19-Emergency-Response-Leg-Am-Bill-Letter-from-the-AG.pdf] 

[bookmark: _Toc40693237]Crimes (Offences Against Vulnerable People) Legislation Amendment Bill 2020
This Bill amends the Crimes Act 1900 and the Crimes (Sentencing) Act 2005 to introduce offences committed against vulnerable people.
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee terms of reference paragraph (3)(a)
Report under section 38 of the Human Rights Act 2004 (HRA)
Right to recognition and equality before the law (section 8 HRA)
The Bill creates offences relating to the treatment of vulnerable people. A vulnerable person is defined for this purpose as an adult who has a disability within the meaning of the Disability Services Act 1991, or who is at least 60 years old and either: suffers from disturbed behaviour due to a disorder, illness or disease; has an impairment which reduces their capacity to communicate, learn or be mobile; or for any other reason is socially isolated or unable to participate in the life of their community. By drawing a distinction based on age and other attributes of a person the offences in question may limit the right to equality before the law protected by section 8 of the HRA.
The explanatory statement accompanying the Bill recognises this potential limitation. The Human Rights Act discussion in the explanatory statement includes a justification for vulnerable persons not including children (due to the availability of other forms of protection) and non-vulnerable adults (due to the lack of a power imbalance or relationship of dependence). In outlining the offences, the explanatory statement references 65 as the age of an older person used in a range of contexts (such as statistics on age maintained by the Australian Bureau of Statistics). As there are some groups that may experience age-related vulnerabilities earlier, 60 years or older was chosen as “an age that is widely accepted to be appropriate for application to the broad community”.
The Committee is concerned that claims of community attitudes towards what may be accepted as a vulnerable older person is not sufficient to justify the limitation on the right to equality under the Human Rights Act. The explanatory statement refers to the Australian Law Reform Commission report into Elder Abuse[footnoteRef:3] which recognised that Aboriginal and Torres Strait Islander people have a lower life expectancy than the general population, and the diverse experience of social isolation experienced by other groups in our community. That report recommended that efforts to address elder abuse take into account the different experiences and needs of older persons with respect to gender, sexual orientation, disability, and cultural and linguistic diversity, as well as older Aboriginal and Torres Strait Islander people and older people living in rural and remote communities.[footnoteRef:4] [3:  Australian Law Reform Commission, 2017, Australian Law Reform Commission Report 131 Elder Abuse—A National Legal Response,]  [4:  See recommendation 3-4 for example. ] 

The Committee recognises that any new offences, particularly those that include a potential penalty of imprisonment, should be sufficiently accessible, precise and foreseeable in its application so as to protect the rights of those prosecuted for its breach. However, the Committee requests further information on why a limit on the age of vulnerable persons is considered necessary in defining the scope of protection provided by the offences.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
Rights in Criminal Proceedings (section 22 HRA)
The Bill will make it an offence to abuse a vulnerable person. It will be a defence if the defendant proves that their conduct was reasonable in all the circumstances or the conduct happened as a result of circumstances beyond the defendant’s control. Where the defendant is associated with a relevant institution, such as being employed by or acting for a facility that provides aged care services, it is also a defence if the defendant’s conduct complied with the institution’s procedures and practices or a direction of a person in authority in that institution. The Bill will also establish an offence of neglect of vulnerable persons, subject to the same defences.
As the defendant has a legal burden to establish these defences on the balance of probabilities,[footnoteRef:5] the Bill potentially limits the right of the defendant to the presumption of innocence under section 22 of the HRA. The explanatory statement accompanying the Bill recognizes this potential limitation. In justifying the limitation as the least restrictive possible, the explanatory statement describes the information required to prove or disprove the defences as only known by the defendant. [5:  See section 59 Criminal Code 2002] 

The Committee is concerned that it may not be within the defendant’s capacity to prove that they were complying with an institution’s procedures and practices or a direction of a person in authority. It is not clear to the Committee why an evidential standard of proof as provided by section 58 of the Criminal Code 2002 is not appropriate in those circumstances.[footnoteRef:6] [6:  In correspondence received by the Committee from the ACT Human Rights Commission on 11 May 2020, the Committee was referred to s 44 of the Crimes Act 1900 (NSW) (offence for failing to provide the necessities of life) as an example of where an evidential burden has been considered sufficient in an analogous context.] 

In outlining the offences, the explanatory statement refers to the policy intent of the defences is ensuring “that the ‘person’ held accountable for the conduct causing the harm, is the institutional entity … responsible for providing the care” and that workers are not held accountable for results of their actions that are beyond their ability to control. However, it is not clear to the Committee why mere compliance with procedures and practices entails a lack of control by the defendant, and whether the Defendant will have to establish they were required by those policies and procedures to carry out the conduct in question before the defence is available.
The explanatory statement includes the example of:
while a residential aged care institution’s policies or procedures may theoretically require certain levels of care to be provided by staff, rostering and staffing levels may mean it is physically impossible for the staff to comply with those requirements. In those circumstances, the staff member should not be held accountable for the results of actions and decisions outside their control. The appropriate entity to hold accountable is the corporation.
It is not clear to the Committee why a defence based on compliance with an institution’s practices or procedures would be available in the circumstances presented by this example. There is no distinction drawn in the defence between procedures that can only theoretically be complied with, or suggestion that compliance with some but not all procedures is sufficient.  The defendant in those circumstances would have to rely on establishing that their conduct was reasonable in the circumstances, or the result of circumstances beyond their control.
The Committee therefore requests further information on the nature of the information that a defendant would be expected to be able to provide to establish a defence under the proposed offences, and why it is considered necessary to place the burden on the defendant to establish circumstances in which another entity should be held accountable for the conduct in question.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
Right to liberty and security of person (section 12 HRA)
The Committee is also concerned with some potential ambiguities in the operation of the proposed offences. Proposed section 36B will make it an offence for a person in authority in a relevant institution to recklessly or negligently fail to take action. The offence applies where the person in authority is aware that there is a substantial risk that a serious offence will be committed against a vulnerable person under the institution’s care, supervision or control, where the offence will be committed by a person associated with the institution or by another person in authority in the institution. A person is defined as associated with a relevant institution if: they own, manage or control the institution; they are an employee or volunteer; they engage in an activity with or for the institution; or they are in any other position of authority in relation to the institution.
It is not clear to the Committee whether the reference to “any other position of authority in relation to the institution” in proposed paragraph 36B(3)(e) is intended to limit the preceding categories in paragraphs 36B(3)(a) – (d) to where the person is in a position of some authority, or refers to an ability to influence the institution in some other way. It is also not clear when, for the purposes of proposed paragraph 36B(1)(b), a person is “another person in authority in the institution” and not “a person associated with the institution”. The Committee therefore asks for further information on when a person is regarded as being “in authority” so as to be subject to the proposed offence or whose conduct may give rise to a substantial risk that may enliven the proposed offence.
Proposed section 36C will make it an offence to neglect a vulnerable person by recklessly or negligently failing to provide the vulnerable person with “the necessities of life that are a necessary part of the care the person is responsible for providing to the vulnerable person”. The offence only applies where a person exercises control over any aspect of the care needed by the vulnerable person, and where necessities of life include adequate food, clothing, shelter, hygiene and health care. It is not clear to the Committee when such necessities of life will be a “necessary part of the care the person is responsible for providing”.
The explanatory statement, in outlining the proposed offence, states that a defendant only commits an offence if their failure to provide the necessities of life was within the scope of the care which they exercised control over. However, it is not clear whether it is sufficient that the carer was required to provide a necessity of life as part of the arrangements under which they provided care, or that it was possible for the carer to provide the necessity due to their ability to control that aspect of the care provided. 
The Committee therefore requests further information on the intended operation of these offences.
The Committee draws these matters to the attention of the Assembly, and asks the Minister to respond.
[bookmark: _Toc40693238]Subordinate Legislation
[bookmark: _Toc40693239]Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and offers no comment on them:
· [bookmark: _Hlk504463130]Disallowable Instrument DI2020-25 being the Motor Accident Injuries (Authorised IME Provider) Guidelines 2020 made under section 487 of the Motor Accident Injuries Act 2019 makes the Authorised IME Provider Guidelines.
· Disallowable Instrument DI2020-27 being the Road Transport (Public Passenger Services) Hire Car Service—Service Standards 2020 (No 1) made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2018-68 and sets the Service Standards for Hire Car Services (including restricted hire car services).
· Disallowable Instrument DI2020-30 being the Road Transport (Public Passenger Services) Taxi Service—Service Standards 2020 (No 1) made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2018-67 makes the Service Standards for Taxi Services.
· Disallowable Instrument DI2020-31 being the Road Transport (Public Passenger Services) Transport Booking Service—Service Standards 2020 (No 1) made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2016-203 and makes the Service Standards for Transport Booking Services.
· Disallowable Instrument DI2020-33 being the Canberra Institute of Technology (CIT Board Member) Appointment 2020 made under section 9 of the Canberra Institute of Technology Act 1987 and section 78 of the Financial Management Act 1996 appoints a specified person as a non-elected member of the CIT Board, with expertise and knowledge of industry and business.
· Disallowable Instrument DI2020-34 being the Canberra Institute of Technology (CIT Board Deputy Chair) Appointment 2020 made under section 9 of the Canberra Institute of Technology Act 1987 and section 79 of the Financial Management Act 1996 appoints a specified person as a non-elected member and deputy chair of the CIT Board, with expertise and knowledge of industry and business.
· Disallowable Instrument DI2020-35 being the Road Transport (General) Driver Licence and Related Fees Determination 2020 (No 1) made under section 96 of the Road Transport (General) Act 1999 revokes DI2019-265 and determines fees payable for the purposes of the Act.
· Disallowable Instrument DI2020-36 being the Medicines, Poisons and Therapeutic Goods (Vaccinations by Pharmacists) Direction 2020 (No 1) made under section 352 of the Medicines, Poisons and Therapeutic Goods Regulation 2008 revokes DI2019-42 and provides that a pharmacist or intern pharmacist may administer vaccines to a person without prescription if they comply with the Pharmacist Vaccination Standards imposed by the Chief Health Officer.
· Disallowable Instrument DI2020-37 being the Taxation Administration (Amounts Payable—Utilities (Network Facilities Tax)) Determination 2020 made under section 139 of the Taxation Administration Act 1999 revokes DI2019-28 and determines a new rate for the calculation of Utilities Network Facilities Tax payable under the Utilities (Network Facilities Tax) Act 2006.
· Disallowable Instrument DI2020-40 being the Road Transport (Safety and Traffic Management) Airservices Australia Emergency Worker Declaration 2020 (No 1) made under section 73(2) of the Road Transport (Safety and Traffic Management) Regulation 2017 revokes DI2012-242 and declares that employees of Airservices Australia, who are members of the Rescue and Firefighting Service, are emergency workers when driving an emergency vehicle to respond to an emergency at or near an airport.
· Disallowable Instrument DI2020-41 being the ACT Teacher Quality Institute Board Appointment 2020 (No 1) made under sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and sections 78 and 79 of the Financial Management Act 1996 appoints a specified person as a member, nominated by the Archdiocese of Canberra and Goulburn Catholic Education Office, of the Board of the ACT Teacher Quality Institute.
· Disallowable Instrument DI2020-43 being the Official Visitor (Disability Services) Appointment 2020 (No 1) made under paragraph 10(1)(c) of the Official Visitor Act 2012 appoints a specified person as an official visitor for the purposes of the Disability Services Act 1991.
· Disallowable Instrument DI2020-47 being the Domestic Violence Agencies (Council—Chairperson) Appointment 2020 made under section 6A of the Domestic Violence Agencies Act 1986 revokes DI2019-63 and appoints a specified person as chairperson of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-48 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 6) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2019-62 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-49 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 5) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2017-35 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-50 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 4) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2017-35 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-51 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 3) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2019-61 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-52 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 2) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2019-60 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
· Disallowable Instrument DI2020-53 being the Domestic Violence Agencies (Council—Community Member) Appointment 2020 (No 1) made under paragraph 6(2)(a) of the Domestic Violence Agencies Act 1986 revokes DI2019-59 and appoints a specified person as a community member of the Domestic Violence Prevention Council.
[bookmark: _Toc40693240]Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Toc40693100][bookmark: _Toc40693241][bookmark: _Toc338841798][bookmark: _Hlk489262200][bookmark: _Hlk20475358][bookmark: _Hlk20217519]Human rights issues
· Disallowable Instrument DI2020-26 being the Public Place Names (Strathnairn) Determination 2020 (No 1) made under section 3 of the Public Place Names Act 1989 determines the names of six roads in the Division of Strathnairn.
· Disallowable Instrument DI2020-42 being the Public Place Names (Taylor) Determination 2020 (No 2) made under section 3 of the Public Place Names Act 1989 determines the name of a public place in the Division of Taylor.
· Disallowable Instrument DI2020-54 being the Public Place Names (Taylor) Determination 2020 (No 3) made under section 3 of the Public Place Names Act 1989 determines the name of five roads in the Division of Taylor.
Each of the instruments mentioned above is made under section 3 of the Public Place Names Act 1989, which allows the Minister to determine the names of public places, in the ACT.  The first instrument determines road names in the suburb of Strathnairn.  The second and third instruments determine names for a public place and roads in Taylor, respectively.  
The Committee notes that the explanatory statement for the first instrument contains the following discussion of the human rights implications of the instrument:
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
Conceivably, the naming of a place has the potential to infringe the right to privacy and reputation of a person after whom a place is named. In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. Additionally, in relation to places named after people, only the names of deceased persons are determined.
The explanatory statement for the third instrument mentioned above contains a similar statement.  The explanatory statement for the second instrument contains the following, abbreviated, version of the statement:
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. 
[bookmark: _Hlk40017180]The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for these instruments.
This comment does not require a response from the Minister.
Drafting issue
Disallowable Instrument DI2020-28 being the Road Transport (Public Passenger Services) Independent Taxi Service Operator—Service Standards 2020 (No 1) made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2016-205 and makes the Service Standards for Independent Taxi Service Operators.
[bookmark: _Hlk40008483]This instrument, made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002, determines service standards for independent taxi service operators.  The standards determined by the instrument relate to vehicle servicing and maintenance, safety, record keeping and customer service.  The substantive standards are set out in Schedule 1 to the instrument.
Clause 1.1 of Schedule 1 to the instrument provides:
1.1 The operator and any driver of an independent taxi service must comply with the current service standards for taxi services except in relation to:
(1) clause 3.1;
(2) clause 3.2; and
(3) clause 4.2.
The Committee notes that there is no clause 3.2 and no clause 4.2.
The Committee seeks the Minister’s advice as to what is intended by subclauses 1.1(2) and (3) of this instrument.
This comment requires a response from the Minister.
[bookmark: _Toc40693102][bookmark: _Toc40693243]Minor drafting issue
Disallowable Instrument DI2020-29 being the Road Transport (Public Passenger Services) Rideshare Service—Service Standards 2020 (No 1) made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2018-65 and makes the Service Standards for Rideshare Services.
[bookmark: _Hlk40009051]This instrument, made under section 20B of the Road Transport (Public Passenger Services) Regulation 2002, determines service standards for “rideshare services”, as defined by section 60A of the Road Transport (Public Passenger Services) Act 2001.  The standards determined by the instrument relate to vehicle servicing and maintenance, safety, record keeping and customer service.  The substantive standards are set out in Schedule 1 to the instrument.
Clause 2.1 of Schedule 1 to the instrument provides:
2.1	The driver of a rideshare service must comply with procedures set by the relevant affiliated TBS for a hiring in relation to:
(1) customer inquiry, feedback and complaints;
(2) lost property procedures.
The Committee notes that the abbreviation “TBS”—which evidently means “taxi booking service”—is not defined in the instrument, the explanatory statement for the instrument, the regulation under which the instrument is made or the Road Transport (Public Passenger Services) Act.  The Committee considers that, in the interests of readers of the instrument, the concept of “TBS” should have been defined, preferably in the instrument (as it is, for example, in clause 1.1 of Schedule 1 to the Road Transport (Public Passenger Services) Transport Booking Service—Service Standards 2020 (No 1), DI2020-31).
This comment does not require a response from the Minister.
[bookmark: _Toc40693103][bookmark: _Toc40693244]Disapplication of subsections 47(5) and (6) of the Legislation Act 2001
Disallowable Instrument DI2020-32 being the Energy Efficiency (Cost of Living) Improvement (Eligible Activities) Determination 2020, including a regulatory impact statement, made under section 10 of the Energy Efficiency (Cost of Living) Improvement Act 2012 describes eligible activities intended to reduce the consumption of energy in accordance with the Act.
This instrument, made under section 10 of the Energy Efficiency (Cost of Living) Improvement Act 2012, determines “eligible activities”, for that section. Such an activity is one that “is intended to reduce the consumption of energy”.
Sections 4 and 5 of the instrument provide:
4	Disapplication of Legislation Act, s47 (5) and 47 (6)
[bookmark: _Hlk31189748]The Legislation Act 2001, sections 47 (5) and 47 (6) do not apply in relation to an instrument applied, adopted or incorporated under this instrument.
[bookmark: _Hlk32498910]5	Referenced documents
[bookmark: _Hlk34131741]1)	Australian Standards are available for purchase at www.standards.org.au
2)	A copy of the National Construction Code, which incorporates the Building Code of Australia and the Plumbing Code of Australia, is freely available for inspection at www.abcb.gov.au.
The Committee notes that the Dictionary to the instrument indicates that 20 different Australian Standards (AS) and Australian/New Zealand Standards (AS/NZS) are referenced and relied upon, by the instrument.
[bookmark: _Hlk40014116][bookmark: _Hlk40013784]The Committee notes that the effect of subsection 47(5) of the Legislation Act 2001 is to make any law of another jurisdiction, or an instrument, that is applied by a subordinate law or by a disallowable instrument, as in force from time to time (ie rather than as it exists at the time that the subordinate law or disallowable instrument is made), a “notifiable instrument”.  The effect of subsection 47(6) of the Legislation Act is to make an any instrument applied “as in force from time to time” and any amendments or revisions of such (external) instruments, etc also notifiable instruments.
The effect of making an instrument a “notifiable instrument” is to require that it be published on the ACT Legislation Register.  Publication of such material operates to enhance public access to the external material on which legislation sometimes relies.  Disapplication of the publication requirement, obviously, limits public access to that material.  While, in the past, the Committee has been prepared to accept that there are justifications for the disapplication of the publication requirement—the reference to copyright material and the need to respect the rights of copyright owners is the obvious example—the Committee has also required that a justification be provided.  Further, the Committee has generally looked for a mechanism to be provided that allows public access to relevant documents, in a way that also protected the rights of copyright owners (eg making a copy available for public inspection, at a particular location, during office hours).
The Committee notes that the explanatory statement for this instrument states:
Clause 4 disapplies the Legislation Act 2001, sections 47(5) and 47(6). These sections are disapplied because they stipulate that any external text which is to be applied as law in the ACT needs to be republished as a notifiable instrument. It is not possible to republish text contained in Australian Standards documents as they are protected by copyright. It is not practical to republish information in the National Construction Code as it contains over 400 pages of information across 4 volumes.
Clause 5 indicates that the referenced documents are the Australian Standards and the National Construction Code, and the clause also informs readers where copies of these documents may be obtained.  
In addition, the following (much more detailed) discussion appears in the regulatory impact statement that accompanies this instrument, under the heading “Assessment of the consistency of the proposed law with Scrutiny of Bills Committee principles”:
In previous [Energy Efficiency Improvement Scheme – EEIS] instrument updates, the Scrutiny of Bills Committee has drawn attention to the instruments on the basis that they disapply sections  47(5) and (6) of the Legislation Act 2001, which provide that any instrument that is applied as law in the ACT is taken to be a notifiable instrument.  Consistent with EPSDD’s [ie the Environment, Planning and Sustainable Development Directorate’s] previous advice to the Committee, the reason for disapplying the application of section 47(5) to these instruments is to avoid breaching copyright. The copyright in Australian Standards is owned by a non-government organisation, Standards Australia.
While it may be prohibitive for EEIS stakeholders to purchase all of the standards referred to in the instruments, there are several factors that minimise undue expense in the case of these standards. In particular, most interested parties will already have copies of the relevant standards, and copies of many standards are available at the National Library of Australia (NLA).
The committee has previously suggested two options for improving public access to the documents, but unfortunately, neither of these options provide a practical solution. 
First, the committee suggested that the directorate might list specific standards that are available at the NLA. This would be problematic, as the instruments intentionally refer to “the relevant parts of … standards … as in force from time to time” so that any updates of the standards are automatically applied. As standards are updated, this would render inaccurate any advice provided about which standards are available in the NLA.
The committee’s second suggestion was that the standards might be made available for viewing through the Access Canberra shopfront. This option is unfortunately unavailable due to copyright restrictions which do not apply to the National Construction Code (NCC). That code is freely available online at www.abcb.gov.au/ncc-online/NCC. In contrast, the conditions of use for the ACT Government’s access to Australian Standards provide that all copies of standards supplied are only for use within the organisation and may not be shared or distributed. Access Canberra Building Services shopfront staff can source the NCC and relevant Australian Standards to assist the public accordingly.
The Committee notes this comprehensive discussion of the Committee’s oft-stated concerns in relation to the disapplication of subsections 47(5) and (6) of the Legislation Act.  In particular, the Committee notes the statement that “Access Canberra Building Services shopfront staff can source the [National Construction Code] and relevant Australian Standards to assist the public accordingly.”
The Committee draws the attention of the Legislative Assembly to the discussion in the explanatory statement for this instrument of the Committee’s oft-stated concerns in relation to the disapplication of subsections 47(5) and (6) of the Legislation Act 2001.
This comment does not require a response from the Minister.
[bookmark: _Toc40693104][bookmark: _Toc40693245]Disapplication of subsection 47(6) of the Legislation Act 2001
· Disallowable Instrument DI2020-38 being the Road Transport (Safety and Traffic Management) Protective Helmet for Bicycle Riders Approval 2020 (No 1) made under paragraph 73(1)(a) of the Road Transport (Safety and Traffic Management) Regulation 2017 revokes DI2002-4 and approves protective helmets for bicycle riders that comply with Australian Standard AS/NZS 2063:2008—Bicycle Helmets, have an identifying mark certifying compliance with the Standard, and are in good repair and proper working order and condition.
· Disallowable Instrument DI2020-39 being the Road Transport (Safety and Traffic Management) Booster Seat, Child Restraint and Child Safety Harness Approval 2020 (No 1) made under paragraphs 73(1)(b), (c) and (d) of the Road Transport (Safety and Traffic Management) Regulation 2017 revokes DI2017-203 and approves  booster seats, child restraints and child safety harnesses complying with the relevant Australian Standard.
The instruments mentioned above are made under section 73 of the Road Transport (Safety and Traffic Management) Regulation 2017.  The first instrument approves standards for protective bicycle helmets.  The second instrument approves standards for booster seats, child restraints and child safety harnesses.  The first instrument refers to and relies upon an Australian/New Zealand Standard (AS/NZS).  The second instrument relies on a combination of Australian Standards (AS) and AS/NZS.
Section 5 of the first instrument mentioned above provides:
5	Disapplication of Legislation Act, s 47(6)
The Legislation Act 2001, section 47(6) does not apply to an instrument applied, adopted or incorporated under this instrument.
Note:	This means the relevant Australian Standard does not need to be notified under the Legislation Act 2001.  The relevant Australian Standard can be purchased from SAI Global Limited http://www.standards.org.au/SearchandBuyAStandard/Pages/default.aspx.
A copy of the relevant Australian Standard can be viewed by contacting roadtransportregulation@act.gov.au to arrange a time to view during business hours.
Section 6 of the second instrument is in similar terms.
The effect of subsection 47(6) of the Legislation Act is to make an any instrument applied “as in force from time to time” and any amendments or revisions of such (external) instruments, etc also notifiable instruments.  
The effect of making an instrument a “notifiable instrument” is to require that it be published on the ACT Legislation Register.  Publication of such material operates to enhance public access to the external material on which legislation sometimes relies.  Disapplication of the publication requirement, obviously, limits public access to that material.  While, in the past, the Committee has been prepared to accept that there are justifications for the disapplication of the publication requirement—the reference to copyright material and the need to respect the rights of copyright owners is the obvious example—the Committee has also required that a justification be provided.  Further, the Committee has generally looked for a mechanism to be provided that allows public access to relevant documents, in a way that also protected the rights of copyright owners (eg making a copy available for public inspection, at a particular location, during office hours).
The Committee notes that the explanatory statement for the first instrument mentioned above states:
 … this instrument disapplies the provisions of section 47 of the Legislation Act 2001 which would otherwise require notification of instruments applied by reference (in this case the Australian/New Zealand Standards referred to in clause 3).  The Standard referenced is technical in nature and describes performance standards with which a protective bicycle helmet must comply. As noted above all bicycle helmets sold in Australia must comply with this Standard and be labelled with an Australian Standards sticker indicating it complies with AS/NZS 2063:2008.
[bookmark: _Hlk40014394]The Standards are regularly updated and are copyright.  The ACT Government’s access to the Standards is regulated by terms and conditions that govern how they can be used and disclosed.  AS/NZS 2063:2008 (referenced in clause 3) can be purchased from the publisher SAI Global in either electronic or paper version through the Standards Australia website (www.standards.org.au) or on 131 242.  Alternatively, a copy of the relevant Australian Standards can be viewed by contacting roadtransportregulation@act.gov.au to organise a viewing time during business hours.
The explanatory statement for the second instrument mentioned above contains a similar statement.  Importantly, it contains the same statement that:
Alternatively, a copy of the relevant Australian Standards can be viewed by contacting roadtransportregulation@act.gov.au to organise a viewing time during business hours.
The Committee draws the attention of the Legislative Assembly to the discussion in the explanatory statements for these instruments that addresses the Committee’s oft-stated concerns in relation to the disapplication of subsections 47(6) of the Legislation Act 2001.
This comment does not require a response from the Minister.
[bookmark: _Toc40693105][bookmark: _Toc40693246]Retrospective operation—Positive comment
· [bookmark: _Hlk40087418]Disallowable Instrument DI2020-44 being the Liquor (Public Health Emergency—Permit Fee Waiver) Declaration 2020 made under section 35 of the Liquor Regulation 2010 waives fees payable for a specified permit fee in response to Notifiable Instrument NI2020-181, being the Public Health (Closure of Non-Essential Business or Undertaking) Emergency Direction 2020.
· Disallowable Instrument DI2020-45 being the Liquor (Public Health Emergency—Licence Fee Waiver) Declaration 2020 made under section 35 of the Liquor Regulation 2010 waives fees payable for specified licence fees in response to Notifiable Instrument NI2020-181, being the Public Health (Closure of Non-Essential Business or Undertaking) Emergency Direction 2020.
Each of the instruments mentioned above waive fees, using the power contained in section 35 of the Liquor Regulation 2010.  The Committee notes that section 35 is inserted into the Liquor Regulation by the Liquor Amendment Regulation 2020 (No 1) (SL2020-15), discussed elsewhere in this Scrutiny Report.
The waivers are made in the context of the Novel Coronavirus 2019 (2019-nCoV).  The explanatory statement for the first instrument states:
[bookmark: _Hlk36387423]The waivers are made in response to the Public Health (Closure of Non-Essential Business or Undertaking) Emergency Direction 2020 (the closure direction) [NI2020-181]. The closure direction, made on 23 March 2020 directed the closure of 
· Businesses that supply liquor for consumption ON the premises but not including any part of those businesses that sell liquor for consumption OFF the premises as defined by the Liquor Act 2010;
· hotels, whether licensed or unlicensed, but not to the extent that they provide accommodation, takeaway meals or a meal delivery service, or a bottleshop;
· a casino;
· cinemas, nightclubs or entertainment venues of any kind;
· restaurants or cafes, other to than to the extent that they provide takeaway meals or a meal delivery services.
The direction was made in relation to the Public Health (Emergency) Declaration 2020 (No 1) [NI2020-153] to prohibit the operation of non-essential business and undertakings to limit the spread of Novel Coronavirus 2019 (2019-nCoV).
The explanatory statement for the second instrument mentioned above contains a similar explanation for the waivers provided for by that instrument.
Section 2 of the first instrument (which was made on 20 April 2020) states that it is taken to have commenced on 25 March 2020, meaning that the instrument has a retrospective operation.  The Committee notes, with approval, that the explanatory statement for the instrument states:
This instrument is taken to have commenced on 25 March 2020. The retrospective commencement of this declaration is non-prejudicial and is necessary to allow waivers to mitigate the adverse financial impact of the closure declaration on businesses carried on under the permit.
The Committee notes, with approval, that this statement addresses issues in relation to the prohibition, in section 76 of the Legislation Act 2001, on all but “non-prejudicial” retrospectivity (in statutory instruments).
Section 2 of the second instrument mentioned above (which was also made on 20 April 2020) provides that it is taken to have commenced on 1 April 2020, meaning that it also has a retrospective operation.  Again, the Committee notes, with approval, that the explanatory statement for the instrument addresses the retrospective operation issue, in similar terms to the explanatory statement for the first instrument.
This comment does not require a response from the Minister.
[bookmark: _Toc40693106][bookmark: _Toc40693247]Human rights issues / Retrospectivity
Disallowable Instrument DI2020-46 being the Residential Tenancies (COVID-19 Emergency Response) Declaration 2020 made under section 156 of the Residential Tenancies Act 1997 provides for a temporary reduction in rent or occupancy fees, and a moratorium of terminations, rent increases, etc, for those impacted by COVID-19 and unable to meet their commitments under a residential tenancy agreement.
This instrument is made under section 156 of the Residential Tenancies Act 1997, which allows the Minister to make certain declarations, in the context of the “COVID-19 emergency response”.
The Committee notes that the text of section 156 relies on the concept of “the COVID-19 pandemic”, which is not defined in the Residential Tenancies Act.  However, it is relatively clear what is intended by the provision.
The explanatory statement for the instrument provides the following background information on the instrument:
On 29 March 2020 the Prime Minister announced the National Cabinet Decision to implement a 6-month moratorium on evictions for those unable to meet their commitments under a residential tenancy agreement due to the impact of coronavirus (COVID-19). 
To implement this measure in the ACT, this Declaration introduces a moratorium for 3 months and allows for the Minister to extend that period up to a further 3 months. 
The Committee notes that the explanatory statement contains the following discussion of the human rights implications of the instrument:
COMPATIBILITY WITH HUMAN RIGHTS
The measures in the Declaration positively engage the right to protection of family and children and the right to privacy in the Human Rights Act 2004 (HRA).
Enabling parties to a residential tenancy agreement or an occupancy agreement to reduce the rent or occupancy fee payable because of the COVID-19 pandemic, and introducing a moratorium on evictions due to rent arrears for COVID-19 impacted households, promotes the right to protection of family and children in section 11 of the HRA. These measures prevent evictions and work to keep the family unit together during a period of considerable stress, providing time for families to improve their financial situation or consider their alternative options. The measures also promote the right to privacy and home in section 12 of the HRA. 
The Declaration also promotes the right to informational privacy which protects the storing, use and sharing of personal and confidential information. Preventing tenants from impacted households from being placed on residential tenancy databases due to a failure to pay rent during the moratorium period protects their privacy and prevents them from later being treated adversely in the rental market because of COVID-19 pressures that were out of their control.
The Declaration also engages and may limit the right to privacy in that the definition of a household “impacted” by the COVID-19 pandemic in clause 6 may require tenants to provide personal information to their real estate agents or landlords to demonstrate a loss of income and/or that they have been diagnosed with COVID-19 or are caring for someone who has. 
This limitation is reasonable and proportionate in accordance with the test in section 28 of the HRA. The measures in the Declaration have an important purpose, which is to mitigate the risk of homelessness arising from financial stress due to the COVID-19 pandemic. The limitation on the right to privacy is necessary, as landlords may reasonably expect tenants to demonstrate that the reason they require a rent reduction or are in arrears is due to the pandemic. This ensures that landlords may otherwise exercise their normal statutory rights under residential tenancy law, if circumstances extraneous to the pandemic permit. There are no other reasonably available and less restrictive alternatives that would not require the tenant to provide personal information to a third party.
The Committee also notes that the explanatory statement also addresses the potential for the instrument to have a retrospective “impact”:
While the Declaration is not retrospective as to commencement, certain measures in the Declaration have impacts on actions that may have already occurred in accordance with existing requirements under the RTA and residential tenancy agreements (retrospective impact). Specifically, the moratorium to prevent landlords from taking measures to evict COVID-19 impacted households which are in rental arrears will apply even where the household was in rental arrears prior to the commencement of the moratorium period (including where the landlord had previously issued a termination notice, or ACAT had previously made an order in relation to unpaid rent, in respect of the household). This approach is proposed because the effects of COVID-19 may have impacted households’ ability to pay rent prior to the moratorium commencing, and because it is also recognised that COVID-19 impacted households may be in a particularly vulnerable situation if forced to seek new rental accommodation while the pandemic is ongoing.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
This comment does not require a response from the Minister.
[bookmark: _Toc40693107][bookmark: _Toc40693248]Retrospectivity / Positive comment
Disallowable Instrument DI2020-55 being the Health (Fees) Determination 2020 (No 1) made under section 192 of the Health Act 1993 repeals DI2019-261 and determines fees payable for the purposes of the Act.
This instrument determines fees for the Health Act 1993.  The Committee notes that section 2 of the instrument (which was made on 23 April 2020) is taken to have commenced on 21 January 2020.  This means that the instrument has a retrospective operation.
The Committee notes, with approval, that the explanatory statement for the instrument states:
The Determination comes into effect retrospectively on 21 January 2020. This retrospectivity only adversely effects the Territory. 
[bookmark: _Hlk40088576]The Committee notes, with approval, that this statement addresses issues in relation to the prohibition, in section 76 of the Legislation Act 2001, on all but “non-prejudicial” retrospectivity (in statutory instruments).
This comment does not require a response from the Minister.
[bookmark: _Toc40693108][bookmark: _Toc40693249]Human rights issues
Disallowable Instrument DI2020-56 being the Building (General) Emergency Hospital Exemption 2020 (No 1) made under section 7 of the Building (General) Regulation 2008 exempts the temporary emergency hospital department being constructed at Garran from compliance with specified parts of the Building Act 2004 for a period of not longer than one year.
This instrument, made under section 7 of the Building (General) Regulation 2008, exempts a temporary emergency hospital department, being constructed in Garran, from certain specified requirements of the Building Act 2004.  The explanatory statement for the instrument states:
[bookmark: _Hlk38354819][bookmark: OLE_LINK1]As part of the ACT Government’s response to the emergency, a temporary emergency hospital department is being constructed on Block 9, Section 33, Garran. The short timeframe in which to complete the building does in support of the public health emergency not allow for complete compliance with the Building Act 2004 (the Building Act). 
The Building Act states, amongst other things, that building work must not be carried out unless a building approval (BA) and commencement notice have been issued by a building certifier (Division 3.3 of the Building Act). 
A BA cannot be issued unless the application meets the requirements of the Building (General) Regulation 2008 (the Building Regulation). This includes, but is not limited to, compliance with the National Construction Code, Building Code of Australia, the prescribed minimum documentation guidelines, and payment of the associated building fees.
Section 7 of the Building Regulation states the Minister may exempt a building from the application of the Act, conditionally or otherwise, for a stated period of not longer than one year.
This instrument exempts the building work from compliance with specific parts of the Building Act for a stated period of not longer than one year. The building work remains subject to all other building laws.
The explanatory statement for the instrument goes on to address the human rights implications of the instrument.  It states:
Human Rights
The Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) terms of reference require consideration of human rights impacts, among other matters. There are no negative human rights impacts related to this instrument. It provides for an exemption from compliance with certain provisions of the Building Act to enable the urgent construction of an emergency hospital as part of a public health emergency response to treat persons who may be infected by COVID-19.
[bookmark: _Hlk40088672]The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
This comment does not require a response from the Minister.
[bookmark: _Toc40693250]Subordinate Laws—No comment
[bookmark: _Hlk494963165][bookmark: _Hlk22117671]The Committee has examined the following subordinate laws and offers no comments on them:
· Subordinate Law SL2020-9 being the Court Procedures Amendment Rules 2020 (No 2) made under the Court Procedures Act 2004 amends the Court Procedures Rules to allow a Registrar, in consultation with the Heads of Jurisdiction, to open or close the registry outside of standard operating times.
· Subordinate Law SL2020-10 being the Motor Accident Injuries (ACAT Costs Orders) Regulation 2020 made under the Motor Accident Injuries Act 2019 provides a mechanism to assess the level of a costs order the ACAT can make in relation to an application for external review of an MAI insurer’s decision.
· Subordinate Law SL2020-11 being the Motor Accident Injuries (Premiums and Administration) Amendment Regulation 2020 (No 1) made under the Financial Management Act 1996, Motor Accident Injuries Act 2019, Road Transport (General) Act 1999 and Road Transport (Public Passenger Services) Act 2001 prescribes treatment and care requirements for a person to be taken to have a whole person impairment level of 10 per cent, a definition of medical treatment for a future treatment payment, costs for mandatory final offers for motor accident claims, and other administrative matters.
· Subordinate Law SL2020-13 being the Medicines, Poisons and Therapeutic Goods Amendment Regulation 2020 (No 1) made under the Medicines, Poisons and Therapeutic Goods Act 2008 removes from the Medicines, Poisons and Therapeutic Good Regulation the age restriction with respect to whom pharmacists could lawfully administer vaccines.
[bookmark: _Toc40693251]Subordinate Laws—Comment
The Committee has examined the following subordinate laws and offers these comments on them:
[bookmark: _Toc38362403][bookmark: _Toc38442393][bookmark: _Toc38976331][bookmark: _Toc40693111][bookmark: _Toc40693252]Human rights issues
Subordinate Law SL2020-12 being the Magistrates Court (Public Health (COVID-19) Infringement Notices) Regulation 2020 made under the Magistrates Act 1930 provides for infringement notices under the Act as an alternative to prosecution when a person fails to comply with a direction of the Chief Health Officer where it is deemed that an infringement notice imposing a monetary fine is a sufficient penalty.
The effect of this subordinate law is to allow infringement notices to be issued in relation to an offence under subsection 120(3) of the Public Health Act 1997.  The relevant offence relates to a failure to comply with a direction from the chief health officer, under section 120 of the Public Health Act.  Those directions can be made while an “emergency declaration” is in force, as is currently the case, under the COVID-19 pandemic.
Under this subordinate law, the penalty for the offence, if imposed by way of an infringement notice, is $1000 for individuals and $5000 for corporations (see section 8).  The capacity to issue an infringement notice is provided for as an alternative to prosecution for an offence.  Under section 120 of the Public Health Act,  the maximum penalty, for a person (including a corporation) that is not a “utility” (as defined in the Utilities Act 2000), is 50 penalty units ($8000 for individuals and $40 500 for corporations) and, for a “utility”, 2000 penalty units ($320 000 for individuals and $1 620 000 for corporations).
Infringement notices are provided for by Part 3.8 of the Magistrates Court Act 1930.  Section 118 of that Act provides:
118	Purpose and effect of pt 3.8 
(1)	The purpose of this part is to create a system of infringement notices for certain offences as an alternative to prosecution.
(2)	This part does not—
(a)	require an infringement or reminder notice to be served on a person; or
(b)	affect the liability of a person to be prosecuted for an offence if—
	(i)	an infringement or reminder notice is not served on the person for the offence; or
	(ii)	the person does not comply with an infringement or reminder notice served on the person for the offence; or
	(iii)	an infringement notice served on the person for the offence is withdrawn; or
(c)	prevent the service of 2 or more infringement notices on a person for an offence; or
(d)	limit or otherwise affect the penalty that may be imposed by a court on a person for an offence.
Regulations such as the current subordinate law are provided for by section 119 of the Magistrates Court Act:
119  Regulations about infringement notice offences 
[bookmark: infringement_notice_offence](1)	A regulation may prescribe an offence for the definition of "infringement notice offence" in section 117 by—
(a)	stating the offence; or
(b)	referring to the provision creating the offence; or
(c)	providing that all offences, or all offences except for stated offences, against an Act or subordinate law are infringement notice offences.
(2)	Subsection (1) does not limit the way that a regulation may prescribe an offence for that definition.
(3)	A regulation may, for the definition of infringement notice penalty in section 117, prescribe—
(a)	an amount as the penalty payable by anyone for an offence if it is dealt with under this part; or
(b)	different amounts as the penalties payable for different offences if they are dealt with under this part; or
(c)	different amounts as the penalties payable for the same kind of offence committed by different people or in different circumstances if the offence is dealt with under this part.
(4)	However, an infringement notice penalty prescribed for a person for an offence must not exceed the maximum fine that could be imposed by a court on the person for the offence. 
(5)	Subsection (3) does not limit the way that a regulation may prescribe an amount for that definition. 
[bookmark: _Hlk38271272]The Committee notes that it considers subordinate laws such as the subordinate law mentioned above on a regular basis.  As legislation creates new offences, new offences are added to the body of offences that can be dealt with by infringement notice.  In Scrutiny Report 39 of the 9th Assembly (17 February 2020), the Committee considered a similar subordinate law, the Magistrates Court (Long Service Leave Infringement Notices) Regulation 2020 (SL2020-2), which provides for infringement notices for offences against the Long Service Leave (Portable Schemes) Act 2009.  In Scrutiny Report 39, the Committee noted that, for that subordinate law, the explanatory statement contained the following discussion of the human rights implications of that subordinate law.
HUMAN RIGHTS IMPLICATIONS
As it concerns a strict liability offence, the Regulation might be seen to engage the presumption of innocence. In a strict liability offence, there is no requirement to establish a fault element, such as intention, knowledge, recklessness, or negligence. 
Strict liability offences arise in a regulatory context where for reasons such as consumer protection and public safety, the public interest in ensuring that regulatory schemes are observed requires the sanction of criminal penalties. In particular, where a defendant can reasonably be expected, because of his or her professional involvement, to know what the requirements of the law are, the mental, or fault, element can justifiably be excluded. Section 22(1) of the Human Rights Act 2004 provides that everyone charged with a criminal offence has the right to be presumed innocent until proved guilty according to law. 
This Regulation does not create any new offences; it facilitates the administration of strict liability offences already contained in the Long Service Leave (Portable Schemes) Act 2009. Without the ability to issue infringement notices, the only option available to the Registrar of the Long Service Leave is to apply to ACAT for an order to enforce an obligation under the Act. This is a serious response, and this Regulation provides a method to achieve the policy purpose that is less restrictive on human rights.
The Committee drew the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for that subordinate law.
The Committee notes that the Magistrates Court (Long Service Leave Infringement Notices) Regulation 2020 and the subordinate law mentioned above appear to be similar in effect.  That being so, the Committee seeks the Minister’s advice as to why a discussion of the human rights implications was not included in the explanatory statement for the subordinate law mentioned above.
The Committee notes that it made a similar comment in Scrutiny Report 41 (28 April 2020), in relation to the Magistrates Court (Heritage Infringement Notices) Regulation 2020 (SL2020-5).  The Committee notes that it has not yet received a response in relation to those comments.
In making this comment (again), the Committee notes the discussions that the Committee has previously had, with various Ministers, about the Committee’s role in relation to scrutinising subordinate legislation by reference to the Human Rights Act 2004, given that section 38 of the Human Rights Act gives the Committee formal jurisdiction only in relation to human rights issues raised by bills.  The Committee continues to be aware of that formal limitation.  However, the Committee has noted (with approval) an increasing tendency of explanatory statements for subordinate legislation to include discussion of any human rights issues involved in the subordinate legislation.  A recent example of that increasing tendency is demonstrated by the discussion, earlier in this Scrutiny Report, of three instruments (DI2020-26, DI2020-42, DI2020-54) made under made under section 3 of the Public Place Names Act 1989.  The Committee has only recently identified the inclusion of a discussion of human rights implications in explanatory statements for such instruments.  The Committee considers that this (and the increasing tendency, overall) is a positive development.  It is in that context that the Committee raises the issue with the subordinate law mentioned above.
This comment requires a response from the Minister.
[bookmark: _Toc40693112][bookmark: _Toc40693253]Retrospective application / Positive comment
· Subordinate Law SL2020-14 being the Road Transport (Driver Licensing) Amendment Regulation 2020 (No 1) made under the Road Transport (Driver Licensing) Act 1999 ensures that licence holders are not disadvantaged during the current public health emergency due to the necessary suspension of Government and other services.
This subordinate law amends the Road Transport (Driver Licensing) Regulation 2000, including to extend the operation of motorcycle learner licences and to extend the time within which the holder of a non-ACT driver licence who moves to the ACT to reside is required to obtain an ACT driver licence.  The amendments are explicitly made in the context of the Government’s response to the current COVID-19 public health emergency.
The explanatory statement for the subordinate law states:
This Regulation makes amendments to the [principal] regulation which are necessary to respond to the current public health emergency. The reforms ensure that licence holders are not disadvantaged at this time due to the necessary suspension of Government and other Services.
These reforms will apply retrospectively to a person who holds a current learner car licence or a motorcycle learner licence. The retrospective application is non-prejudicial and is necessary to ensure that the holder of such a licence is not disadvantaged, as a result of the declaration of a public health emergency.
The Committee notes, with approval, the above explanation.
This comment does not require a response from the Minister.
[bookmark: _Toc40693113][bookmark: _Toc40693254]Retrospective commencement / Human rights issues
[bookmark: _Hlk40087734]Subordinate Law SL2020-15 being the Liquor Amendment Regulation 2020 (No 1) made under the Liquor Act 2010 provides that the Commissioner for Fair Trading may waive a fee payable in relation to a licence or permit if an emergency declaration under the Public Health Act is in force, or was in force at any time during the preceding 12 months, and the Commissioner considers the waiver is appropriate because of the financial impact of the emergency declaration on the business carried on under the licence or permit.
This subordinate law amends the Liquor Regulation 2010, to insert a new section 35, that gives the Commissioner for Fair Trading the power to waive a fee that is payable in relation to a liquor licence or permit.  The subordinate law is explicitly made in relation to the current COVID-19 public health emergency.  The Committee notes that DI2020-44 and DI2020-45, discussed elsewhere in this Scrutiny Report, are made under section 35.
The explanatory statement for the subordinate law states:
This amendment regulation provides that the commissioner may waive a fee payable in relation to a licence or permit if—
(a)	an emergency declaration under the Public Health Act 1997, section 119 (Emergency declarations):
(i) is in force; or
(ii) was in force at any time during the preceding 12 months; and
(b)	the commissioner considers the waiver is appropriate because of the financial impact of the emergency declaration on the business carried on under the licence or permit.
The Public Health (Closure of Non‑Essential Business or Undertaking) Emergency Direction 2020 [NI2020‑181] (the closure direction) on 23 March 2020 directed the closure of:
· Businesses that supply liquor for consumption ON the premises but not including any part of those businesses that sell liquor for consumption OFF the premises as defined by the Liquor Act;
· hotels, whether licensed or unlicensed, but not to the extent that they provide accommodation, takeaway meals or a meal delivery service, or a bottleshop;
· a casino;
· cinemas, nightclubs or entertainment venues of any kind;
· restaurants or cafes, other to than to the extent that they provide takeaway meals or a meal delivery services.
The direction followed and was made in relation to the Public Health (Emergency) Declaration 2020 (No 1) [NI2020-153], to prohibit the operation of non-essential business and undertakings to limit the spread of Novel Coronavirus 2019 (2019‑nCoV).
In order to slow the spread of 2019‑nCoV, clubs and other licensed premises will not be able to open and provide their normal services to the community. While this is necessary from a public health perspective, it will have a financial impact on the club industry and other licensed businesses.
This amendment regulation supports the ability of the Government to implement a fee waiver to assist in mitigating those impacts.
Section 2 of the subordinate law provides that the subordinate law (which was made on 16 April 2020) is taken to have commenced on 25 March 2020.  This means that it has a retrospective operation.  The Committee notes, with approval, that the retrospectivity issue is addressed in the explanatory statement for the subordinate law, which states:
The retrospective commencement of this Regulation is non-prejudicial and is necessary to mitigate the adverse financial impacts of the closure direction on businesses carried on under the licence or permit.
The Committee notes, with approval, that this statement addresses issues in relation to the prohibition, in section 76 of the Legislation Act 2001, on all but “non-prejudicial” retrospectivity (in statutory instruments).
The Committee notes that the explanatory statement also addresses the potential human rights implications of the subordinate law:
HUMAN RIGHTS IMPLICATIONS
The Regulation does not engage any human rights set out in the Human Rights Act 2004.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
This comment does not require a response from the Minister.
[bookmark: _Toc40693255]National Regulations—Comment
The Committee has examined the following National Regulations and offers these comments on them:
[bookmark: _Toc40693114][bookmark: _Toc40693256]Explanatory statements / Positive comment
· Heavy Vehicle National Amendment Regulation 2019, made under the Heavy Vehicle National Law as applied by the Heavy Vehicle National Law Act 2012 (Qld) and by the law of States and Territories.
· Heavy Vehicle National Legislation Amendment Regulation 2020, made under the Heavy Vehicle National Law as applied by the Heavy Vehicle National Law Act 2012 (Qld) and by the law of States and Territories.
Each of the National Regulations mentioned above is made under the Heavy Vehicle National Law, which applies in the ACT as a result of section 7 of the Heavy Vehicle National Law (ACT) Act 2013.  The Committee notes, with approval, that each of the National Regulations is accompanied by an explanatory statement.
The explanatory statement for the first National Regulation mentioned above states: 
While not required, the Minister for Justice, Consumer Affairs and Road Safety has agreed that an explanatory statement would be provided in support of any national amendment regulation tabled in the Legislative Assembly.
A similar statement appears in the explanatory statement for the second National Regulation mentioned above.
The Committee re-iterates its view that while there is no formal, legal requirement for an explanatory statement for these National Regulations, principle (2) of the Committee’s terms of reference, which gives the Committee an obligation to consider whether any explanatory statement, etc, associated with legislation meets the technical or stylistic standards expected by the Committee, assumes that there will be an explanatory statement for any legislation that the Committee considers.  This operates in addition to the broader proposition that it is important that the Committee (and the Legislative Assembly) have access to the kind of background information and explanation that is generally set out in an explanatory statement.
In the case of these particular explanatory statements, the Committee notes, with approval, that the explanatory statements address key issues for the Committee’s consideration of the National Regulations in question, including as to the authority for the National Regulations and information about their making, publication and commencement, as well as the human rights implications of the National Regulations.
This comment does not require a response from the Minister.
[bookmark: _Toc40693257]Regulatory impact statement—No comment
The Committee has examined the regulatory impact statement to the following instrument and offers no comments on it:
Disallowable Instrument DI2020-32 being the Energy Efficiency (Cost of Living) Improvement (Eligible Activities) Determination 2020.
[bookmark: _Toc40693258]Responses
[bookmark: _Toc24463731][bookmark: _Toc24617729][bookmark: _Toc31202276][bookmark: _Toc32390209][bookmark: _Toc32566853][bookmark: _Toc35437957][bookmark: _Toc38270550][bookmark: _Toc38362405][bookmark: _Toc40693259]Government responses
The Committee has received responses from:
· The Minister for Health, dated 13 May 2020, in relation to comments made in Scrutiny Report 41 concerning the Public Health (Emergencies) Amendment Bill 2020.
This response[footnoteRef:7] can be viewed online. [7:  https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-justice-and-community-safety-legislative-scrutiny-role/responses-to-comments-on-bills.] 

· The Minister for Education and Early Childhood Development, dated 29 April 2020, in relation to comments made in Scrutiny Report 40 concerning the Education and Care Services National Amendment Regulations 2019.
· The Minister for Transport, undated, in relation to comments made in Scrutiny Report 40 concerning the Rail Safety National Law National Regulations (Application of Law) Variation Regulations 2019.
These responses[footnoteRef:8] can be viewed online. [8:  https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-justice-and-community-safety-legislative-scrutiny-role/response-to-comments-on-subordinate-legislation.] 

The Committee wishes to thank the Minister for Health, the Minister for Education and Early Childhood Development and the Minister for Transport for their helpful responses.

Giulia Jones MLA
Chair
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[bookmark: _Toc514837979][bookmark: _Toc40693260]Outstanding Responses
[bookmark: _Toc505005688][bookmark: _Toc505153779][bookmark: _Toc508283444][bookmark: _Toc510081804][bookmark: _Toc511812230][bookmark: _Toc512240173][bookmark: _Toc513192173][bookmark: _Toc514832434][bookmark: _Toc514837980][bookmark: _Toc514838144][bookmark: _Toc514943619][bookmark: _Toc515352064][bookmark: _Toc518297261][bookmark: _Toc519520755][bookmark: _Toc520188735][bookmark: _Toc521054338][bookmark: _Toc521054410][bookmark: _Toc523814181][bookmark: _Toc523900477][bookmark: _Toc526855826][bookmark: _Toc528155854][bookmark: _Toc528157213][bookmark: _Toc528310867][bookmark: _Toc529974547][bookmark: _Toc530039442][bookmark: _Toc536527689][bookmark: _Toc536527863][bookmark: _Toc536615405][bookmark: _Toc172184][bookmark: _Toc506087][bookmark: _Toc965832][bookmark: _Toc6211048][bookmark: _Toc9500017][bookmark: _Toc14334625][bookmark: _Toc14775975][bookmark: _Toc15285040][bookmark: _Toc15630677][bookmark: _Toc18415350][bookmark: _Toc18487717][bookmark: _Toc19708407][bookmark: _Toc20131698][bookmark: _Toc21595465][bookmark: _Toc22025468][bookmark: _Toc24463733][bookmark: _Toc24617731][bookmark: _Toc25050804][bookmark: _Toc31202278][bookmark: _Toc32390211][bookmark: _Toc32566855][bookmark: _Toc35437959][bookmark: _Toc38270552][bookmark: _Toc38362407][bookmark: _Toc38442400][bookmark: _Toc38976339][bookmark: _Toc40693261]Bills/Subordinate Legislation
· Report 27, dated 18 February 2019
· Electoral Amendment Bill 2018 (Government Response).
· Report 28, dated 12 March 2019
· Electoral Amendment Bill 2018 (Private Member’s amendments).
· Report 37, dated 19 November 2019
· Domestic Animals (Disqualified Keepers Register) Amendment Bill 2019 (PMB).
· Planning and Development (Controlled Activities) Amendment Bill 2019 (Private Member’s amendments).
· Report 38, dated 4 February 2020
· Electoral Legislation Amendment Bill 2019 (Private Member’s amendments).
· Report 39, dated 17 February 2020
· Disallowable Instrument DI2019-286—Animal Welfare (Advisory Committee Member) Appointment 2019 (No 2).
· Unit Titles Amendment Bill 2019 (Private Member’s amendments).
· Report 40, dated 24 March 2020
· Confiscation of Criminal Assets (Unexplained Wealth) Amendment Bill 2020.
· Labour Hire Licensing Bill 2020.
· Residential Tenancies Amendment Bill 2020.
· Report 41, dated 28 April 2020
· COVID-19 Emergency Response Bill 2020
· Electronic Conveyancing National Law (ACT) Bill 2020—Government response
· Land Titles (Electronic Conveyancing) Legislation Amendment Bill 2020—Government response
· Public Interest Disclosure Amendment Bill 2020—Government response
· Subordinate Law SL2020-5 Magistrates Court (Heritage Infringement Notices) Regulation 2020

