[image: image1.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H



Scrutiny Report 33

[image: image2.png]—‘ 3 . ‘ l
~ FOR THE QUEEN, THE LAW AND THE PEOPLE. H



[image: image3.png]




Committee Membership

Mr Steve Doszpot MLA (Chair)

Dr Chris Bourke MLA (Deputy Chair)
Mr Jeremy Hanson CSC MLA

Ms Mary Porter AM, MLA 

Secretariat

Ms Janice Rafferty (Acting Secretary)

Ms Joanne Cullen (Acting Assistant Secretary)

Mr Peter Bayne (Legal Adviser—Bills)

Mr Stephen Argument (Legal Adviser—Subordinate Legislation)

Contact Information

Telephone
02 6205 0173

Facsimile
02 6205 3109

Post
GPO Box 1020, CANBERRA ACT 2601

Email
scrutiny@parliament.act.gov.au
Website
www.parliament.act.gov.au 

Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Bills
Bills—No comment
The Committee has examined the following bills and offers no comments on them:
Board of Senior Secondary Studies Amendment Bill 2015
This is a Bill for an Act to amend the Board of Senior Secondary Studies Act 1997 to widen the membership of the Board, allow for proxy voting at Board meetings, and to include specific provision for the delivery of curriculum, assessment and certification services to overseas schools.
Education Amendment Bill 2015
This is a Bill for an Act to amend the Education Act 2004 to remove reference to the Government Schools Education Council and the Non-government Schools Education Council from the Act.

Electricity Feed-in Tariff Schemes Legislation Amendment Bill 2015
This is a Bill for an Act to amend the Electricity Feed-in (Large-scale Renewable Energy Generation) Act 2011 and the Electricity Feed-in (Renewable Energy Premium) Act 2008 to update and improve the effectiveness of these Acts, and address concerns that have been identified since the passage of these Acts.

Planning and Development (University of Canberra and Other Leases) Legislation Amendment Bill 2015
This is a Bill for an Act to amend a number of statutes and thereby to create a new leasing model and have at its core the Land Titles Act 1925, the Planning and Development Act 2007 and the Unit Titles Act 2001. Amendment of the Planning and Development Act would define a prescribed Crown lease to include a perpetual lease held by the University of Canberra.

Bills—Comment

The Committee has examined the following bills and offers these comments on them:

Children and Young People Amendment Bill 2015 (No. 2)
This is a Bill for an Act to amend the Children and Young People Act 2008 to enable the Territory to monitor the ongoing suitability of organisations providing services through the strategy A Step Up for Our Kids and to give a range of powers to the Territory to intervene when there are instances of non-compliance with an organisation’s performance against the suitability criteria.

PROCEDURAL FAIRNESS QUESTIONS
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference
Report under section 38 of the Human Rights Act 2004 (HRA)
Clause 8 of the Bill proposes to insert a new part 10.4 into the Children and Young People Act 2008 (the Act) to deal with approved care and protection organisations. Division 10.4.3 provides for the making of a complaint that an organisation is noncompliant; that is, that is acting in a way that is inconsistent with the organisation’s approval as a suitable entity for the care and protection purpose for which it is approved.

A person may make a complaint to the director-general about alleged noncompliance. Proposed subsection 352H(1) states the requirements for the form of a complaint and is cast in a way that would require the identity of the complainant to be revealed. But subsection 352H(3) then allows that “the director-general may accept a complaint consideration if it does not comply with subsection (2)”. The question arising is whether this would permit the receipt of an anonymous complaint. If so, the task of investigating, and, to the extent possible, for the respondent to meet the allegation, will be limited. It may be that sections 352I and 352J assume that the complainant may be contacted by the director-general, but the matter might be clarified.

Another question is whether, when acting under subsection 352H(3), the director-general be required to reduce the complaint to a written form. On its face, it is unsatisfactory that a complaint remain only in an oral form.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

By section 352K, “[t]he director-general must take reasonable steps to investigate each complaint the director-general accepts for consideration”. There is however (and in contrast to provisions relating to interventions – see below) no provision for any kind of process to be followed such as would ensure a measure of natural justice to the respondent. There are questions about matters such as: what notice would be given to the respondent that a complaint had been made? to what extent would the respondent be given the particular details of the complaint? what opportunity would the respondent have to make submissions in answer to the complaint (compare paragraph 352N(3)(d)? Should the respondent be permitted to be legally represented?

The Committee appreciates that the action that the director-general may take after the investigation of a complaint may lead to action under the division relating to interventions (see below), but this does not meet the problem. The respondent’s reputation may suffer merely by reason that complaint leads to further action, and the organisation will be put to expense. Moreover, permitting a respondent an opportunity to make submissions will assist better decision making.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

Division 10.4.4 provides for “own motion” disciplinary intervention by the director-general without the need for a prior complaint. The threshold for intervention is that the director-general suspects on reasonable grounds that an approved care and protection organisation is noncompliant or likely to become noncompliant. This is the only finding necessary prior to the director-general giving a noncompliance notice to the organisation. It appears that there no further consequences. The organisation may make an oral or written submission about the notice, which will state a “due date” for such a response (paragraph 352N(3)(c)). A question here is whether this requirement might be better stated in terms such as “a reasonable date for responding” etc.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

In circumstances as specified in subsection 352O, the director-general may give an organisation a noncompliance direction. This is potentially more serious than an order, for noncompliance with a direction can lead to cancellation of the organisation’s approval. In this case, however, the direction does not state that the respondent may make oral or written submissions about the proposal of the director-general to find noncompliance: (compare to paragraph 352N(3)(d), and paragraph 352Q(3)(c)). The question is why is there no such provision?

There is also a question whether paragraph 352O(3)(e) should be framed in terms of a statement of a “reasonable time” for compliance with a noncompliance direction.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

In circumstances where the director-general believes on reasonable grounds  that a child or young person is “unsafe”, proposed section 352P would permit the director-general to suspend the relevant organisation’s approval for no longer than 28 days. The Committee appreciates that the urgency of such action will often preclude any opportunity for permitting the organisation to make submissions resisting the suspension prior to its being made. However, there is no apparent bar to an opportunity to make such submissions for revocation of the suspension immediately after the suspension is decided upon.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Gaming Machine (Reform) Amendment Bill 2015

This is a bill for an act to amend the Gaming Machine Act 2004 to establish a trading scheme for gaming machines, and for other purposes.

provision for the gambling and racing commission to find that a person is an eligible person for the Act notwithstanding that the person does not satisfy eligibility requirements applicable to others

Do any clauses of the Bill inappropriately delegate legislative powers (paragraph (d) of the terms of reference)?

Do any clauses of the Bill insufficiently subject the exercise of legislative power to parliamentary scrutiny (paragraph (e) of the terms of reference)?

Proposed subsection 6(2) of the Act (clause 4) states, in respect of an individual, a number of disqualifying grounds. Subsection 6(3) then provides:

Despite subsection (2), the commission may decide that the individual is an eligible person even though there is a disqualifying ground in relation to the individual if satisfied that—

(a)
if the individual is an applicant for a licence—the operation of gaming machines by the individual would not adversely affect the public; and

(b)
it is otherwise in the public interest that the individual be treated as an eligible person.

Proposed subsection 7(1) states the circumstances under which a corporation is an eligible person, and then subsection 7(2) states that the commission may decide that the corporation is an eligible person even though a provision of that subsection does not apply in relation to the corporation if satisfied of matters identical to those stated in subsection 6(3).

In effect, these provisions empower the Gambling and Racing Commission to dispense with the generally applicable rules concerning eligibility in favour of particular individuals and corporations. As such, they are in conflict with a longstanding and fundamental principle of our constitutional law. 

In Port of Portland Pty Ltd v Victoria
 a 7-judge High Court noted that the State of Victoria accepted that there applied in Victoria the prohibition expressed in s 12 of the Bill of Rights [of 1688] that no executive "dispensation by non obstante of or to any statute or any part thereof shall be allowed but that the same shall be held void and of no effect except a dispensation be allowed" by statute. Their Honours agreed with this acceptance, saying:

From the grundnorm represented by the constitutional settlement by the Convention Parliament there was to be no turning back in England, or thereafter in the United Kingdom. In Australia the absence of a power of executive dispensation of statute law, what Dixon CJ called a "general constitutional principle", became an aspect of the rule of law and, as Wild CJ put it with respect to New Zealand, is "a graphic illustration of the depth of our legal heritage" [footnotes omitted].

In O\'Donoghue v Ireland
 Kirby J offered another basis for the principle:

Since [the original Bill of Rights of 1688] it has been clear doctrine in countries of our constitutional tradition that the executive may not, without authority of Parliament, revoke, ignore or purport to vary an enactment of Parliament. This rule has a textual foundation in the Australian Constitution, being its provisions establishing the Federal and State Parliaments which, by the language and postulates of the Constitution, are accountable to the electors.

Of course, the principle against dispensing clauses may be set aside by a particular statute, as is proposed by proposed sections 6 and 7. (This is also true of all the Human Rights Act 2004 rights and most other common law rights now encompassed by the (principle of legality)). The Committee refers to these principles to give content to its terms of reference, and in relation to the principle against dispensing may be seen to be an aspect of paragraphs (d) and (e).

Given the fundamental nature of the principle, its displacement should be justified in the Explanatory Statement. Whether a justification is acceptable to the Assembly might be addressed by considering such matters as:
· the nature of the executive body in whom the power is vested, noting that a Minister is directly responsible to the Assembly;

· whether the power is expressed in limited terms or is at least subject to being structured by guidelines; and

· whether an exercise of the power is disallowable by the Assembly.

The dispensing powers in sections 6 and 7 are vested in the commission, rather than in a Minister, are qualified by very widely expressed limits, and are not disallowable.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

aspects of administrative justice

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Widely expressed administrative powers

It is generally undesirable that an administrative power be stated in terms of a discretion that is exercisable by reference to open-ended considerations, or no considerations at all. Of course, a court or tribunal would in such cases endeavour to fix more precise limits to the power by reference to the objects and purposes of the relevant provision and the rest of the law. There is however a high level of unpredictability in this exercise, and the more widely expressed the power the less likely it is that court-determined limits will be precise. This makes it more difficult for a person to plan their affairs, and to challenge an exercise of the power. So far as feasible, administrative powers should be stated with precision.

Some of the administrative powers proposed in the Bill are stated in very general terms. The Committee notes proposed subsection 38D(4) (after taking into account some matters, “issuing the in-principle authorisation certificate is appropriate”), and proposed section 38F (“subject to any condition ... (b) imposed by the commission”).

The question is whether these powers could be more narrowly stated.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Lack of an opportunity for a person who will be affected adversely by a proposed exercise of administrative power to make a submission as to why the power should not be exercised at all, or should be exercised differently
Putting this more positively, it may be argued that natural justice requires that there should be an opportunity for a person who will be affected adversely by a proposed exercise of administrative power to make a submission as to why the power should not be exercised at all, or should be exercised differently. It is quite common for statutes to give a person potentially affected adversely by a proposed exercise of power such an opportunity. 

So far as feasible, the decision-maker has decided on a course of action that is adverse to a person, that person should be notified in writing of the action proposed, the reasons for the action, and given an opportunity to make submissions – ideally orally or in writing – within a reasonable time. Other issues - such as whether the person should be entitled to be represented by a lawyer, and/or accompanied by a support person – might also be addressed.

There are a large number of administrative powers proposed by the Bill in respect of which it is arguable that a person should be given an opportunity to respond. The Committee notes proposed sections 32, 35, 36, 37, 38D, 38I, 38K, 38N (all in clause 4) and 127W (clause 53).

The question is whether an opportunity to respond should attach to some or all of these powers.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

strict liability offences 

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
The Bill proposes a number of strict liability offences, and these are addressed in the Explanatory Statement at pages 8 to 11. The Committee notes that the relevance of HRA subsection 22(1) (the presumption of innocence) is recognised, and the regulatory offence justification for qualification of this right is indirectly advanced at page 9. There is however no reference to the framework for justification stated in HRA section 28.

The one issue arising is that a number of the offences (see at Explanatory Statement pages 9 to 10) carry a maximum of 100 penalty points. The Explanatory Statement notes that “[i]n developing these offences due regard was given to the guidance provided in the Guide for Framing Offences that the maximum penalty is usually limited to 50 penalty units”, and offers a justification for exceeding this recommended maximum.

The Committee draws these matters to the attention of the Assembly and does not call for a response from the Minister.

The Committee notes and commends the reference in the Explanatory Statement (at page 11) to the fact that the Criminal Code defences of reasonable mistake of fact (Code section 23) and of intervening conduct or event (Code section 39) are available to a person charged with a strict liability offence.

It also commends the care taken to consider whether additional defences should be included. In some instances, the accused may argue that they had a “reasonable excuse” for committing the fault element of the offence: see proposed subsection 113D(4) (clause 51). In other instances, the accused may argue that they took “reasonable steps” to avoid committing the fault element of the offence: see subsection 127C(5) (clause 53), subsection 127H(3) (clause 53), and subsection 127I(3) (clause 53).

The “reasonable steps” defence is on the face of it narrower than a “reasonable excuse” defence, and is more precise. If the imposition of strict liability offence is justifiable, it may be thought that a more precise defence is preferable.

In respect of the strict liability offence in subsection 39(1A) (and see subsection 39(2) of the Act), there is a question whether an additional “reasonable steps” defence should be included. 

The Committee draws this question to the attention of the Assembly and recommends that the Minister respond.

comment on the Explanatory Statement 

The Committee commends the effort taken to address human rights issues, but there are some errors in the analysis.

The statement at Explanatory Statement page 8 states that “[s]trict liability offences can only be successfully defended if the defendant can prove that the actual act did not occur or that the act occurred because of a reasonable mistake of fact” is not correct. As the Explanatory Statement itself notes at page 11, other Criminal Code defences are available, including in particular section 39.

It is also not correct to state (at Explanatory Statement page 11) that the additional defences provide for in the Bill “allow(s) the accused to raise honest and reasonable mistake as a defence”. This is what Criminal Code section 23 permits, and the additional defences provide other grounds for a defence. This is commendable, but the explanation does not quite express the point.

In its explanation of subsection 127C(5) at Explanatory Statement page 11, the Explanatory Statement fails to appreciate that there is a difference between a “reasonable excuse” defence and a “reasonable steps” defence. The latter is the case here.
The Committee draws these matters to the attention of the Minister.

Road Transport Legislation Amendment Bill 2015

This is a Bill for an Act to amend various laws relating to road transport, and the Crimes Act 1900, to improve road safety and improve the administration and enforcement of the road transport legislation.

strict liability offences and burden of proof issues

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Clause 7 proposes to insert a new section 25 into the Road Transport (Alcohol and Drugs) Act 1977, which would create a strict liability offence of drinking alcohol whilst driving a vehicle. The Explanatory Statement provides a good analysis of the human rights issues raised, to which the Committee refers the Assembly.

The Explanatory Statement also notes that “[t]o support effective enforcement of the offence, the amendments include a provision creating a presumption that a substance is alcohol if it is in a container that has a label or advertising material indicating that it contains alcohol”. The Committee raises no issue, but points out that the problem may be addressed by section 70 of the Evidence Act 2011, which excludes the operation of the hearsay rule in respect of contents of tags, labels and writing placed on an object.

Clause 28 proposes to insert a new section 10BA into the Road Transport (Safety and Traffic Management) Act 1999. It is described in the Explanatory Statement:

This section creates the power for a police officer to issue a surrender notice requiring the responsible person for a vehicle to surrender the vehicle for impounding at the place and by the date stated in the notice. The power to issue a surrender notice is in addition to the existing power to seize and impound a motor vehicle under section 10C. The circumstances when a surrender notice may be issued mirror the circumstances in which the existing power to seize and impound a motor vehicle in 10C may be exercised. There is no expansion of the circumstances as to when a vehicle may be impounded made by this Bill – it merely establishes an alternative method of impoundment. 

New section 10BA (1) specifies when a surrender notice may be issued – when a police officer believes, on reasonable grounds, that the vehicle is being or has been used by a person in committing an offence against section 5A or section 5B. ...

It is an offence under new section 10BA (5) for the responsible person for a motor vehicle to fail to comply with a surrender notice, with a maximum penalty of 20 penalty units. New section 10BA (7) provides that the offence does not apply if the person has a reasonable excuse for failing to comply with the notice. The person bears an evidential burden to establish a reasonable excuse. ...

The Explanatory Statement deals with the strict liability offence elements of this section at the top of page 5, and at page 6, to which the Committee refers the Assembly. The Committee commends the addition of a defence of “reasonable excuse” to the failure to comply element of the offence.

compulsory surrender of a vehicle and the rights to freedom of movement, privacy and/or property

The relevant aspects of proposed section 10BA are noted above. The Committee notes the Explanatory Statement argues that “this proposal does not amend or extend the existing scheme, but merely creates a new administrative process by which a vehicle may be impounded”. Nevertheless, the proposal must be assessed against the rights stated in the Human Rights Act, and in terms of the Committee’s obligation to consider whether any provisions of the Bill amount to an undue trespass on personal rights and liberties. In the Committee’s view, it is not the case that where a provision of a Bill replicates in form or in substance a pre-existing provision of an Act, it is necessarily compatible with the Human Rights Act, or that it cannot amount to an undue trespass, etc.
The question whether impounding of a vehicle engages the Human Rights Act and/or common law rights falls to be considered. The Committee considers that there are other HRA rights, and one aspect of the common law principle of legality, which need to be addressed. Impoundment of a vehicle might be said to engage the freedom of movement of at least its owner. On the other hand, this might be met by argument that movement is not limited, but only one means for movement.

The Committee draws these matters to the attention of the Assembly and recommends that the Explanatory Statement state a section 28 justification for the limitation on the right to privacy represented by proposed new section 10BA into the Road Transport (Safety and Traffic Management) Act 1999.

A more direct way to address the matter is to consider whether proposed new section 10BA is an unjustifiable inroad of the right to property. There is no statement of this right in the HRA. The right is stated in article 17 of the Universal Declaration of Human Rights:

(1)
Everyone has the right to own property alone as well as in association with others.

(2)
No one shall be arbitrarily deprived of his property.

A significant aspect of the common law principle of legality is that in interpreting a law, the courts will presume that the legislature did not intend to deprive persons of their rights to or the enjoyment of their property, but as a matter of power may do so unambiguously. Also, “legislation is presumed not to take vested property rights away without compensation”.
 

The Explanatory Statement points out that a person who surrenders their vehicle under the compulsion of section 10BA may challenge that impoundment in the Magistrates Court. However, in some circumstances – such as where the vehicle is critical to the owner’s trade or business – a temporary loss of use of the vehicle could produce a significant loss of income and/or of future business. In these circumstances, there is a case for provision of a right to compensation.

The critical issue here is whether the impoundment of a vehicle upon the formation of a police officer of a belief that a vehicle is being used or has been used in the commission of specified offences is a proportionate response to the mischief aimed at by those offences.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Comment on the Explanatory Statement

There is a problem with the numbering of the clauses. For example, clause 27 does not propose to insert a new section 10BA; rather, it is clause 28. It is likely that there are other such errors. The Committee recommends that this be addressed.

Veterinary Surgeons Bill 2015

This is a Bill for an Act to repeal the Health Professionals Act 2004 and create professional specific legislation for veterinary surgeons.

The investigation by a panel of the mental and physical health of veterinary surgeon

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
HRA section 12, which states: “Everyone has the right— (a) not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily: ... “. The condition of a person’s mental and physical health is a matter of concern to a person. It may be reasoned that they would not wish for their health to be examined or inquired into without their permission, in particular where that investigation is conducted by a governmental authority and made a matter of record.

From this standpoint, there is a question whether the provisions of part 8 of the Bill are compatible with the right to privacy. This part makes provision for a “personal assessment panel” of the ACT Veterinary Surgeons Board (the board) to conduct an investigation and to make an assessment of the mental or physical health of a veterinary surgeon.

The process begins with a complaint, which may be made by “anyone”, about the professional competence of a veterinary surgeon.
 There is a question whether this grants standing on too wide a basis. For comparison, a complaint under the Community and Health Services Complaints Act 1993 could be made only by the “user” of a health service. Veterinary surgeons were not governed by this Act, but the situations are analogous in this respect.

A complaint may be given to the board (subclause 51(1)). (It is not entirely clear to whom a complaint is made; this is a matter for clarification.) Subclause 51(2) suggests that all the board can do is to refer the complaint to the Human Rights Commission (the commission), but it is made clear by subclause 68(2) that the board may refer a complainant to a personal assessment panel if:
(a)
the complaint suggests that the state of the veterinary surgeon’s mental or physical health, or both, may be affecting the veterinary surgeon’s ability to meet the required standard of practice; and

(b)
the board is satisfied that there are grounds for believing that, if the veterinary surgeon’s mental or physical health, or both, is affecting the veterinary surgeon’s ability to meet the required standard of practice or the suitability to practise requirements, the veterinary surgeon may be rehabilitated.

A personal assessment panel comprises 3 members appointed by the board, at least 1 of whom must be a veterinary surgeon, and 1 of whom must not (clause 71). A lawyer may be appointed to assist the panel (clause 75). There is no provision requiring appointment of a medically qualified person.

The functions of a panel parallel the bases on which the board may refer a complaint to a panel (clause 70). The panel must assess a veterinary surgeon’s mental or physical health, and where satisfied that the state of health affects professional competence, decide “whether and how the veterinary surgeon may be rehabilitated” (paragraph 70(1)(b)).

A panel has extensive powers to gather and consider information relevant to its investigation of a veterinary surgeon. This may be from information in the complaint, and from the complainant. It includes “information about the veterinary surgeon”, and “any other relevant information collected by the panel” (clause 73(1). If this is not sufficient, by clause 73(3), a panel “may make the inquiries, and obtain the information the panel needs, from anywhere the panel considers appropriate”. It appears that a panel cannot compel the production of information. The absence of this power might in circumstances be to the disadvantage of the veterinary surgeon.

Paragraph 74(2)(b) provides that a panel must “give the veterinary surgeon an opportunity to respond to information given to the panel”. This does not necessarily mean that the veterinary surgeon must be given access to all the information gathered by the panel. Given the seriousness of the fact that an investigation is taking place, there is a case to say that the veterinary surgeon must be given access to all the information. It would also be desirable to provide that the surgeon must be given notice of the inquiries made by the panel.

The Committee draws these particular matters to the attention of the Assembly and recommends that the Minister respond.

A panel “may ask the veterinary surgeon to undergo a medical, psychiatric or psychological examination or test for the assessment and, if the veterinary surgeon undergoes the examination or test, must consider the results” (subclause 74(4)). There is a question whether this is real choice. If the veterinary surgeon does not agree, there is a risk that the panel will acquire information about the “medical, psychiatric or psychological” condition of the surgeon in some other way. Moreover, a refusal to agree may lead the panel to more easily make a finding adverse to the surgeon. There is no provision here as to who will conduct the test. Will the surgeon have any choice in the matter? Given that the panel need not include a person competent to assess the results of a test, there is question as to the value of the information, and of the danger of its misuse. Clause 76 allows the panel – in its discretion - to permit the surgeon to have legal representation, but no provision for any other person to accompany the surgeon.

Clause 77 requires the panel to make a decision by majority, or, if that is not possible, by the chair. There is no requirement for the panel to give reasons for its decision to the surgeon. (it also appears that the panel is not required to give reasons to the board under clause 80.) There is case to say that each member of the panel must give reasons, either singly, or if feasible, jointly with other members. (This is the practice with most tribunals.)

The Committee notes that by clause 72, a panel “must observe natural justice”. This is necessarily the case, and this injunction does not answer any of the questions about procedure raised above. It is preferable that critical questions of procedure be answered in the legislation, both to allow the veterinary surgeon to prepare for an investigation and to avoid the need to resort to a court to find the answer.

The Committee draws these particular matters to the attention of the Assembly and recommends that the Minister respond.

Clause 78 states what a panel might do after an investigation, but it is to be noted that it cannot do any of these things without the agreement of the veterinary surgeon. This does not offer much protection to the surgeon, for clause 80 provides that “after deciding what to do”, the panel must refer the matter to the board, and include:
(a)
the information obtained by the panel; and

(b)
a description of the assessment of the veterinary surgeon; and

(c)
what the panel decided to do and why; and

(d)
whether the veterinary surgeon agreed to the action proposed to be taken by the panel.

There is no apparent reason why this material is not also provided to the veterinary surgeon. A reason why it should lies in the action the board may take after it receives the material. By subclause 81(1), the board must “consider the referral, including any recommendations made, and decide what to do in relation to the matter referred”. The board may initiate action that would have severe consequences for the veterinary surgeon, including cancellation of their registration. While it is the case that other processes would be followed before adverse action is take, the mere initiation of these processes would affect the reputation of the surgeon, and put them to considerable expense.

After (and not before) the board makes its decision, it must give the surgeon “written notice of the decision, including the reasons for the decision”. From the standpoint of affording natural justice, it would be better for the surgeon to be given advance notice of what the board proposes to decide, together with all the information before the board, so that the surgeon might make submissions that the board should make some other decision.

A matter for clarification is what kinds of decision may be made by a panel. The only specification is in clause 78, but the panel cannot do any of these things without the agreement of the veterinary surgeon. Clause 80 must be referring to some other kind of decision.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

However any of the questions raised are answered, and in the light of the value attached to the right to privacy, there remains the question of why any kind of personal assessment of a veterinary surgeon is necessary. If there is a question – whether raised by a complaint or in any other way – as to whether a veterinary surgeon has contravened a standard of practice, or does not satisfy the suitability to practise requirements, that may be determined by other processes, including in particular by a professional standards panel under part 9 of the Bill. If a veterinary surgeon wishes to have their physical or mental health assessed in this process, this could be a matter for them to raise and address.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

The question raised above applies in equal measure to the power proposed by paragraph 62(2)(a) to be vested in ACAT to “require the person to undergo stated medical, psychiatric or psychological assessment, counselling or both”.

the scheme for the making of complaints

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Part 5 of the Bill contains proposals for a scheme for the making of complaints. A number of questions arise when details of the scheme are assessed against the Committee’s terms of reference and the Human Rights Act.
Subclause 50(1) provides that “anyone” who believes on reasonable grounds that a registered veterinary surgeon has contravened, or is contravening, the required standard of practice, or does not satisfy the suitability to practise requirements, may make a complaint about the veterinary surgeon”. (It appears that a complaint should be made to the board; see subclause 51(1)).Given what may follow from the making of a complaint, a question is whether this facility should be available only to a person who has an interest in having these issues investigated.

 It appears from subclause 68(2) that the board has a discretion to determine if it will refer the compliant to a personal assessment panel , and this may permit the board to consider whether the complaint is, for example, frivolous, vexatious, or will better dealt with in some other way. (A matter for clarification is why there appears to be no similar provision for the board to refer a complaint to a professional standards panel.) The board must, however, refer a complaint to the commission.

A question arising is whether the board should have a discretion along the lines suggested to decline to take action on a complaint.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

By subclause 50(2), a veterinary surgeon or health practitioner may make a complaint under subsection (1) “despite any other territory law”. The Committee has pointed out on many occasions that such provisions are misleading as they are capable of being read as suggesting that, so long as this provision has not been repealed, no Territory law made later in time could make provision contrary to the subclause. This is not constitutionally possible.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

By paragraph 50(3)(a)(i), the making of a complaint by a veterinary surgeon “is not a breach of—... confidence ...”.This engages the right to privacy in HRA section 12. The ability of a person to protect from disclosure, or to seek damages if there is a disclosure, of a communication made by them in confidence to another is one of the few means whereby a person can directly use legal means to protect an important aspect of their privacy. Paragraph 50(3)(a)(i) would remove that means. This removal requires justification in the Explanatory Statement in terms of HRA section 28.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

By paragraph 50(3)(b), “no civil or criminal liability is incurred only because of the making of the complaint”. This very broadly statement cuts across the basic notion that all persons are subject to the laws of the land, and in protecting against criminal liability goes further than many similar provisions. It requires justification in the Explanatory Statement in terms of HRA section 28. Clause 50(4) qualifies the scope of protection in paragraph 50(3)(b), but more narrowly than might be reasonable. It could be broadened by adding the words “or recklessly” after “knows”.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

The requirements for the form of a complaint stated in subclause 53(1) are cast in a way that would require the identity of the complainant to be revealed. But subclause 53(2) then allows that “the director-general may accept a complaint consideration if it does not comply with subsection (2)”. The question arising is whether this would permit the receipt of an anonymous complaint. If so, the task of investigating, and, to the extent possible, for the respondent to meet the allegation, will be limited. It may be that clause 55 assumes that the complainant may be contacted by the director-general, but the matter might be clarified.

Another question is whether, when acting under subclause 53(3), the director-general be required to reduce the complaint to a written form. It appears to be unsatisfactory that a complaint be only in an oral form. The circumstances in which an investigating body may act on an oral complaint can be expressed more narrowly. For example, section 7 of the Ombudsman Act 1989 provides “[w]here a complaint is made orally to the ombudsman, the ombudsman may put the complaint in writing or at any time require the complainant to put the complaint in writing...”. Another model is found in section 44 of the Human Rights Commission Act 2005. Subsection 44(1) requires that a complaint be in writing. Subsection 44 (2) requires that “a person is entitled to reasonable assistance from the commission to put the complaint into writing”. Subsection 44 (3) provides that” a complaint may be made orally if the commission is satisfied on reasonable grounds that exceptional circumstances justify action without a written complaint”.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Clause 56 requires that certain information about a complaint be given to the relevant veterinary surgeon. Paragraph 56(2)(c) provides that this includes “what the complaint is about in general terms”. This is a vague standard, and its application could mean that the veterinary surgeon is unable to address the merits of the complaint. The question is why, if the complaint is in written form, the surgeon cannot be given its full terms.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

emergency orders

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Subclauses 63(1) and 63(2) provide that the ACAT may, if satisfied that it is necessary to make the order to protect the public or the wellbeing of the veterinary surgeon, make an occupational discipline order of a kind stated in subclause 62(2) in relation to a veterinary surgeon as an emergency order.

Questions arise as to (1) how and by whom an application for an emergency order may be made? (2) whether the veterinary surgeon concerned will be advised of the application and have an opportunity to appear before the ACAT? and (3) if the application and order are made ex parte, whether the veterinary surgeon will have an opportunity to make submissions after the event that the order should be revoked? There is case to argue that such critical issues should be dealt with in clause 63.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

the scheme for the making of complaints and the right to a fair trial

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
HRA subsection 21(1) provides:

Everyone has the right to have criminal charges, and rights and obligations recognised by law, decided by a competent, independent and impartial court or tribunal after a fair and public hearing.

A critical element of this right is the ability of a party to a matter to adduce before the relevant court or tribunal any evidence relevant to supporting that party’s case, or weakening the case of an opponent. Where a party is prohibited by law from adducing such evidence, the right to a fair trial is engaged. There are provisions in part 12 of the Bill that to some uncertain extent have such an effect.

Subclause 133(5) defines “protected information” to mean “information about a person that is disclosed to, or obtained by, an information holder because of the exercise of a function under this Act by the information holder or someone else”, and “information holder” to mean “(a) a person who is or has been a member of the board; or (b) anyone else who exercises or has exercised a function under this Act”. Subclauses 133(1) and (2) penalise the use or disclosure by an information holder of protected information. Subclause 133(3) then provides that these provisions do not apply 

if the information holder uses or discloses protected information about someone else (the protected person)—

( a)
under this Act or another territory law; or

...

(c)
in a court proceeding; ... .

These exclusions may amount to saying the same thing. Subsection 56(1) of the Evidence Act 2011 provides that “[e]xcept as otherwise provided by this Act, evidence that is relevant in a proceeding is admissible in the proceeding”. This means that if a party seeks to adduce evidence that is relevant, the court must admit the evidence unless some exception stated in the Act applies. The Evidence Act falls within the category of “another territory law”, so that if required to do so by a court, an information holder must disclose the protected communication to the court. This is what paragraph 133(3)(c) says. Having two provisions of a law saying the same thing has the potential to create confusion. This potential is enhanced by subclause 133(4), which provides:

(4)
An information holder need not disclose protected information to a court, or produce a document containing protected information to a court, unless it is necessary to do so for this Act or another territory law.

This appears to be saying the same thing as subclauses 133(1), (2) and (3)(a) when they are read together. So far then as concerns evidence sought to be adduced in a court ,the Evidence Act, which only applies to a court proceeding, appears to be unqualified by anything in clause 133.

The Committee recommends that the Minister indicate whether this view of the matter is accepted.

In clause 133, a “court” is defined to include “a tribunal, authority or person having power to require the production of documents or the answering of questions”. In these bodies, the penalty provisions in subclauses 133(1) and (2), and the rule in subclause 133(4), would apply, and to this extent the right to a fair trial in these bodies is limited.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

There remains however an issue arising out of subclause 131(2), which provides:

(2)
An informed person is, in any legal proceeding, competent but not compellable to give evidence or produce documents in relation to any matter in which the person was involved in the course of exercising the person’s functions.

An “informed person” is defined in clause 129, and appears to be a class of persons who would fall within the concept of “information holder”. The rule in subclause 131(2) is not qualified by reference to giving evidence etc under “another territory law”, so in this case there appears to be a contradiction of the rule in subsection 56(1) of the Evidence Act. In this way, the rule engages the right to a fair trial and should be justified under HRA section 28.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

Subordinate Legislation

Disallowable Instruments—No comment

The Committee has examined the following disallowable instruments and offers no comment on them:
Disallowable Instrument DI2015-51 being the Public Place Names (Moncrieff) Determination 2015 (No. 3) made under section 3 of the Public Place Names Act 1989 determines the names of three roads in the Division of Moncrieff. 

Disallowable Instrument DI2015-54 being the Health (Local Hospital Network Council-Chair) Appointment 2015 (No. 1) made under section 18 of the Health Act 1993 appoints a specified person as chair of the ACT Local Hospital Network Council. 

Disallowable Instrument DI2015-55 being the Health (Local Hospital Network Council-Member) Appointment 2015 (No. 1) made under section 16 of the Health Act 1993 re-appoints a specified person as a member of the ACT Local Hospital Network Council, with expertise in clinical matters. 

Disallowable Instrument DI2015-56 being the Road Transport (Public Passenger Services) (Defined Rights Conditions) Determination 2015 (No. 1) made under section 84M of the Road Transport (Public Passenger Services) Regulation 2002 revokes DI2012-42 and determines the conditions for defined rights to be allocated in a ballot of defined rights for restricted taxi licences for wheelchair accessible taxis. 

Disallowable Instrument DI2015-57 being the Race and Sports Bookmaking (Sports Bookmaking Venues) Determination 2015 (No. 2) made under subsection 21(1) of the Race and Sports Bookmaking Act 2001 revokes DI2014-264 and approves specific areas as identified in the Schedule as approved sports bookmaking venues. 

Disallowable Instrument DI2015-58 being the Domestic Animals (Cat Containment) Declaration 2015 (No. 2) made under section 81 of the Domestic Animals Act 2000 revokes DI2015-11 and declares specified areas of land as cat containment areas.  

Disallowable Instrument DI2015-59 being the Pest Plants and Animals (Pest Plants) Declaration 2015 (No. 1) made under section 7 of the Pest Plants and Animals Act 2005 revokes DI2014-226 and determines specified plants to be pest plants. 

Disallowable Instrument DI2015-60 being the Public Place Names (Denman Prospect) Determination 2015 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the names of twenty three roads in the Division of Denman Prospect. 

Disallowable Instrument DI2015-61 being the Health Professionals (Veterinary Surgeons Fees) Determination 2015 (No. 1) made under section 132 of the Health Professionals Act 2004 revokes DI2014-325 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2015-62 being the Planning and Development (Protected Matters) Declaration 2015 (No. 1) made under section 111A of the Planning and Development Act 2007 declares certain matters to be "protected matters" for the purposes of offsets and offsets policy in Chapter 6A. 

Disallowable Instrument DI2015-64 being the Health Professionals (Veterinary Surgeons Board) Appointment 2015 (No. 1) made under section 5 of the Health Professionals Regulation 2004 appoints a specified person as president of the ACT Veterinary Surgeons Board. 

Disallowable Instrument DI2015-65 being the Health Professionals (Veterinary Surgeons Board) Appointment 2015 (No. 2) made under section 10 of the Health Professionals Regulation 2004 appoints specified persons as members of the ACT Veterinary Surgeons Board. 

Disallowable Instrument DI2015-71 being the Legislative Assembly (Members' Staff) Variable Terms of Employment of Members' Staff Determination 2015 (No. 1) made under subsection 11(2) of the Legislative Assembly (Members' Staff) Act 1989 determines the long service leave entitlements of part 3 employees under the Act. 

Disallowable Instrument DI2015-72 being the Legislative Assembly (Members' Staff) Variable Terms of Employment of Office-holders' Staff Determination 2015 (No. 1) made under subsection 6(2) of the Legislative Assembly (Members' Staff) Act 1989 determines the long service leave entitlements of part 2 employees under the Act. 

Disallowable Instrument DI2015-73 being the Legislative Assembly (Members' Staff) Members' Hiring Arrangements Approval 2015 (No. 1) made under subsections 10(3) and 20(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2008-101 and determines the arrangements under which Members may agree to employ staff or engage consultants and contractors. 

Disallowable Instrument DI2015-75 being the Legislative Assembly (Members' Staff) Office-holders' Hiring Arrangements Approval 2015 (No. 1) made under subsections 5(3) and 17(4) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2008-102 and determines the arrangements under which office-holders may agree to employ staff or engage consultants and contractors. 

Disallowable Instrument DI2015-76 being the Legislative Assembly (Members' Staff) Deemed Date of Termination of Employment of Members' Staff 2015 made under subsection 13(5) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2009-48 and provides the period of deemed continued employment of a specific class of employees after polling day. 

Disallowable Instrument DI2015-77 being the Legislative Assembly (Members' Staff) Deemed Date of Termination of Employment of Office-holders' Staff Direction 2015 made under subsection 8(6) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2005-292 and provides the period of deemed continued employment of a specific class of employees after polling day. 

Disallowable Instruments—Comment

The Committee has examined the following disallowable instruments and offers these comments on them:

Are these appointments validly made?

Disallowable Instrument DI2015-52 being the Work Health and Safety (Work Safety Council Employee Representative) Appointment 2015 (No. 1) made under Schedule 2, section 2.3 of the Work Health and Safety Act 2011 revokes DI2013-249 and appoints a specified person as a member of the Work Safety Council, representing the interests of employees. 

Disallowable Instrument DI2015-53 being the Work Health and Safety (Work Safety Council Employer Representative) Appointment 2015 (No. 1) made under Schedule 2, section 2.3 of the Work Health and Safety Act 2011 revokes DI2013-253 and appoints a specified person as a member of the Work Safety Council, representing the interests of employers. 

Each of the instruments mentioned above appoints a specified person to the Work Safety Council.  The appointments are made under section 2.3 of Schedule 2 to the Work Health Safety Act 2011, which provides:

2.3 Membership

The council consists of—


(a)
4 members appointed by the Minister after consultation with the people or bodies that the Minister considers represent the interests of employees; and


(b)
4 members appointed by the Minister after consultation with the people or bodies that the Minister considers represent the interests of employers; and


(c)
4 other members appointed by the Minister; and


(d)
the commissioner.

Note 1 For the making of appointments (including acting appointments), see the Legislation Act, pt 19.3.

Note 2 In particular, a person may be appointed for a particular provision of a law (see Legislation Act, s 7 (3)) and an appointment may be made by naming a person or nominating the occupant of a position (see Legislation Act, s 207).

Note 3 Certain Ministerial appointments require consultation with an Assembly committee and are disallowable (see Legislation Act, div 19.3.3).
The first instrument mentioned above indicates that the specified person is appointed to represent the interests of employees.  The Explanatory Statement for the instrument indicates that it is made under paragraph 2.3(a).  The second instrument mentioned above indicates that the specified person is appointed to represent the interests of employers.  The Explanatory Statement for the instrument indicates that it is made under paragraph 2.3(b).  However, the Explanatory Statement for neither instrument gives any indication that the relevant consultation has taken place.

As the Committee has consistently stated, it does not consider it to be an onerous requirement for instruments of appointment, either on their face or in the Explanatory Statement, to demonstrate that any formal requirements in relation to the appointment have been met.  As the Committee noted in its Scrutiny Report 47 of the 7th  Assembly (at pages 29-30), in relation to the Racing Appeals Tribunal Appointment 2011 (No. 5) (DI2011-303), in making this comment, the Committee suggests that it is not merely being pedantic in relation to trying to ensure that any pre-requisites for a particular appointment have been met.

As the Committee has previously noted, in 2011, in the case of Kutlu v Director of Professional Services Review ([2011] FCAFC 94 (28 July 2011), see http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/94.html), the Full Federal Court found to be invalid a series of appointments to the Professional Services Review Panel (PSR Panel), a body provided for by the Commonwealth Health Insurance Act 1973, charged with investigating alleged inappropriate practice by medical practitioners.  Section 84(3) of the Health Insurance Act required the Minister for Health and Ageing to consult with the Australian Medical Association (AMA) before making appointments to the PSR Panel.  

In Kutlu, a medical practitioner challenged action taken against him on the basis that members of various committees appointed from the PSR Panel that were involved in the action against him were not properly appointed, because the AMA had not been consulted in relation to various appointments. The Full Federal Court considered whether the statutory requirement to consult was a mandatory requirement, or merely direction that would not result in invalidity if not followed.  The Court found that it was a mandatory requirement and that the requirements to consult were “essential preliminaries to the Minister's exercise of the power of appointment”.  The Full Court found that, as a result, various things done in relation to Dr Kutlu, by various committees, were invalid. The Court stated (at para 32): 

[T]he scale of both Ministers’ failures to obey simple legislative commands to consult the AMA before making the appointments is not likely to have been a matter that the Parliament anticipated.  If the appointments were treated as valid, the unlawfulness of the Ministers’ conduct in making them would attract no remedy.  And, if that were so, the appointees would hold the offices to which the Minister had unlawfully appointed them and they could not be prevented by injunction or other orders of a court from exercising the powers of those offices … 

The wider effect of the decision in Kutlu was to invalidate scores of other investigations of other medical practitioners.  Its effect was extremely damaging—including in a financial sense—to the Commonwealth. 

The decision in Kutlu (and its consequences) underlines the Committee’s reasons for maintaining its diligence in relation to attempting to ensure that any pre-requisites for appointments that come before the Committee have been met.  As the Committee has consistently stated, the Committee does not consider that what it seeks imposes an onerous requirement on those who make appointments.

The Committee draws the Legislative Assembly’s attention to the instruments mentioned above under principle (2) of the Committee’s terms of reference, on the basis that the Explanatory Statements for the instruments do not meet the technical or stylistic standards expected by the Committee.

Further, the Committee would be grateful if the Minister could confirm that the requirements of section 2.3 of Schedule 2 to the Work Health and Safety Act 2011 have been met in relation to the appointments made by the instruments mentioned above.

Are these public servant appointments?

Disallowable Instrument DI2015-63 being the Racing Appeals Tribunal Appointment 2015 (No. 1) made under section 40 and Schedule 1, section 1.1 of the Racing Act 1999 revokes DI2012-59 and DI2012-60 and appoints specified persons as members of the Racing Appeals Tribunal. 

This instrument appoints 2 specified persons as members of the Racing Appeals Tribunal.  The appointments are made under section 40 and also section 1.1 of Schedule 1 to the Racing Act 1999.  The latter provision sets out certain ineligibility requirements for members.  The Explanatory Statement for the instrument addresses those requirements.  However, there is no indication as to whether or not the persons appointed are (not) public servants.

The Explanatory Statement also states that the instrument is a disallowable instrument.  However, the Committee notes that there is no indication as to whether or not, in fact, the appointment should be made by disallowable instrument.  While the explanatory statement states that this is a disallowable instrument, under section 229 of the Legislation Act 2001, the Committee notes that, as a result of section 227 of the Legislation Act, section 229 only applies to appointments of persons other than public servants. It is for this reason that the Committee has consistently maintained that instruments of appointment should clearly state that the appointee is not a public servant, in order to make clear that, in fact, the appointment should be made by way of disallowable instrument. In its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available at http://www.parliament.act.gov.au/in-committees/standing_committees/justice_and_community_safety_legislative_scrutiny_role), the Committee stated:

Under paragraph 227(2)(a) of the Legislation Act 2001, an instrument of appointment is not disallowable if it appoints a public servant. As a result, it assists the Committee (and the Legislative Assembly), if the Explanatory Statement for an instrument of appointment contains a statement to the effect that “the person appointed is not a public servant”.

There is no such statement here.  As the Committee has consistently pointed out, this is not an onerous requirement.

The Committee draws the Legislative Assembly’s attention to this instrument under principle (2) of the Committee’s terms of reference, on the basis that the explanatory statement for the instrument does not meet the technical or stylistic standards expected by the Committee.
Further, the Committee would be grateful if the Minister could confirm that the persons appointed by this instrument is not public servants.

Minor drafting issue

Disallowable Instrument DI2015-78 being the Legislative Assembly (Members' Staff) Variable Terms of Employment of Office-holders' Staff Determination 2015 (No. 2) made under subsection 6(2) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2014-309 and amends the remuneration of the Executive Chief of Staff in line with ACT Remuneration Tribunal determinations applying to executives in the ACTPS. 

The Committee notes that section 4 of this instrument provides (in part):

 4 Definition

In this instrument:

act means the Legislative Assembly (Members’ Staff) Act 1989.

…….
The Committee notes that the reference to “act” should (in accordance with common drafting practice) be capitalised (ie Act).  In making this comment, the Committee notes that the subsequent mentions of “Act” that rely on the definition are capitalised.

This comment does not require a response from the Minister.

Subordinate Laws—No comment

The Committee has examined the following subordinate laws and offers no comment on them:

Subordinate Law SL2015-11 being the Road Transport (Public Passenger Services) Amendment Regulation 2015 (No. 1) made under the Road Transport (Public Passenger Services) Act 2001 amends the Road Transport (Public Passenger Services) Regulation 2002. 

Subordinate Law SL2015-12 being the Court Procedures Amendment Rules 2015 (No. 1) made under section 7 of the Court Procedures Act 2004 amends the Court Procedures Rules. 

Subordinate Law SL2015-14 being the Building (General) Legislation Amendment Regulation 2015 (No. 1) made under the Building Act 2004 and the Construction Occupations (Licensing) Act 2004 makes exemptions to facilitate better regulation of asbestos work on buildings that contain loose-fill asbestos insulation. 

Subordinate Law SL2015-15 being the Lifetime Care and Support (Catastrophic Injuries) Regulation 2015 made under the Lifetime Care and Support (Catastrophic Injuries) Act 2014 prescribes the NSW Lifetime Care and Support Authority, and other persons authorised by the Authority under the Motor Accidents (Lifetime Care and Support) Act 2006(NSW), to perform services under the Act on behalf of the ACT Lifetime Care and Support Commissioner. 

Subordinate Laws—Comment

The Committee has examined the following subordinate law and offers these comments on it:

Interaction with existing law / Human rights issues

Subordinate Law SL2015-13 being the Dangerous Substances (General) Amendment Regulation 2015 (No. 2), including a regulatory impact statement made under the Dangerous Substances Act 2004 requires owners of residential properties affected by loose-fill asbestos insulation not participating in the buyback program or who have agreed to an extended settlement beyond 1 year, to have an inspection, by a licensed asbestos assessor, to prepare an asbestos contamination report for the property. 

The Committee notes that (among other things) this subordinate law replaces amendments made by the Dangerous Substances (General) Amendment Regulation 2015 (No. 1) (Subordinate Law SL2015-10), which the Committee commented on in Scrutiny Report 32 of the Eighth Assembly.  Those comments related to the date of effect of the relevant amendments. 

The Committee notes that, while the Explanatory Statement for this subordinate law refers to the Dangerous Substances (General) Amendment Regulation 2015 (No. 1) – and, indeed, indicates that the amendments made by this subordinate law are “more limited” than the amendments made by that subordinate law – there is no indication as to how these latest amendments interact with the earlier amendments.  In particular, the Committee notes that the earlier amendments are stated (in the Explanatory Statement for the earlier subordinate law) to impose certain requirements as of 15 May 2015, while this subordinate law – which replaces those requirements – does not commence until 1 February 2016.  That being so, the Committee’s comments about the earlier subordinate law still apply, in relation to the intervening period.

The Committee seeks the Minister’s advice about the interaction between this subordinate law and the Dangerous Substances (General) Amendment Regulation 2015 (No. 1).

The Committee also notes that the Explanatory Statement for this subordinate law contains the following statement, in relation to human rights issues raised by the subordinate law:

Human Rights Implications

The Amendment Regulation may engage section 12(a) of the Human Rights Act 2004. That section requires that everyone has the right not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily. The Amendment Regulation is not an arbitrary or unlawful interference with the right. In any case, the limitation on the right is reasonable and may be justified on the basis of a valid public purpose in managing the health risks associated with a dangerous substance. The Amendment Regulation’s potential interference with the human right is minimal and the importance of its purpose is such that the limitation is reasonable.

The Committee draws the attention of the Legislative Assembly to this explanation.

This comment does not require a response from the Minister.
Regulatory Impact Statement—Comment
The Committee has examined the Regulatory Impact Statement for the following subordinate law and offers the following comments on it:

Subordinate Law SL2015-13 being the Dangerous Substances (General) Amendment Regulation 2015 (No. 2), including a regulatory impact statement made under the Dangerous Substances Act 2004 requires owners of residential properties affected by loose-fill asbestos insulation not participating in the buyback program or who have agreed to an extended settlement beyond 1 year, to have an inspection, by a licensed asbestos assessor, to prepare an asbestos contamination report for the property. 

Chapter 5 of the Legislation Act 2001 provides for Regulatory Impact Statements (RISs) for subordinate laws and disallowable instruments. The basic requirement is set out in section 34 of the Legislation Act, which provides (in part):

34
Preparation of regulatory impact statements

(1)
If a proposed subordinate law or disallowable instrument (the proposed law) is likely to impose appreciable costs on the community, or a part of the community, then, before the proposed law is made, the Minister administering the authorising law (the administering Minister) must arrange for a regulatory impact statement to be prepared for the proposed law.

Section 34 goes on to provide for exemptions to the RIS requirements.

Section 35 provides for the content of RISs:

35
Content of regulatory impact statements

A regulatory impact statement for a proposed subordinate law or disallowable instrument (the proposed law) must include the following information about the proposed law in clear and precise language:

(a)
the authorising law;

(b)
a brief statement of the policy objectives of the proposed law and the reasons for them;

(c)
a brief statement of the way the policy objectives will be achieved by the proposed law and why this way of achieving them is reasonable and appropriate;

(d)
a brief explanation of how the proposed law is consistent with the policy objectives of the authorising law;

(e)
if the proposed law is inconsistent with the policy objectives of another territory law—

(i)
a brief explanation of the relationship with the other law; and

(ii)
a brief explanation for the inconsistency;

(f)
if appropriate, a brief statement of any reasonable alternative way of achieving the policy objectives (including the option of not making a subordinate law or disallowable instrument) and why the alternative was rejected;

(g)
a brief assessment of the benefits and costs of implementing the proposed law that—

(i)
if practicable and appropriate, quantifies the benefits and costs; and

(ii)
includes a comparison of the benefits and costs with the benefits and costs of any reasonable alternative way of achieving the policy objectives stated under paragraph (f);

(h)
a brief assessment of the consistency of the proposed law with the scrutiny committee principles and, if it is inconsistent with the principles, the reasons for the inconsistency.  [emphasis added]

Principle (2) of the Committee’s terms of reference dove-tails with paragraph 35(h) of the Legislation Act, in that it requires the Committee to consider whether any RIS associated with a subordinate law meets the technical or stylistic standards expected by the Committee.

The Committee notes that the RIS for this subordinate law does not address the requirements of paragraph 35(h) of the Legislation Act.

The Committee draws the Legislative Assembly’s attention to the Regulatory Impact Statement for this instrument under principle (2) of the Committee’s terms of reference, on the basis that the Regulatory Impact Statement for the instrument does not meet the technical or stylistic standards expected by the Committee.

Government Responses
The Committee has received responses from:

· The Attorney-General, dated 2 March 2015, in relation to comments made in Scrutiny Report 27 concerning the Disallowable Instrument DI2014-284—Gene Technology (GM Crop Moratorium) Advisory Council Member Appointment 2014 (No. 1) (attached).

· The Attorney-General, dated 25 May 2015, in relation to comments made in Scrutiny Report 31 concerning the Disallowable Instrument DI2015-41—Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2015 (No. 1) (attached).

The Committee wishes to thank the Attorney-General for his helpful responses.

Steve Doszpot MLA
Chair

26 May 2015
Outstanding Responses


Mr Steve Doszpot MLA

Chair, Standing Committee on Justice and

Community Safety (Legislative Scrutiny Role)

ACT Legislative Assembly

London Circuit

CANBERRA ACT 2601

Dear Mr Doszpot

Thank you for providing Scrutiny Report No. 27 and the Standing Committee on Justice and Community Safety’s (the Committee) comments in relation to Disallowable Instrument 

DI2014-284 being the Gene Technology (GM Crop Moratorium) Advisory Council Member Appointment 2014 (No. 1).

I thank the Committee for its consideration of the instrument that appoints members to the 

ACT Gene Technology Advisory Council under Gene Technology (GM Crop Moratorium) Act 2004 (the Act).  The Committee has sought confirmation that the appointed persons are not public servants.

I can confirm that the persons appointed by DI2014-284 are not public servants, and are representatives of the prescribed organisations listed in subsection 11(3) of the Act.

Once again, I thank the Committee for its comments.

Yours sincerely

Simon Corbell MLA

Minister for Health

Mr Steve Doszpot

Chair

Standing Committee on Justice and Community Safety 

GPO Box 1020

CANBERRA  ACT 2601

Dear Mr Doszpot 

I refer to the recent publication of the Standing Committee on Justice and Community Safety’s Scrutiny Report, and that the Committee seeks a response to its comments regarding subordinate legislation of the Crimes (Sentence Administration) Act 2005 (the Act). 

Specifically, the Committee has made comments towards the technical aspects of disallowable instrument DI2015-41, being the Crimes (Sentence Administration)(Sentence Administration Board) Appointment 2015 (No.1). I note the Committee’s comments with regard to the formal part of the Explanatory Statement for the instrument, which incorrectly states that the instrument is made under paragraph 174(1)(b) of the Act (as this paragraph only applies to the appointment of the chair and deputy chairs of the Board). 

It is correct that reference to section 174(1)(b) of the Act is an error; the paragraph of the Act that ought to have been referred is 174(1)(c), as is referred to in the Instrument as opposed to the Explanatory Statement. I regret that this error has occurred due to an administrative oversight.  I have requested that the Justice and Community Safety Directorate rectify this error.

I note the Committee’s comments regarding the appointment of public servants in the context of disallowable instruments. I can confirm that the member appointed by this instrument is not a public servant. I have asked the Justice and Community Safety Directorate to ensure that in future when drafting disallowable instruments this information is included.    

Yours sincerely

Simon Corbell MLA

Attorney-General

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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BILLS/SUBORDINATE LEGISLATION


Report 3, dated 25 February 2013


Disallowable Instrument DI2013-5—Road Transport (Third-Party Insurance) Early Payment Guidelines 2013 (No. 1)


Report 20, dated 31 July 2014


Red Tape Reduction Legislation Amendment Bill 2014


Report 27, dated 3 February 2015


Public Sector Bill 2014


Report 32, dated 11 May 2015


Subordinate Law SL2015-10 – Dangerous Substances (General) Amendment Regulation 2015 (No. 1)



































� This suggestion is based in clause 28 of the Road Transport Legislation Amendment Bill 2015.


� [2010] HCA 44.


� [2008] HCA 14 at [179].


� There is an odd reference to article 14(2) of the ICCPR. This is not necessary given that subsection 22(1) states the same right. In any event, the ICCPR has no application to Territory laws.


� See Traditional Rights and Freedoms— Encroachments by Commonwealth Laws (2014), at 53 � HYPERLINK "https://www.alrc.gov.au/sites/default/files/pdfs/publications/ip46_wholedoc_2.pdf" �https://www.alrc.gov.au/sites/default/files/pdfs/publications/ip46_wholedoc_2.pdf� This principle does not mean that where there is a taking away of property the owner is entitled to sue for compensation. See R & R Fazzolari Pty Limited v Parramatta City Council; Mac's Pty Limited v Parramatta City Council [2009] HCA 12 at [41]. By section 23(1)(a) of the Australian Capital Territory (Self-Government) Act 1988, the Legislative Assembly “ has no power to make laws with respect to ... the acquisition of property otherwise than on just terms”. This limitation on the power of the Assembly is probably not relevant here, in that the notion of an “acquisition” involves not only a taking away of property, but also an acquisition of that right by someone else (which person may be only the government). This does not appear to be the case here.


� By subclause 50(1), “Anyone who believes on reasonable grounds that a registered veterinary surgeon has contravened, or is contravening, the required standard of practice, or does not satisfy the suitability to practise requirements, may make a complaint about the veterinary surgeon”.


� It is possible that in some cases, there applies to these bodies “another territory law” similar to subsection 56(1) of the Evidence Act.
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