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Resolution of appointment

The Legislative Assembly for the ACT appointed the Standing Committee on Public Accounts on 27 November 2012.

Specifically the resolution of 27 November 2012 establishing the Standing Committees of the 8th Assembly, as it relates to the Public Accounts Committee states:

(1) The following general purpose standing committees be established and each committee inquire into and report on matters referred to it by the Assembly or matters that are considered by the committee to be of concern to the community:

(a) a Standing Committee on Public Accounts to:

(i) examine:

(A) the accounts of the receipts and expenditure of the Australian Capital Territory and its authorities; and

(B) all reports of the Auditor-General which have been presented to the Assembly;

(ii) report to the Assembly any items or matters in those accounts, statements and reports, or any circumstances connected with them, to which the Committee is of the opinion that the attention of the Assembly should be directed;

(iii) inquire into any question in connection with the public accounts which is referred to it by the Assembly and to report to the Assembly on that question; and 

(iv) examine matters relating to economic and business development, small business, tourism, market and regulatory reform, public sector management, taxation and revenue;

Terms of reference

The Committee’s terms of reference were to examine the Audit report and report to the Legislative Assembly.
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Recommendations

Recommendation 1
3.9
The Committee recommends that the ACT Government report to the ACT Legislative Assembly, by the last sitting day in October 2015, on the progress and effectiveness of the Government’s implementation of the recommendations, made in Auditor-General’s Report No. 3 of 2014: Single Dwelling Development Assessments, that have been accepted either in-whole or in-part.


1 Introduction and conduct of inquiry

1.1 Auditor-General’s Report No. 3 of 2014: Single Dwelling Development Assessments (the Audit report) was presented to the Legislative Assembly on 26 May 2014.

1.2 In accordance with the resolution of appointment of the Standing Committee on Public Accounts (the Committee), the Audit report was referred to the Committee for examination.

1.3 The Audit report presented:

...the results of a performance audit that examined single dwelling developments which were subjected to Development Application exemption and/or Development Application assessment processes in the ACT.

Terms of reference

1.4 The Committee’s terms of reference were to examine the Audit report and report to the Legislative Assembly.

Conduct of inquiry

1.5 On 2 September 2014 the Committee received a briefing from the Auditor-General on the Audit report.

1.6 As noted earlier, under its resolution of appointment, the Committee examines all reports of the Auditor-General which have been presented to the Legislative Assembly.  Specifically, its resolution of appointment requires the Committee to ‘inquire into and report’ on all reports of the Auditor-General which have been presented to the Assembly. The Committee has established procedures for its examination of these reports pursuant to the Assembly resolution.
 

1.7 In accordance with these procedures, the Committee resolved on 15 December 2014 to conclude its consideration of the Audit report with a summary report.

1.8 The Committee met on 10 March 2015 to discuss the Chair’s draft report which was adopted on 10 March 2015.

Structure of the report

1.9 The Committee’s report is divided into three sections:

· Chapter 1 – Introduction and conduct of inquiry

· Chapter 2 – Audit background and findings

· Chapter 3 – Committee comment

Acknowledgements

1.10 The Committee thanks those who contributed to its inquiry, including the Auditor-General.
2 Audit background and findings

2.11 This chapter presents an overview of the background to, and key findings of, the Audit.
Audit background and objectives

2.12 The objective of the Audit was to provide:

...an independent opinion to the Legislative Assembly on whether the Development Application exemption and Development Application approval processes for single dwelling developments are open to improper influence.

2.13 The Audit:

...focused on single dwelling developments, duplexes and high density residential developments were not considered.

Audit conclusions

2.14 The main conclusions of the Audit report are outlined below.
2.15 The Audit concluded:

There was no evidence of improper influence being exerted on, or by, the Environment and Sustainable Development Directorate’s assessing officers, for the seven case studies examined as part of this audit. Nevertheless, the safeguards for mitigating improper influence in the Development Application exemption and Development Application Merit Track assessment processes for single dwellings need to be strengthened in accordance with the recommendations made. An important safeguard missing is the Directorate’s auditing of the fundamental decision made by a certifier on whether or not to exempt a development. Safeguards are important as the ACT’s complex planning framework and discretionary decision-making powers provide the opportunity for improper influence to occur.

2.16 In relation to the seven case studies that were audited, the Audit concluded that two developments, which attracted media attention, were approved by the Directorate and this decision was confirmed by an expert. However, the Audit concluded that ‘transparency ... was lacking in most case studies due to insufficient assessment documentation’.  Nonetheless, statements were signed by assessment officers that ‘they had not been the subject of improper influence, and did not know of any improper influence occurring in any of the seven case studies’.

2.17 The Audit concluded that two developments were approved by the Directorate but would have been refused by the audit planning expert. These were not peer reviewed. In four case studies, issues arose about certifiers. The certifier in three of these cases was subject to investigation.

2.18 Inadequacies relating to certification were identified. The Audit concluded that there was no auditing undertaken of decisions by a certifier on whether or not to exempt a development rather than subject a development to the Directorate’s Development Application process. Other inadequacies identified concerned:

...certifiers’ training, Directorate communication with certifiers, insufficient public material explicitly on exemption and certification, and the need to undertake targeted audits on a range of certifier compliance issues.

2.19 The Audit concluded that:

...penalties for certifiers...need to be reviewed to encourage compliance with relevant legislation and provide a disincentive to improper influence.

2.20 Regarding development applications, the Audit concluded that there was inadequate documentation of assessments and that peer reviews were not always undertaken.

Audit findings

2.21 The Audit provided key findings to support its conclusions. The main elements of these findings—across three audit themes—are outlined below.

Case studies
2.22 Development approval was granted for all seven case studies and the assessment decisions made for these were in accord with relevant delegations. While development applications for the seven case studies were approved by the Directorate, expert assessment was that two of these should have been refused.

2.23 The Directorate considered or was considering whether or not disciplinary action should be undertaken against the certifier in three case studies.

2.24 Relevant assessing officers ‘signed statements that they had not been the subject of improper influence’ and were not aware of improper influence in any other cases.

Certification

2.25 Some relationships between builders and certifiers are considered to be potentially improper.

2.26 The Directorate has identified four certifiers that are being monitored because of their number of demerit points or non-compliance issues.

2.27 The Directorate may reduce the potential for improper influence or certification errors through training of certifiers; communicating better with certifiers; raising community awareness of the role of certifiers; and improving the auditing, complaints management, investigations and monitoring of investigations.

2.28 Whilst 10 per cent of development applications are:

...audited, the audits do not examine the fundamentally important question of whether or not the development should have been certified as exempt in the first place.

2.29 The Audit found that compared with other jurisdictions, penalties for improperly influencing the planning system in the ACT are low and information about certifiers who have received fines or demerit points is not made publicly available.

Development Applications

2.30 The Audit found:

...no evidence that there was any peer review undertaken of the Development Application assessments for over half of the seven case studies.

2.31 There were deficiencies in documentation. The Audit found a lack of documentation for the basis of assessment decisions and that insufficient information was included on the case study files to demonstrate ‘why certain elements of a development complied with a rule’.

2.32 The risk of improper influence on Development Application assessment officers was not referred to in the Directorate’s Risk Management Plan.

Audit recommendations

2.33 The Audit report made 14 recommendations, of which two (i.e., recommendations 7 and 12) were considered to be of high priority. 
2.34 The Audit recommendations are reproduced in full at Appendix A.  Table 2.1—Summary of audit recommendations and broad coverage (on the following page) provides a summary of the recommendations across the main audit themes.

2.35 In 2013–14, the Government adopted a new approach for responding to performance audit reports. Changes under the new approach included: (i) confining management responses in audit reports to advising of factual errors only; and (ii) the discontinuation of the provision of a Government submission to the Committee in response to each audit report (three months after presentation).

2.36 The new approach for responding to performance audit reports is reflected in the Audit report.  The Audit report points out that ‘a final draft of this report was provided to the Director-General of the Environment and Sustainable Development Directorate (ESDD) for consideration and comment’
. In response, the Director-General advised that the ESDD had:

...reviewed the proposed report and has not identified any factual errors that require correction.

2.37 As a consequence table 2.1 does not detail any information regarding the Government position on recommendations—in particular, whether recommendations have been accepted, either in whole or in-part and any action to date, either completed or in progress. 

Table 2.1—Summary of Audit recommendations and broad coverage
	Audit theme
	Recommendation number and broad coverage

	1.Case studies
	R1— ESDD
 should modify its eDevelopment application form so that applicants indicate if their development has been assessed under the Development Application exemption process.

	
	R2 —ESDD should improve its ability to meet statutory timeframes by not accepting the lodgement of a Development Application whose material is unsuitable for conducting an assessment.

	
	R3— ESDD should implement a process for assessing officers to communicate breaches of legislation to the Investigations Team for investigation.

	2. Certification
	R4— ESDD should identify and promote ways to improve the training of certifiers, particularly when changes occur in planning legislation and building codes.

	
	R5— ESDD should require building surveyors and works assessors (certifiers) to submit a minimum level of documentation, such as a checklist, in relation to Development Application exemption assessments.

	
	R6— ESDD should improve its publicly available information on certifiers and the Development Application exemption assessment process

	
	R7— ESDD should improve its auditing of Development Application exemption assessments. [High Priority]

	
	R8— ESDD should assess the effectiveness of its new enforcement policy for managing complaints to determine if it has reduced the Directorate’s workload. The Minister should be consulted to determine whether complaints made to him should also be subject to the enforcement policy.

	
	R9 —ESDD should develop an investigations monitoring system, which is guided by policies and procedures, and includes a regular review of the progress and results of investigations and complaints.

	
	R10— ESDD should review and report to the Minister on the merits of (a) increasing penalties for a certifier’s non-compliance with relevant Acts and codes; and (b) publicly reporting the demerit points of certifiers.

	3. Development Applications
	R11—ESDD should develop and implement a peer review quality control process for Development Application Merit Track assessments to help achieve correct decisions.

	
	R12— ESDD should improve the transparency of its decision-making, by requiring that assessing officers document their considerations against mandatory rules that a single dwelling Development Application is assessed against. [High Priority]

	
	R13—ESDD should redesign their ‘Controlled Activity’ notification letter, which advises of a breach of the Planning and Development Act 2007, so that it is customer focused and acknowledges preceding events.

	
	R14—ESDD should include risks relating to improper influence as part of its current review of its Risk Management Plan, and develop a timetable to expedite implementation of this plan.


Compliance with 2013–14 Annual Report Directions

2.38 The Annual Report Directions for 2013–14 require Directorates to respond to the recommendations made in relevant Auditor-General’s reports using the template provided.
 Compliance in reporting on the Audit report was assessed by examining relevant Directorate’s annual reports for 2013–14.

2.39 In its 2013–14 annual report, the ESDD referred to the Audit report on single dwelling development assessments.  Specifically, it indicated that it agreed with all the Audit recommendations, that implementation of each recommendation was either complete or in progress, and (where applicable) detailed information regarding progress/action to date regarding implementation.
  Specifically, the ESDD annual report suggested that action was complete in full for eight of the 14 recommendations; while responses to five were ‘in progress’.  For recommendation 10, which has two parts, action was complete for part (a) and it was proposed that the issue identified—public notification of demerit points—in part (b) would be canvassed.

2.40 In the Committee’s view this approach is indicative of compliance with the requirements of the Directions.  
2.41 A summary of the Government position across the three audit themes—including status updates as reported in the ESDD 2013–14 Annual report is set out in Table 3.1. 

3 Committee comment
3.42 The Audit considered whether single dwelling
 developments (subject to DA exemption and/or DA assessment processes in the ACT) were open to improper influence.    
3.43 The Audit examined seven case studies
 to assess planning processes for single dwelling developments.  The Audit found: (i) that transparency issues around decision making—for example, peer reviews were not always undertaken for developments assessed under the DA merit track process and instances of insufficient documentation to support assessment decisions; (ii) inadequacies were found in the Directorate’s safeguards to monitor the decisions of certifiers and mitigate the risk of improper influence; and (iii) issues relating to certifiers were identified in four of the case studies.    
3.44 Importantly, the Audit found:
...no evidence of improper influence being exerted on, or by, the Environment and Sustainable Development Directorate’s assessing officers, for the seven case studies examined as part of this audit.
 
3.45 Notwithstanding the above, the Audit was of the view that the safeguards for mitigating improper influence in the DA exemption and DA Merit Track assessment processes for single dwellings needed to be strengthened in accordance with the recommendations of the Audit.  As noted by the Audit an important safeguard found to be absent was the auditing of the decisions made by certifiers as to whether a proposed development qualified as DA exempt.
 
3.46 The importance of such safeguards cannot be underestimated in terms of their overall contribution to confidence in the planning system.  Again, as noted by the Audit, such:

Safeguards are important as the ACT’s complex planning framework and discretionary decision-making powers provide the opportunity for improper influence to occur.
 

Status of implementation of audit recommendations
3.47 In the absence of a formal Government submission to the Committee in response to the Audit report
, the Committee wrote to the responsible Minister on 14 October 2014 to request a status update (including action to date and timeframe for full implementation) on the six recommendations reported as ‘in progress’ (as per ESD Directorate’s 2013–14 annual report).  A summary of this response is set out in Table 3.1. 

3.48 The Minister for Planning’s response indicates that almost all recommendations that were identified as ‘in progress’ at the time of the former ESD Directorate’s annual report have now been implemented. The Committee, however, notes the following matters with regard to reported status:

· recommendation 10(b) concerning the public notification of demerit points of certifiers—the Government has proposed that this suggestion be canvassed in a discussion paper for a review of the Building Act 2004 due for release in late 2014–15.
  In effect, this recommendation will not be complete until such time as the discussion paper has been released and its outcomes considered as part of the review of the Building Act 2004.
· whilst the 2013–14 annual report status update advised that action was complete for recommendation 4 which concerns training of certifiers—the response of November 2014 advised that implementation was underway—with regular training for certifiers being conducted and that the training requirements under this recommendation would be reviewed by June 2015.

· whilst the Environment and Planning Directorate (formerly ESDD) Management Action Plan indicates that recommendation 1 has been implemented, in effect, the updated field on the DA form will not be activated until the next release of eDevelopment in 2015.

3.49 The Committee has carefully considered the progress in relation to agreed recommendations post presentation of the Audit report.  While most of the 14 recommendations are complete, there are some inconsistencies (as noted above) with regard to status.

The Committee recommends that the ACT Government report to the ACT Legislative Assembly, by the last sitting day in October 2015, on the progress and effectiveness of the Government’s implementation of the recommendations, made in Auditor-General’s Report No. 3 of 2014: Single Dwelling Development Assessments, that have been accepted either in-whole or in-part. 
Table 3.1—Summary of Government position and implementation status on Audit report recommendations 

	Rec No. / Gov position
	Status reported in

ESDD 2013–14 Annual Report
	Advice from Minister for Planning—status as at 19 November 2014

	R1 – Agreed
	Action complete
	Implemented—A new question has been included on the DA form. These DAs will be entered onto a spreadsheet to monitor progress. The field in the DA form will be fully automated in the next release of eDevelopment in 2015.

	R2 – Agreed
	Action complete
	Implemented—This practice is currently in place through the completeness check process.

	R3 – Agreed
	In progress—preparing a standard operating procedure and formal communication process for assessing officers.
	Implemented—A Work Instruction for the communication process has been created for assessing officers to communicate potential breaches of legislation to the Investigations Team for their attention.

	R4 – Agreed
	Action complete
	Underway—Regular seminars for Certifiers are conducted, and the effectiveness of the training requirements under this recommendation will be reviewed by June 2015.

	R5 – Agreed
	In progress—legislative proposals have been developed.
	Implemented—The Planning, Building and Environment Legislation Amendment Bill 2014 (No 2) includes provisions to reinforce documentation and decision responsibility requirements for building certifiers, building surveyors and works assessors. The bill was passed by the Legislative Assembly on 21 October 2014. The Act will be notified and commence on 5 November 2014.

	R6 - Agreed
	In progress—an implementation plan is to be developed with a communication timetable.
	Implemented—A new publication entitled ‘Building in the ACT’ A consumer guide to the building process (October 2014) has been published on the Directorate’s website.

	R7 – Agreed
	Action complete
	Implemented—Commencing 1 July 2014, audits are now being undertaken of exempt development for class 1(a) and associated class 10 buildings that were determined to be exempt from requiring development approval. The number of audits to be undertaken in the 2014/15 program will be 75. The audit program for exempt development beyond this period will take into account the initial programmed audit findings.

	R8 – Agreed
	In progress—the effectiveness of the policy has been assessed. A brief to the Minister will canvass how complaints sent to him direct should be handled.
	Implemented—the enforcement policy is in place and will be monitored and reported on by December 2014. Ministerial complaints are also encapsulated by Environment and Planning Directorate’s complaints framework to ensure consistency of approach.

	R9 – Agreed
	Action complete
	Implemented—The COMTRAC system (investigation and complaints monitoring) is operational. The system has flags and reminders built into it to enable effective tracking of the progress of matters under investigation.

	R10 – Agreed
	(a) Action complete

(b) Issue to be canvassed in the discussion paper for the Building Act review.
	Implemented/underway—(a) Increased penalties were implemented as part of the recent interim legislative amendments to the Building Act 2004. This will also be included for assessment in the Building Act 2004 review changes proposed for 2015.

(b) Public notification of demerit points is a sensitive issue, but it will be canvassed in the discussion paper for the Building Act 2004 review due for release in late 2014/early 2015.

	R11 – Agreed
	Action complete
	Implemented—A peer review checklist has been created and is required by the Standard Operating Procedures to be implemented in circumstances where the decision maker is the same as the assessing officer.

	R12 – Agreed
	In progress—the ‘key’ mandatory rules will be identified and the single dwelling assessment report template will be finalised.
	Implemented—Key mandatory rules have been identified in a single dwelling assessment report template for assessing officers.

	R13 - Agreed
	Action complete
	Implemented—Current template letters have been reviewed and the letter that was the subject of the AG’s recommendation (directed to lessees) has been substantially redrafted. It is included on the Environment and Planning Directorate’s Intelledox template system for future use.

	R14 - Agreed
	Action complete
	Implemented—Risks relating to improper influence have been included in the Risk Management Plan along with a timetable for implementation.


Conclusion

3.50 Confidence in the planning system is a fundamental requisite in determining the extent to which the System contributes to economic vibrancy, environmental enhancement and well-being of present and future generations. 
3.51 The Committee notes that whilst the Audit found no evidence of improper influence for the seven case studies examined, it found weaknesses concerning safeguards for mitigating improper influence in the DA exemption and DA Merit Track assessment processes.  The Audit made 14 recommendations to address these findings. 
3.52 The Committee emphasises that the importance of robust safeguards to mitigate risk of improper influence cannot be underestimated in terms of their overall contribution to confidence in the planning system.   Accordingly, the Committee is of the view that the Audit has been important in assessing whether planning processes for single dwelling developments may be at risk to improper influence. 
3.53 The Committee would like to thank the Auditor-General, the Minister for Planning and directorate and agency officials, for their time, expertise and cooperation during the course of this inquiry.

3.54 The Committee has made one recommendation in relation to its inquiry into Auditor-General’s report No. 3 of 2014: Single Dwelling Development Assessments.   
Brendan Smyth MLA

Chair

10 March 2015
Appendix A Summary of Audit report recommendations
The Audit report recommendations are reproduced in full following.

Recommendation 1

The Environment and Sustainable Development Directorate should modify its eDevelopment application form so that applicants indicate if their development has been assessed under the Development Application exemption process. 

Recommendation 2

The Environment and Sustainable Development Directorate should improve its ability to meet statutory timeframes by not accepting the lodgement of a Development Application whose material is unsuitable for conducting an assessment. 

Recommendation 3

The Environment and Sustainable Development Directorate should implement a process for assessing officers to communicate breaches of legislation to the Investigations Team for investigation. 

Recommendation 4

The Environment and Sustainable Development Directorate should identify and promote ways to improve the training of certifiers, particularly when changes occur in planning legislation and building codes, as now allowed for under Section 104B(1) of the Construction Occupations (Licensing) Act 2004. 

Recommendation 5

The Environment and Sustainable Development Directorate should require building surveyors and works assessors (certifiers) to submit a minimum level of documentation, such as a checklist, in relation to Development Application exemption assessments. 

Recommendation 6

The Environment and Sustainable Development Directorate should improve its publicly available information on certifiers and the Development Application exemption assessment process by: 

a) including on its website, information that explicitly defines the role and responsibilities of a certifier and states when a homeowner needs to engage a certifier; and 

b) providing certifiers with standard information to be included on their websites defining the role of certifiers. 

Recommendation 7 (High Priority)

The Environment and Sustainable Development Directorate should improve its auditing of Development Application exemption assessments by: 

a) continuing to develop and implement a system for targeting audits; and 

b) including audits to determine if a certifier’s decision to assess a development as exempt is correct. 

Recommendation 8

The Environment and Sustainable Development Directorate should assess the effectiveness of its new enforcement policy for managing complaints to determine if it has reduced the Directorate’s workload. The Minister should be consulted to determine whether complaints made to him should also be subjected to the enforcement policy. 

Recommendation 9

The Environment and Sustainable Development Directorate should develop an investigations monitoring system, which is guided by policies and procedures, and includes a regular review of the progress and results of investigations and complaints. 

Recommendation 10

The Environment and Sustainable Development Directorate should review and report to the Minister on the merits of: 

a) increasing penalties for a certifier’s non-compliance with relevant Acts and codes; and 

b) publicly reporting the demerit points of certifiers. 

Recommendation 11

The Environment and Sustainable Development Directorate should develop and implement a peer review quality control process for Development Application Merit Track assessments to help achieve correct decisions. 

Recommendation 12 (High Priority)

The Environment and Sustainable Development Directorate should improve the transparency of its decision-making, by requiring that assessing officers document their considerations against key mandatory rules that a single dwelling Development Application is assessed against. 

Recommendation 13

The Environment and Sustainable Development Directorate should redesign their ‘Controlled Activity’ notification letter, which advises of a breach of the Planning and Development Act 2007, so that it is customer focused and acknowledges preceding events. 

Recommendation 14

The Environment and Sustainable Development Directorate should include risks relating to improper influence as part of its current review of its Risk Management Plan, and develop a timetable to expedite implementation of this plan.
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