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Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Bills
Bills—No comment
The Committee has examined the following bills and offers no comment on them:

Appropriation Bill 2014-2015

This is a Bill for an Act to appropriate money for the purposes of the Territory for the financial year beginning on 1 July 2014.

Appropriation (Office of the Legislative Assembly) Bill 2014-2015

This is a Bill for an Act to appropriate money for expenditure in relation to the Office of the Legislative Assembly and officers of the Assembly for the financial year beginning on 1 July 2014.

Auditor-General Amendment Bill 2014

This is a Bill to amend the Auditor-General Act 1996 in relation to the Auditor-General’s obligation to give drafts of a report to persons to whom relate part or the whole of a report.

Australian Capital Territory (Legislative Assembly) Bill 2014

This is a Bill for an Act to increase from the next general election the number of members of the Legislative Assembly from 17 to 25.

Electoral Amendment Bill 2014

This is a Bill to amend the Electoral Act 1992 to increase the number of electorates in the Australian Capital Territory from three to five, so that each electorate will return five members of the Legislative Assembly for a total of 25 members.

Land Tax Amendment Bill 2014

This is a Bill to amend the Land Tax Act 1992 to make changes to the scheme for the calculation of residential land tax.

Legislation (Penalty Units) Amendment Bill 2014

This is a Bill to amend the Legislation Act 2001 to increase the value of penalty units that provide the basis for determining statutory fines, to the effect that a penalty unit for an individual would be increased from $140 to $150, and for a corporation from $700 to $750.

Payroll Tax Amendment Bill 2014

This is a Bill to amend the Payroll Tax Act 2011 to remove one of the exemptions from this tax so far as concerns employment agents.
Bills—Comment
The Committee has examined the following bills and offers these comments on them:

Domestic Animals Amendment Bill 2014

This is a Bill to amend the Domestic Animals Act 2000 to create offences (1) of strict liability where a dog attacks or harasses a person or animal, (2) of full liability where a dog attacks a person or animal causing serious injury, (3) of full liability where a dangerous dog attacks or harasses a person or animal, and (4) of full liability where a dangerous dog attacks a person or animal causing serious injury.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
The offences of strict liability where a dog attacks or harasses a person or animal would be created by proposed subsections 49A(1) and (2); of full liability where a dog attacks a person or animal causing serious injury by subclauses 50(1) and (2); of full liability where a dangerous dog attacks or harasses a person or animal by subclause 50A(1); and of full liability where a dangerous dog attacks a person or animal causing serious injury by subclause 50A(2).

Offences of strict liability offence and the presumption of innocence in section 22 of the Human Rights Act 2004 

Proposed section 49A of the Act (see clause 5 of the Bill) would create two strict liability offences. By subsection 49A(1), a carer for a dog that “attacks or harasses another person or animal” is guilty of an offence. By subsection (2), a keeper for a dog is similarly liable. By subsection (3), both offences are ones of strict liability. 

In addition to the defences available under the Criminal Code, (such as are found in sections 23 and 39 of the Code, and in respect of which a defendant would carry only an evidential burden of proof), subsection (4) would provide that “[i]t is a defence to a prosecution for an offence against this section if the defendant proves” that one or other of 3 circumstances exist. In the case of this defence, a defendant would carry a legal burden of proof. By subsection (5), another defence is available to a defendant who is charged under subsection (2), and a defendant would carry a legal burden of proof.

The Explanatory Statement acknowledges that “[s]trict liability engages the right to be presumed innocent under section 22 of the Human Rights Act 2004 (HRA) as it may reverse the onus of proof from the prosecution onto a defendant. While strict liability offences engage the presumption of innocence, they are not inherently incompatible with human rights”. It then offers a justification that pays specific attention to the framework stated in HRA section 28. It also makes reference to the Criminal Code defences of mistake of fact (paragraph 23(1)(b)), and of intervening circumstances (section 39).

The proposed offences might not ordinarily be classed as regulatory offences in respect of which a person would be expected to know of the existence of the offences. The Explanatory Statement points out that this rationale for the imposition of strict liability applies here because these offences already exist (in another form) in the Act.

The Explanatory Statement alludes in its justification to the fact that subsections 49A(4) and (5) impose a legal burden of proof on a defendant. It argues that in these cases, imposition of an evidential burden would reduce the effectiveness of the scheme. The Committee notes that in these cases the provision of additional defences ameliorates the harshness of the strict liability offences, and may be seen as beneficial. 

The Committee does not consider that the Minister need respond to these comments.

The Committee draws these matters to the attention of the Assembly.

Comment on the Explanatory Statement

The Committee commends the manner and detail of the justification for the imposition of strict liability. It considers however that the first paragraph on page 2 is an incomplete statement of the offences to be created. As the Committee’s description of the Bill above shows, it would create four different offences. 

Gas Safety Legislation Amendment Bill 2014

This is a Bill for an Act to amend a number of laws administered by the Environment and Sustainable Development Directorate with the object of improving the operation of gas safety regulation, including revising provisions for setting standards for gasfitting and gas appliance work and product safety approvals for gas appliances.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Retrospective validation of a statutory instrument

While section 25 of the HRA only provides a right not to be found guilty of a criminal offence that operates retrospectively, there is a wider common law presumption of liberty that any kind of law should not operate retrospectively to the rights or interests of a person.

Clause 7 of the Bill would insert a new part 21 into the Construction Occupations (Licensing) Act 2004, which part would include proposed section 183 of the Act:

The code is taken to be, and always to have been, valid as if the  purported subdelegation of power to approve a code in relation to  the accreditation of people to do appliance work under the Gas  Safety Regulation 2001, section 17A (1) had been a valid delegation  of power under the Gas Safety Act 2000.

(The Code referred to is the repealed Gas Safety (Appliance Worker Accreditation Code) Approval 2007). 

The Explanatory Statement (at 24) states that proposed section 183 “is important so that all accreditations are considered valid at the commencement of this legislation and the system does not operate to the detriment of currently accredited people”.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister address the question of whether there are any other persons whose rights or interests may be affected prejudicially by proposed section 183. 

Offences of strict liability offence and the presumption of innocence in section 22 of the Human Rights Act 2004

The Explanatory Statement (at pages 20-22) notes that proposed section 24 of the Gas Safety Act (see clause 38) would create four strict liability offences, and offers a detailed justification. The Committee refers the Assembly to this statement.

The Committee does not consider that the Minister need respond to these comments.

The Committee draws these matters to the attention of the Assembly. 

Has there been an inappropriate delegation of legislative power?—term of reference (3)(d)

Accessibility of adopted instruments as law of the Territory

There are two clauses to consider.

By clause 18, the Bill proposes to amend the Gas Safety Act 2000 by the inclusion of section 6H, which states a definition of the term “relevant standards”. It refers to a number of Australian and New Zealand standards “as in force from time to time”, and also provides that subsection 47(6) of the Legislation Act does not apply to these standards. The result is that the standards will not be published on the ACT Legislation Register. (The Committee notes that a note to section 6H advises where the standards may be purchased.)
By clause 99, the Bill proposes to amend the Gas Safety Act 2000 by the inclusion of new subsections 69(2A) and (2B), the effect of which is to permit a regulation made under subsection 69(2) to apply, adopt or incorporate the law of another jurisdiction or an instrument as in force from time to time, and to disapply section 47(5) or (6) of the Legislation Act with the result that the law or instrument would not be a notifiable instrument and thus not published on the ACT Legislation Register.

At pages 10 to 13, the Explanatory Statement deals at length with the point that the law of the Territory would not be accessible in the usual way to members of the public. The Committee refers Members of the Assembly to the justification offered. 

Counterbalancing this explanation, the Committee also notes that it is common to find in Territory laws that disapply section 47 provision for a member of the public to have access to the adopted law, etc at some designated place, such as at the office of the relevant regulator. Such access will not raise copyright problems.

The Committee wonders whether it might be possible on the Legislation Register or, perhaps, in or at some other place, to provide a means for accessing the law by way of a hyperlink to some other source.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.
Has there been an inappropriate delegation of legislative power?—term of reference (3)(d)

Does a clause of the Bill make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers?—term of reference (3)(b)

Dispensation of a statutory provision by regulation

Proposed section 23 of the Gas Safety Act (see clause 38 of the Bill) would create three offences, but it then provided in subsection 23(4) that “[t]his section does not apply in circumstances prescribed under a regulation”. This is a “Henry VIII clause” in that it would empower the Minister to displace the operation of these statute-created offences. This kind of delegation of legislative power requires strong justification.

There is moreover no limit prescribed in subsection 23(4) as to the considerations that are relevant or irrelevant to the exercise of this power. The Committee is aware that a court would find some unexpressed limit by divining one from the objects of the Act, but this is an unsatisfactory solution to the problems posed by undefined administrative and legislative powers. There appears to be no reason why subsection 23(4) could not state the grounds upon which this power of dispensation might be exercised.

The Committee notes that an analogous power in proposed subsection 9(2) of the Gas Safety Regulation 2001 (see clause 125) is expressed in limited terms.

The notes to clause 38 in the Explanatory Statement do not address these issues.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond. 

Does a clause of the Bill make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers?—term of reference (3)(b)

By subsection 27(1) of the Gas Safety Act (as it would be if amended in the ways proposed in clauses 47 and 48 of the Bill), “[t]he construction occupations registrar may, in writing, prohibit the sale or installation of gas appliances of a stated kind”. By proposed subsection 27(2) (see clause 49) the registrar may act under subsection 27(1) “only if satisfied that” certain circumstances exist. 

The Committee considers that, in conformity with what is becoming accepted practice, the registrar should be required to be satisfied on reasonable grounds, and it notes that an analogous power in proposed subsection 51(3) of the Act (see clause 83) is expressed in these terms.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Comment on the Explanatory Statement

The Committee appreciates the value of an Explanatory Statement including an overview preceding the notes on the clauses of the Bill. This overview would be enhanced were there to be references to the particular clause discussed. For example, at page 7 the Explanatory Statement states that “[t]his Bill allows a corresponding law to be declared (etc)”. The Committee suggests that the particular clause referred to should be identified.

At the top of page 11, there is a reference to new subsection 66(2B) of the Gas Safety Act. The Committee cannot find a clause that would insert such a provision.

Red Tape Reduction Legislation Amendment Bill 2014

This a Bill for an Act to amend a number of Acts and regulations to reduce “red tape” to the businesses and community through better regulatory processes.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Offences of strict liability offence and the presumption of innocence in section 22 of the Human Rights Act 2004

Offences of strict liability would be created by clauses 8 and 9 of the Bill, which would insert new sections 13 and 16 into the Hawkers Act 2003, and by clause 30, which insert a new subsection 40(1) into the Security Industry Act 2003 (when the latter is read with existing subsection 40(2) of this Act).

The Committee refers the Assembly to the human rights analysis at pages 4 and 5 of the Explanatory Statement. The Committee agrees that the regulatory context provides a justification.

It adds however that  the Explanatory Statement approach would be improved were (1) the framework stated in HRA section 28 was used to frame the justification, and (2) there to be a specific reference to the defence on intervening circumstances in section 39 of the Criminal Code. The Explanatory Statements to the Domestic Animals Amendment Bill 2014 and the Gas safety Legislation Amendment Bill 2014, dealt with elsewhere in this Report, are models in these respects.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Utilities (Technical Regulation) Bill 2014

This is a Bill to amend the Utilities Act 2000 to provide for the principles of safety and reliability in conjunction with respective utilities’ network infrastructure concerning operational efficiencies in performance and maintenance whilst conforming to legislative requirements as licensees or regulated services.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Accessibility of adopted instruments as law of the Territory

Clause 14 of the Bill provides that the Minister may approve a technical code if “satisfied on reasonable grounds” of certain matters. A code is a disallowable instrument. The Explanatory Statement notes that “[a] technical code may apply, adopt or incorporate Australian Standards (AS) or Australian Standards / New Zealand Standards (AS/NZS). Section 47 (6) of the Legislation Act 2001 does not apply to AS or AS/NZS in a technical code and a regulated utility will have to gain an access to AS or AS/NZS through the organisation that publishes the standards”.

In contrast to other Explanatory Statements considered by the Committee in this report, the Explanatory Statement makes no reference to the objection that displacement of subsection 47(6) results in a law of the Territory not being accessible via the ACT Legislation Register. In contrast, the Committee refers to the detailed justification provide in the Explanatory Statement to the Gas Safety Legislation Amendment Bill 2014.

This is an important issue, and justification should be provided, addressing also the question of whether some point of access in the ACT might be provided.
The Committee adopts the comments it made in relation to the Gas Safety Legislation Amendment Bill 2014 above.
(The same issue arises under clauses 73 and 74.)

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Natural justice for persons against whom adverse action is proposed

(Relevant here is the common law presumption of liberty that a person against whom adverse action is proposed should be afforded natural justice (or procedural fairness), and HRA subsection 21(1).)

The content of clause 17 is accurately stated in the Explanatory Statement:

This clause enables the technical regulator to give a warning notice to a regulated utility if the technical regulator is satisfied on reasonable grounds that the regulated utility has contravened or is likely to contravene this Act or a technical code.

Before giving a warning notice, the technical regulator must issue a show cause notice to the regulated utility about the proposed warning notice and the regulated utility may, not later than 20 days after the day of the show cause notice, give the technical regulator a written submission about the proposed warning notice. If the submission fails to prove that the regulated utility complies with this Act or technical codes, the technical regulator may give a written warning notice to the regulated utility. The warning notice provides the reasons for the notice, the action required to the regulated utility, and the time period allowed for the action. 

While the utility is to be given reasons once a decision to give a warning notice is made, it is not to be given reasons for the giving of the show cause notice. Without such reasons, the utility is not as well placed as it might be to make a written submission showing cause. More adequate provision of procedural fairness would be achieved were the utility to be given reasons for the making of the show cause notice.

There is a provision of this latter kind in clause 49 of the Bill. The Explanatory Statement states the effect of clause 49:

This clause gives the technical regulator a power to revoke an operating certificate if the technical regulator is satisfied on reasonable grounds that an unlicensed regulated utility does not comply with this Act or a condition of the operating certificate under clause 48. Before revocation, the technical regulator must give the unlicensed regulated utility a written notice of proposed revocation, the reasons for it and a 20 day written submission period. The technical regulator must consider the submission given by the unlicensed regulated utility. [Emphasis added].

There appears to be no reason why a similar process could not be applied in relation to clause 17.

(A similar issue arises in respect of clauses 18, 54, 55 and 79.)

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Provision of a defence of having a reasonable excuse to refuse to provide information to the technical regulator

Addition of a note drawing attention to section 171 of the Legislation Act.

(Relevant here are the common law presumptions of liberty and the HRA right to privacy (section 12)).

By 22(1) the technical regulator may require a person to give information or produce documents if “satisfied” that the person is capable of providing information or producing a document that the regulator reasonably requires. By clause 23, it is an offence to fail to take reasonable steps to comply with a notice.

By reason of the operation of section 171 of the Legislation Act, the privileges encompassed by client legal privilege would be available to a person given a notice. Addition of a note to clause 22 would enhance the chances that the person would be aware of these privileges and claim them.

Addition of a reasonable excuse defence to clause 23 would permit a person to claim that disclosure of the information and/or documents would amount to a breach of a confidence, and in this way accord with the right to privacy stated in HRA section 12. 

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Displacement of the privilege against self-incrimination – clause 24

(Relevant here are the common law presumptions of liberty and the HRA right not to be compelled to testify against himself or herself or to confess guilt stated in paragraph 22(2)(i)).

In full, clause 24 provides:

24

Self-incrimination etc


(1)
A person is not excused from providing information or producing a document or thing when required to do so under section 22 (Technical regulator—obtaining information and documents) on the ground that the information or document might tend to incriminate the person.


(2)
However, the information, document or thing obtained as a direct or indirect consequence of the requirement is not admissible in evidence against the person in criminal proceedings, other than proceedings for—



(a)
an offence against this Act; or



(b)
any other offence in relation to the falsity of the information or document.

The Explanatory Statement fails to appreciate that there arises from clause 24 a significant rights issue.
  In Scrutiny Report 13 of the 8th Assembly, the Committee commented on a similar provision in the Heavy Vehicle National Law (ACT) Bill 2013. 

Subclause 24(2) affords only limited protection of the privilege against self-incrimination. The provision of both a direct and a derivative immunity in subclause 24(2) is qualified so that the immunities do not apply in criminal proceedings for “an offence against this Act” (paragraph 24(2)(a)).

This exception is more extensive than the usual form of exception in that it is not limited to offences arising out of any false statement made under compulsion by the person, or out of a refusal to answer questions or produce documents. (There is such an exception in paragraph 24(2)(b)). The offences “against this Act” cover much more extensive ground. In respect of these offences, the privilege is totally abrogated. There is a view that where the privilege is not available, justification for its displacement under HRA section 28 requires that there should be some protection against use of the matter disclosed by compulsion, by at least a use immunity, and better yet, by the addition of a derivative use immunity.
  In relation to offences “against this Act”, there is neither, and there is a real question whether in this respect there is an incompatibility with HRA subsection 22(2)(i).

A similar point was made by the Committee in relation to the Work Safety Bill 2008; see Scrutiny Report 59 of the 6th Assembly. The Bill was amended so that the exception to the immunity applied only to offences for failing to answer questions or produce documents.

The point was also made in Scrutiny Report 13 of the 8th Assembly, in relation to a similar provision in the Heavy Vehicle National Law (ACT) Bill 2013. In this case, the Minister did not accept that the provision should be amended, basing a justification for this extensive form of displacement on the proposition that “voluntary participation in a regulated activity involves acceptance of submission to the compliance requirements of the regulatory framework, including compulsion to provide information”.

The Committee notes however it does not follow from this proposition that a person accepts that compelled information may be used to the extent of displacing the privilege against self-incrimination, and thereby in effect waiving their entitlement to the benefit of the HRA rights. Given the strength of the common law presumption (which is reinforced by section 170 of the Legislation Act), and HRA paragraph 22(2)(i)), it is more reasonable to presume that a person subject to the scheme of regulation would not accept this extension of the proposition.

The Committee remains of the view that there is a question whether a provision such as paragraph 24(2)(a) is compatible with the HRA, and/or is an undue trespass on a personal right.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Does a clause of the Bill make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers?—term of reference (3)(b)

At page 34, the Explanatory Statement states the effect of subclauses 32(1) and (2):

This clause applies if a regulated utility “is satisfied” that the regulated utility network is interfered or is likely to be interfered with. The regulated utility may give a written notice to the landholder to take any action necessary to stop or avoid the interference with the regulated utility network [quotation marks added].

The Committee considers that, in conformity with what is becoming accepted practice, the registrar should be required to be satisfied on reasonable grounds. There are several examples of this practice in this Bill, including an instance where the power is vested in a Minister (see clause 29).

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Natural justice for persons against whom adverse action is proposed

The Explanatory Statement also explains other aspects of clause 32:
The regulated utility’s notice must explain the consequence of the landholder’s noncompliance with the notice. If the landholder fails to comply with the regulated utility’s notice within the stated period of at least 14 days, the regulated utility may take a necessary action to stop the interference or remove the likelihood of the interference.

There appears to be no reason why the utility should not give the landholder the reasons why the utility proposes to give the notice, and then an opportunity to  show cause why it should not.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Evidentiary certificates and the right to be presumed innocent until proved guilty: HRA subsection 22(1)

Under subclause 109(1), the technical regulator may issue a certificate stating that a certain fact existed on a date or during a period. By subclause 109(2), a certificate “is evidence of the matters stated in it”.

As the Committee stated and considered in Scrutiny Report 13 of the 8th Assembly, concerning the Heavy Vehicle National Law (ACT) Bill 2013, it takes the view that HRA subsection 22(1) is engaged in any case where a provision of a bill (if enacted) would require a defendant to adduce evidence of facts as a step in defending the relevant criminal charge.
This issue is not addressed by the Explanatory Statement. A justification for inclusion of clause 109 should be offered.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Enforcement powers in part 9

The content of the provisions in part 9 are described in the notes to the clauses. The Explanatory Statement at page 8 acknowledges that the provisions of part 9 engage the right to a fair trial in HRA section 21, and the right to privacy in HRA section 12, and, under the header “Human Rights Implications”, contains little more than bare assertions that the particular clauses are compatible with the HRA as proportionate limitations on the rights. There is no reference to section 28 and its framework.

This is an inadequate explanation. Moreover, there are significant omissions even from this general statement, such as clause 24, discussed above.

The Committee has reviewed the provisions in part 9 closely, and the enforcement powers are consistent with similar enforcement schemes. It does however recommend that an adequate section 28 justification be provided.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Subordinate Legislation

Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and offers no comment on them:
Disallowable Instrument DI2014-55 being the Domestic Violence Agencies (Council) Appointment 2014 made under sections 6 and 6A of the Domestic Violence Agencies Act 1986 appoints specified people as chairperson and community members of the Domestic Violence Prevention Council.  

Disallowable Instrument DI2014-56 being the Blood Donation (Transmittable Diseases) Blood Donor Form 2014 (No. 1) made under subsection 10(3) of the Blood Donation (Transmittable Diseases) Act 1985 revokes DI2012-68 and AF2012-113 and approves the blood donation declaration form. 

Disallowable Instrument DI2014-57 being the Legal Profession (Bar Council Fees) Determination 2014 (No. 1) made under subsection 84(2) of the Legal Profession Act 2006 revokes DI2012-114 and determines fees payable for applications for the grant or renewal of a barrister practising certificate. 

Disallowable Instrument DI2014-60 being the Public Place Names (Beard) Determination 2014 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the name of a road in the Division of Beard. 

National Regulations—Comment

The Committee has examined the following national regulations and offers the following comments on them:
No Explanatory Statement / Retrospectivity

Education and Care Services National Amendment Regulations 2014

The Committee notes that the following national regulations were tabled in the Legislative Assembly on 5 June 2014.  These national regulations were made under sections 301 and 324 of the Education and Care Services National Law set out in the schedule to the Education and Care Services National Law Act 2010 (Vic), as applied in the ACT by section 6 of the Education and Care Services National Law (ACT) Act 2011, and as modified by that (ACT) Act.

Section 6 of the Education and Care Services National Law (ACT) Act 2011 provides:

6

Adoption of Education and Care Services National Law


(1)
Subject to this section, the Education and Care Services National Law, as in force from time to time, set out in the schedule to the Victorian Act—



(a)
applies as a territory law; and



(b)
as so applying may be referred to as the Education and Care Services National Law (ACT); and



(c)
so applies as if it were part of this Act.


(2)
A law that amends the Education and Care Services National Law set out in the schedule to the Victorian Act and is passed by the Victorian Parliament after this Act’s notification day must be presented to the Legislative Assembly not later than 6 sitting days after the day it is passed.


(3)
The amending law may be disallowed by the Legislative Assembly in the same way, and within the same period, that a disallowable instrument may be disallowed.



Note
See the Legislation Act, s 65 (Disallowance by resolution of Assembly).


(4)
If the amending law is not presented to the Legislative Assembly in accordance with subsection (2), or is disallowed under subsection (3), the Education and Care Services National Law applying under subsection (1) is taken—



(a)
not to include the amendments made by the amending law; and



(b)
to include any provision repealed or amended by the amending law as if the amending law had not been made.


(5)
Section 303 (4) (Parliamentary scrutiny of national regulations) of the Education and Care Services National Law set out in the schedule to the Victorian Act does not apply as a territory law. 

The Committee notes that subsection 303(4) of the Education and Care Services National Law provides:


(4)
A regulation disallowed under subsection (3) does not cease to have effect in the participating jurisdiction, or any other participating jurisdiction, unless the regulation is disallowed in a majority of the participating jurisdictions.

This provision is important, as it preserves the capacity of the Legislative Assembly to disallow a national regulation.  Disallowance of a national regulation is not dependent on the disallowance of the national regulation in a majority of participating jurisdictions.

In that context, it is important to note that subsection 303(3) of the Education and Care Services National Law provides:


(3)
A regulation made under this Law may be disallowed in a participating jurisdiction by a House of the Parliament of that jurisdiction in the same way, and within the same period, that a regulation made under an Act of that jurisdiction may be disallowed.

This means that the normal disallowance procedures of the Legislative Assembly (including the relevant tabling requirements and the various time limits) apply to these national regulations as would apply to a disallowable instrument or subordinate law.

The making of “national regulations” is provided for in section 301 of the Education and Care Services National Law, which states:

301
National regulations


(1)
The Ministerial Council may make regulations for the purposes of this Law.


(2)
The national regulations may provide for any matter that is required or permitted to be prescribed or necessary or convenient to be prescribed for carrying out or giving effect to this Law.


(3)
Without limiting subsection (1), the national regulations may provide for the following—



(a)
fees (including application fees and annual fees) for approvals and certificates and other things done under this Law;



(b)
the indexation of fees;



(c)
standards for education and care services;



(d)
requirements for educational programs, including the quality of those programs and their development, documentation and delivery;



(e)
requirements and standards to be complied with for the safety, health and wellbeing of children being educated and cared for by an education and care service;



(f)
requirements and standards to be complied with for safety, security, cleanliness, comfort, hygiene and repair of premises, outdoor spaces, fencing, gates, resources and equipment used for providing education and care services;



(g)
requirements and standards about the premises to be used to provide an education and care service including siting, design, layout, space, security and entitlement to occupy;



(h)
requirements and standards for the staffing of education and care services including the recruitment (and conduct of criminal history or other security checks) and the appointment of staff, performance improvement, professional standards, professional development, numbers and qualifications of educators (including minimum age and requirements concerning groups of children of different ages and composition) and staffing rosters and arrangements;



(i)
requirements and standards about educators' relationships with children, interactions and behaviour guidance and inclusion policies and practice for education and care services;



(j)
requirements and standards for partnerships between education and care services and the community in which they are located and the families of children being educated and cared for by education and care services, including requirements for services to link to other support services for children and families;



(k)
requirements and standards as to the leadership and management of education and care services including governance and fitness and propriety of all staff members and volunteers, management of grievances and complaints and the provision of information to families;



(l)
the records, policies and procedures to be kept by approved providers and family day care educators including enrolment and attendance information;



(m)
requirements and standards about first aid and management of children's medical conditions including—




(i)
the training of educators and staff members; and




(ii)
plans, policies and procedures used to manage medical conditions and first aid; and




(iii)
the keeping and storage of first aid kits and medications;



(n)
information required to be submitted for applications made under this Law;



(o)
requirements and standards for the provision and display of information by approved providers;



(p)
the publication of information about enforcement actions taken under this Law, including notice and review of proposals to publish information;



(q)
matters relating to the application of this Law to partnerships, eligible associations or prescribed entities;



(r)
requirements relating to the receipt and payment and distribution of fees and monetary penalties payable under this Law.

(4)
The national regulations—



(a)
may be of a general or limited application; and



(b)
may differ according to differences in time, place (including jurisdiction) or circumstances; and



(c)
may differ according to the type or class of education and care service and the ages of children being educated and cared for by a service; and



(d)
may exempt any education and care service or any type or class of education and care service from complying with all or any of the regulations; and



(e)
may leave any matter or thing to be from time to time determined, applied, dispensed with or regulated by a Regulatory Authority; and



(f)
may apply, adopt or incorporate by reference any document either—




(i)
as in force at the date the national regulations come into operation or at any date before then; or




(ii)
wholly or in part or as amended by the national regulations; and



(g)
may impose penalties not exceeding $2000 for offences against the national regulations.

As the Committee has already noted, the normal procedures for tabling and disallowance of subordinate legislation apply to these national regulations.  Section 64 of the Legislation Act 2001 provides:

64
Presentation of subordinate laws and disallowable instruments


(1)
A subordinate law or disallowable instrument must be presented to the Legislative Assembly not later than 6 sitting days after its notification day.


(2)
If a subordinate law or disallowable instrument is not presented in accordance with subsection (1), it is taken to be repealed.


(3)
This section is a determinative provision.



Note
See s 5 for the meaning of determinative provisions, and s 6 for their displacement.

“Notification day” is defined in the Dictionary to the Legislation Act as “the day [an] Act or instrument is notified”.  The concept of “notified” is defined in section 63 of the Legislation Act, which provides:

63

References to notification of legislative instruments


In an Act or statutory instrument, a reference to the notification of a legislative instrument is a reference to the instrument having been notified in the register, the gazette or otherwise under section 61 (2) (b).

Paragraph 61(2)(b) does not appear to be relevant for present purposes.

It is not clear how (or even if) the concept of “notification day” applies to this national regulation.  Section 302 of the Education and Care Services National Law provides:

302
Publication of national regulations


(1)
The national regulations are to be published on the NSW Legislation website in accordance with Part 6A of the Interpretation Act 1987 of New South Wales.


(2)
A regulation commences on the day or days specified in the regulation for its commencement (being not earlier than the date it is published).

The version of these national regulations that appears on the NSW Legislation website indicates that it was published on 16 May 2014.
Subsection 303(1) of the Education and Care Services National Law provides:

303
Parliamentary scrutiny of national regulations


(1)
The member of the Ministerial Council representing a participating jurisdiction is to make arrangements for the tabling of a regulation made under this Law in each House of the Parliament of the participating jurisdiction.

As already indicated, these national regulations were tabled in the Legislative Assembly on 5 June 2014.  This was within six sitting days of the publication of the national regulations on the NSW Legislation website.  This means that if publication on the NSW Legislation website is equivalent to the “notification day” (for the Legislation Act) then the tabling was done within the time allowed.

It is important to note that none of the background information set out above was presented with the national regulations in question.  The only information that came from the national regulations in question was the date on which they were published.

The national regulations were not accompanied by an explanatory statement.  There was a tabling statement by the Minister but that related only to the content of the national regulations.  There was no information provided of the kind set out above.  In the particular (complicated) circumstances of these national regulations, the Committee (and the Legislative Assembly) would have been greatly assisted by an explanation such as that set out above, rather than the Committee (and the Legislative Assembly) having to work out the mechanics of the operation (and presentation, and disallowance) of these national regulations for itself.

As the Committee has previously noted, there is no formal requirement that subordinate legislation (or disallowable instruments) be accompanied by an explanatory statement.  However, the Committee has also noted, in its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available http://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf), the value of explanatory statements to the Committee (and the Legislative Assembly):

Principle (b) of the Committee’s terms of reference requires it to “consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee”.  Many of the issues identified below involve things that the Committee considers ought to be addressed in the Explanatory Statement for a piece of subordinate legislation.  Many involve the Committee seeking assurance that particular requirements, etc have been met in the making of the legislation.  While this assurance may not be formally a requirement, the Committee considers that the kinds of information sought are matters in relation to which the Committee (and the Legislative Assembly) is entitled to receive assurance, in that it assists the Committee in being confident that subordinate legislation has been properly made (for example).  This both assists the Committee in this scrutiny role and does so in a way that the Committee considers does not impose an undue burden on the makers of legislation.

A further point is that addressing potential issues expressly in Explanatory Statements, etc can help to avoid unnecessary further work for legislation-makers.  If the Committee identifies a possible issue in a piece of legislation, the Committee will draw the issue to the attention of the Legislative Assembly.  This will, in turn, require the relevant Minister to respond to the Committee’s comments.  Often, the explanation is something that could have been included in the Explanatory Statement for a piece of subordinate legislation.  It may involve no more than a sentence (eg “this is not a public servant appointment”, this retrospectivity is non-prejudicial).  The Committee assumes that the inclusion of the explanation in or with the original instrument will generally involve significantly less bureaucratic effort than would be involved in the preparation of a Ministerial response to the Committee’s comments.

As the Committee noted in its Scrutiny Report 15 of the 8th Assembly (11 March 2014), in relation to national regulations made under the Heavy Vehicle National Law, these national regulations demonstrate one of the points that the Committee has consistently made about the value of explanatory statements, to the Committee and the Legislative Assembly.  The absence of explanatory statements for these national regulations has required the Committee to undertake research and analysis in order to be satisfied that the national regulations in question are valid, etc.  This would not have been necessary if explanatory statements had been provided that dealt with the issues that the Committee has discussed above.

There is a further issue with retrospectivity.  Section 3 of these national regulations states that they commence on 1 June 2014 (noting that they were published on the NSW Legislation website on 16 May 2014 but not tabled in the Legislative Assembly until 5 June 2014).  This means that they have a retrospective operation.

As already noted, the national regulations state that they are made under sections 301 and 324 of the Education and Care Services National Law.  Section 324 provides:

324
Savings and transitional regulations


(1)
The national regulations may contain provisions (savings and transitional provisions) of a savings or transitional nature—



(a)
consequential on the enactment of this Law in a participating jurisdiction; or



(b)
to otherwise allow or facilitate the change from the operation of a former education and care services law of a participating jurisdiction to the operation of this Law.


(2)
Savings and transitional regulations may have retrospective operation to a day not earlier than the day on which section 1 of this Law commences.

Section 1 of the Education and Care Services National Law commenced on 1 January 2011, so there is no issue with subsection 324(2).  However, it is not clear, either from the content of these national regulations (other than the reference to section 324) or the Minister’s tabling statement, that these are “savings and transitional provisions”, such as to attract the power given by section 324.  As a result, it is not clear to the Committee that the retrospective operation of these national regulations is, in fact, authorised by section 324.  Again, this is an issue that the Committee would have expected to be addressed in an explanatory statement.

The Committee seeks the Minister’s advice as to whether the retrospectivity provided for by these national regulations is, in fact, authorised by section 324 of the Education and Care Services National Law.  The Committee also seeks the Minister’s assurance that the retrospectivity provided for by these national regulations is “non-prejudicial”, in terms of section 76 of the Legislation Act. 

The Committee draws the Legislative Assembly’s attention to these national regulations under principle (2) of the Committee’s terms of reference, on the basis that the explanatory statement for the instrument (noting that no explanatory statement was provided) does not meet the technical or stylistic standards expected by the Committee.

Government Responses
The Committee has received responses from the:

· Attorney-General, dated 28 May 2014, in relation to comments made in Scrutiny Report 15 concerning the following disallowable instruments (attached):
· DI2013-313—Official Visitor (Corrections Management) Appointment 2013 (No. 1);
· DI2013-314—Official Visitor (Corrections Management) Aboriginal and Torres Strait Islander Appointment 2013 (No. 2);
· DI2013-325—Official Visitor (Children and Young People) Aboriginal and Torres Strait Islander Appointment 2013;
· DI2013-326—Official Visitor (Disability Services) Appointment 2013 (No. 1);
· DI2013-327—Official Visitor (Disability Services) Appointment 2013 (No. 2); and

· DI2013-328—Official Visitor (Housing Assistance) Appointment 2013.

· The Minister for the Environment and Sustainable Development, dated 2 June 2014, in relation to comments made in Scrutiny Report 19 concerning the Planning and Development (Symonston Mental Health Facility) Amendment Bill 2014 (attached).

· The Minister for Health, dated 25 June 2014, in relation to comments made in Scrutiny Report 19 concerning the Mental Health (Treatment and Care) Amendment Bill 2014 (attached).

· The Minister for Workplace Safety and Industrial Relations, dated 1 July 2014, in relation to comments made in Scrutiny Report 18 concerning Disallowable Instruments (attached):
· DI2014-33—Work Health and Safety (Work Safety Council Acting Employer Representative) Appointment 2014 (No. 1);

· DI2014-35—Work Health and Safety (Work Safety Council Employee Representative) Appointment 2014 (No. 1); and

· DI2014-36—Work Health and Safety (Work Safety Council Employer Representative) Appointment 2014 (No. 1).
The Committee wishes to thank the Attorney-General, the Minister for the Environment and Sustainable Development, the Minister for Health and the Minister for Workplace Safety and Industrial Relations for their helpful responses.

Those responses provided to the Committee in a format which meets Web Content Accessibility Guidelines 2.0 (WCAG 2.0), and indicated as “attached”, are reproduced at the end of this report.
Comment on Government Response
The Committee refers to the response of the Minister for the Environment and Sustainable Development in relation to the Planning and Development (Symonston Mental Health Facility) Amendment Bill 2014.

The Minister noted that “the Committee referred to its comments in its Report no 16 to the effect that there was little practical point to removing rights of review under the ADJR Act while retaining rights of review under the common law”, and that it requested identification of the differences between the two remedies. The Minister declined to provide an explanation on the basis that this would require “a more complex, lengthy and detailed examination than a response to the Committee such as this would allow”. He added that “I also do not consider that it is appropriate to use this response to set out a detailed position on what can be a complex matter of law on a subject that has been, and is likely to be again, a question arising in litigation”.
The Committee cannot appreciate why it would not be possible to state in general terms the differences (where they exist) between the grounds of review of administrative action found in the ADJR Act and those available through the common law remedies. In so doing, the Minister would not be compromising any position the Government might wish to take in future litigation.
The Committee considers this an important point given that any displacement of a judicial review remedy raises a substantial question of compatibility with the Human Rights Act and of whether the displacement amounts to a undue trespass of a personal right.
Steve Doszpot MLA
Chair

31 July 2014
Outstanding Responses
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Mr Steve Doszpot MLA
Chair

Standing Committee on Justice and Community Safety 

Legislative Assembly for the ACT

GPO Box 1020

CANBERRA  ACT  2601

Dear Chair

I refer to your Committee’s Scrutiny Report 15 of 11 March 2014 which commented on the explanatory statements accompanying six Official Visitor appointments made in 2013.

I note the Committee’s concern with respect to the omission of reference in the explanatory statements to consultation conducted with operational Ministers, as required under section 10(2) of the Official Visitor Act 2012.  I can assure the Committee that consultation occurred with operational Ministers for all six appointments.  The Committee also observed that the explanatory statements for appointments of Official Visitors under the Corrections Management Act 2007 were silent on the relevant interest requirements in section 10(3) of the Official Visitor Act.  I can confirm that the requirements of section 10(3) were met with respect to the Corrections appointments.

Yours sincerely

Simon Corbell MLA

Attorney-General

Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

CANBERRA ACT 2601

Dear Mr Doszpot

I write in relation to the comments on the Planning and Development (Symonston Mental Health Facility) Amendment Bill 2014 (the Bill) in the Scrutiny Report 19 of 27 May 2014 published by the Standing Committee on Justice and Community Safety (the Committee) in its Legislative Scrutiny role. 

I appreciate the considered comments provided by the Committee and provide the following responses. 

I note that the Planning and Development (Symonston Mental Health Facility) Amendment Bill 2014 includes a number of restrictions on review rights.  The restrictions are similar to the restrictions proposed in the now withdrawn Planning and Development (Project Facilitation) Amendment Bill 2014 except the Bill applies the restrictions to the proposed mental health facility only.  In its current Report 19 the Committee referred to its previous comments on the limitations in the Planning and Development (Project Facilitation) Amendment Bill and my responses to those comments in my letter of 7 April 2014.  I believe the issues and responses are relevant to the current Bill.   

I make the following comments on additional matters raised by the Committee.  

I note that the Committee has sought clarification of how provisions of the Bill would remove the ability of third parties to seek ACT Civil and Administrative Tribunal (ACAT) review of decisions in relation to the Symonston mental health facility. The Bill achieves this outcome through an amendment to Schedule 3 of the Planning and Development Regulation 2008. Schedule 3 of the Regulation prescribes development that is exempt from third-party ACAT merit review. Schedule 1, Part 1.2 of the Bill amends Schedule 3 to provide that a development in relation to the Symonston mental health facility is exempt from third-party ACAT merit review. This exemption applies to development in the merit and impact assessment tracks. 

The Committee referred to its comments in its Report no 16 to the effect that there was little practical point to removing rights of review under the ADJR Act while retaining rights of review under the common law.  In my response of 7 April 2014 I indicated that I did not agree with this position.  I made the following points, which I believe remain relevant to the current bill:

“The position of the Government on these matters is relatively straightforward.  A key object of the Bill is to ensure that projects identified by the community and the Government as of prime importance are delivered with as much efficiency, finality and certainty as possible.  When the Government and Legislative Assembly make it clear that a particular project is to proceed as a matter of priority, it is important that, as far as possible, such projects not be delayed through lengthy litigation in the Supreme Court.  In order to achieve this, the Bill puts in place certain limitations on review rights.  These restrictions strike a balance between the need for key projects to proceed with priority and the need to retain certain rights of review.  In my view, it is appropriate to consider the removal of ADJR rights which are created by the legislature and as such can and have on a number of occasions been modified by the legislature.  However, it is neither appropriate nor possible to remove common law rights of appeal to the Supreme Court.  These are rights that are the prerogative of the Court not the legislature.  

The Committee suggested that there is essentially little difference between ADJR rights of review and common law rights of review and therefore little efficiencies to be gained by the exclusion of ADJR review.  I do not agree with this view.  ADJR review rights are statutory rights which are granted in addition to, and are distinct from, common law rights of review. I note that it is not uncommon for a range of administrative decisions to be excluded from ADJR review. Whilst there is little material difference between the relief that may be granted under both forms of review, the two sets of review rights are not interchangeable.  It is possible to pursue ADJR review in addition to, or instead of, seeking review under the common law.  The grounds for and standing  to seek review under the ADJR are codified in the ADJR Act, and both the grounds and the test for standing under the ADJR Act are arguably wider than those that are available at common law.  The grounds for seeking review and standing under the common law are determined by the state of the common law at the relevant time. On that basis it is clear that the two rights, while in some respects similar, are nonetheless separate rights. Accordingly, the removal of ADJR rights of review is a meaningful and significant measure, which will minimise delays to the commencement of significant projects approved under the Bill.  ”

The Committee has requested that I identify more precisely the differences between the two abovementioned remedies.  I believe the summary quoted above adequately sets out the Government’s thinking on this issue.  A more fulsome explanation of the differences between the two forms of review would require a more complex, lengthy and detailed explanation than a response to the Committee such as this would allow.  I also do not consider that it is appropriate to use this response to set out a detailed position on what can be a complex matter of law on a subject that has been, and is likely to be again, a question arising in litigation.  
The Committee referred to its comments in Report no 16 on the previous Planning and Development (Project Facilitation) Amendment Bill to the effect that the removal of rights of review under the ADJR Act also resulted in a loss of a statutory right to receive reasons for the relevant decision.  As the Committee acknowledges, I pointed out in my response of 7 April that this removal had little practical consequence given other provisions in the former Bill for the giving of reasons.  I confirm that this position applies also to the current Bill.  The reasons for this are as follows.  

Despite the removal of ADJR review rights in the Bill, legal requirements to provide statements of reasons remain in place. The Bill and the existing Planning and Development Act already require statements of reasons. New sections 85B and 85H inserted by the Bill require the draft and final special variation to include a statement justifying the special variation against relevant criteria. In particular, the variation must state how the measure would facilitate the Symonston mental health facility at the Symonston. A requirement to give reasons will also apply to development approval decisions in relation to the facility. Existing sections 170 and 171 of the Planning and Development Act require notices of decision to be provided to the applicant and persons who made a representation. These notices of decision must include reasons.  As a result, the impact of the removal of ADJR on the provision of statements of reasons is of no practical consequence in this case.   

I trust that I have adequately addressed the Committee’s concerns. 
Yours sincerely

Simon Corbell MLA

Minister for the Environment and Sustainable Development

Mr Steve Doszpot MLA 

Chair 

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)

ACT Legislative Assembly 

London Circuit 

CANBERRA ACT 2601
Dear Mr Doszpot
Thank you for the Standing Committee’s Scrutiny Report Number 19 of 27 May 2014. 

I have now considered the Committee’s comments on the Mental Health (Treatment and Care) Amendment Bill 2014 (the Bill) and accompanying Explanatory Statement (the ES).  The attached document provides a response to each of the Committee’s comments.  

ACT Health has also thoroughly reviewed the ES and has made some minor formatting changes to improve the clarity of the document. I plan to table a revised ES in the Legislative Assembly at the time that the Bill is debated. The revised ES incorporates changes in response to the Committee’s comments, and the minor changes set out above. 

I would also like to acknowledge the Committee’s commendation regarding the standard of work on human rights issues in the ES.  

I thank the Committee for their consideration of the legislation and associated documents.

Yours sincerely 

Katy Gallagher

Minister for Health

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)

Response to Scrutiny Report Number 19, 27 May 2014

Mental Health (Treatment and Care) Amendment Bill 2014
Committee comment 1: Structure of human rights analysis:

· The Committee considers that it would assist a reader were there to be a statement of the framework for justification stated in HRA section 28 for derogation from an HRA right to be set out (at page 47 as the Explanatory Statement stands) at the commencement of this analysis. This is done at page 86, but by reference only to the provisions of proposed Chapter 8 of the Act. 

Response:.

[Note that page 86 summary relates to Chapter 7, not 8].

The Minister for Health agrees to table a revised ES to add the text below at the end of the preamble of 6 - What features of the Bill show how the Human Rights Act 2004 is engaged? and immediately before 6.1 ACT Civil and Administrative Tribunal and the right to a fair trial:

“The limits on human rights throughout the Bill are reasonable and demonstrably justifiable for the purposes of section 28 of the Human Rights Act 2004
Any limitations imposed by the Bill have only been included after considering:

· the nature of the right affected;

· the importance of the purpose of the limitation;

· the nature and extent of the limitation;

· the relationship between the limitation and its purpose, and

· the least restrictive means reasonably available to achieve the purpose the limitation seeks to achieve.”
Committee comment 2: Appropriateness of power of police to apply for an assessment order:

· The issue is whether it is appropriate to vest in a police officer (of any rank) the power under paragraph 35(4)(b) that could lead to such a restriction on personal rights and liberties that would follow from a mental health order. Paragraph 35(4)(a) of the definition applies where the person has been arrested in connection an offence, and paragraph 35(4)(c) where a person has been charged. Why are these parts of the definition not sufficient?
Response:

It is appropriate to give police officers a power to apply to ACAT for an assessment order on the criteria set out in section 35 (Applications by referring officers—assessment order) including on the basis that the officer believes on reasonable grounds that there are sufficient grounds on which to charge the person.

The Report’s characterisation of a police officer’s power under section 35(4)(b) as leading to restrictions on a person’s liberties under a mental health order overlooks the exercise of a number of powers by the ACAT as well as the clinical assessment of the person by a doctor.

In some instances it will not be appropriate or in the person’s interests for a police officer to proceed to charge the person while questions about the person’s mental illness or mental disorder remain. The apprehending officer’s view may be that while there are otherwise sufficient grounds for a charge it is quite likely that the person’s behaviour is due to a mental illness or disorder. The Government’s view is the Committee’s recommendation does not take into account such circumstances where early diversion from the criminal justice system is appropriate, avoiding the person having a charge recorded against them unnecessarily. Where a person has not been charged, the ACAT may only make an ordinary or civil mental health order (not the more restrictive forensic mental health order). If it is found on clinical assessment that the person’s alleged action would not have been the result of a mental disorder or illness, action by the justice system may still proceed.
Pages 118-120 of the ES discuss this in further detail and refer to the Diversion and support of offenders with a mental illness: Guidelines for best practice.  These guidelines advocate the benefits for a person with a mental illness being diverted early from the criminal justice system for treatment and care.  Paragraph 35(4)(b) as it stands supports these principles.

Committee comment 3: the expression of administrative decision making powers across the Bill:

The restriction is sometimes expressed in different wording, without any apparent reason. For example, proposed section 48ZC(3) confers powers where “the chief psychiatrist forms a belief on reasonable grounds that a person subject to a forensic psychiatric treatment order who is living in the community requires admission to an approved mental health facility” for certain reasons. It is also the case that at times a provision refers to a decision-maker being “satisfied on reasonable grounds” and at others of “believing” on reasonable grounds. Is there any difference of operation intended? 

...

Without being exhaustive, the Committee can identify some provisions where the exercise of the power has such an impact on a person’s rights that there appears to be a case for limiting the power so that the decision-maker must have reasonable grounds for its exercise. See proposed paragraph 48ZG(2)(c), subsection 48ZC(4), subsection 48ZU(5), subsection 48ZZH(3), subsection 48ZZK(2), and paragraph 79A(2)(a) (and compare this provision to paragraph 79A(2)(b)).

· The Committee recommends that the Minister consider whether it would be possible, without compromising the workability of the scheme of which each of these provisions form part, for these powers to be limited so that the decision-maker must have reasonable grounds for its exercise.

· The Committee also recommends that the Minister review all administrative powers with a view to determining what powers may be limited in the way just described.

Response:

Most provisions are appropriately drafted to include a ‘reasonable grounds’ requirement where the decision-maker must weigh all the circumstances.  However, the Government is supportive of the Committee’s recommendation to promote consistency across the Bill.  The Government will review the Bill and include a ‘reasonable grounds’ requirement where appropriate.
Committee comment 4: The right to a fair trial and a prohibition on adducing evidence to a court (HRA subsection 21(1)).

· Proposed section 48ZZF deals with certain information that must be included in a register of affected people in relation to offences committed or alleged to have been committed by forensic patients. Subsection 48ZZF(5) provides that “[t]he director-general must not disclose the information in the register about a registered affected person to— (a) a forensic patient; or (b) anyone else except the following ...”. The exceptions do not include a court hearing a matter where the information would be relevant to the case of a party.

Response:

The Government will propose amendments to the Bill to clarify that the Director-General can also disclose information in the register about a registered affected person to a court. 

Mr Steve Doszpot MLA

Chair

Standing Committee on Justice and Community Safety

(Legislative Scrutiny Role)

ACT Legislative Assembly

GPO Box 1020

CANBERRA  ACT  2601

Dear Mr Doszpot

I write with reference to Scrutiny Report 18 by the Standing Committee on Justice and Community Safety (the Committee) on 12 May 2014, which provides comment on the following appointments to the ACT Work Safety Council –

Disallowable Instrument DI2014-33 being the Work Health and Safety (Work Safety Council Acting Employer Representative) Appointment 2014 (No. 1)
Disallowable Instrument DI2014-35 being the Work Health and Safety (Work Safety Council Employee Representative) Appointment 2014 (No. 1) 
Disallowable Instrument DI2014-36 being the Work Health and Safety (Work Safety Council Employer Representative) Appointment 2014 (No. 1)
The Committee has asked whether appropriate consultation was undertaken with relevant bodies, in relation to these appointments, in accordance with section 2.3 (a) and 2.3 (b) (as applicable) of Schedule 2 of the Work Health and Safety Act 2011.  In response to the Committee’s question, I can confirm that before any of the above appointments were made, these requirements were met.
I have requested that future explanatory statements include information about prerequisite requirements having been met.

Yours sincerely

Simon Corbell MLA

Minister for Workplace Safety and Industrial Relations
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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BILLS/SUBORDINATE LEGISLATION


Report 3, dated 25 February 2013


Disallowable Instrument DI2013-5—Road Transport (Third-Party Insurance) Early Payment Guidelines 2013 (No. 1)





Report 19, dated 27 May 2014


Road Transport Legislation Amendment Bill 2014
































� This principle is reflected in subsection 75B(1) of the Legislation Act, which provides that “[a] law must not be taken to provide for the law (or another law) to commence retrospectively unless the law clearly indicates that it is to commence retrospectively”; see too section 76, concerning statutory instruments.


� The Committee notes that it is not correct to say that strict liability offences “impose only an evidential burden on the defendant” (Explanatory Statement at 21). The Explanatory Statement refers here to the defences available under the Criminal Code, and it is the Code that stipulates the nature of the burden of proof of the defences.


� What it says at page 13 makes an incorrect reference to clause 20, rather than the clause 22.


�  See Scrutiny Report 15 of the 8th Assembly, concerning the Rail Safety National Law (ACT) Bill 2014, at page 11.


�  Letter from the Attorney-General to the Chair of this Committee, dated 27 November 2013; see Scrutiny Report 14 of the 8th Assembly.)
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