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Resolution of appointment

On 13 December 2016 the ACT Legislative Assembly (the Assembly) agreed by resolution to establish legislative and general purpose standing committees to inquire into and report on matters referred to them by the Assembly or matters that are considered by the committees to be of concern to the community, including:

(g)
a Standing Committee on Economic Development and Tourism to examine matters relating to economic and business development, small business, tourism, market and regulatory reform, public sector management, taxation and revenue, procurement, regional development, international trade, skills development and employment creation, and technology, arts and culture.

The Assembly agreed that each committee shall have power to consider and make use of the evidence and records of the relevant standing committees appointed during the previous Assembly.

On 26 October 2017 the Legislative Assembly resolved to amend the motion as follows:

Omit the words "market and regulatory reform, public sector management, taxation and revenue", substitute "Access Canberra".

Terms of reference 

On 2 August 2018 the Assembly resolved that:

1. the Government Procurement (Secure Local Jobs) Amendment Bill 2018 be referred to the Standing Committee on Economic Development and Tourism for inquiry and report, pursuant to standing order 174;

2. the Standing Committee on Economic Development and Tourism report back to the Assembly this inquiry by no later than the end of September 2018; and

3. that Standing Committee on Economic Development and Tourism may table its report into this inquiry when the Assembly is not sitting.
Acronyms
	ACT
	Australian Capital Territory

	CFMEU
	Construction, Forestry, Mining and Energy Union

	IRE
	Industrial Relations and Employment Obligations

	MBA
	Master Builders Association

	MOU
	Memorandum of Understanding
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Recommendations

Recommendation 1
2.27
The Committee recommends that the ACT Government continue to pursue procurement outcomes that ensure public money only goes to contractors who have the highest ethical and labour standards.
Recommendation 2
2.38
The Committee recommends that, if the Bill is passed, the ACT Government ensure that the Registrar is appropriately resourced to monitor and enforce compliance with the resulting Act.
Recommendation 3
2.39
The Committee recommends that the ACT Government consider the length of time for which secure local jobs certificates should remain valid, striking a balance between ensuring compliance and avoiding potentially unnecessary costs to businesses.
Recommendation 4
2.56
The Committee recommends that, if the Assembly proceeds with the Bill, section 22ZD be amended to require the Secure Local Jobs Code Advisory Council’s review of the operation of the legislation to include an examination of the impact of the legislation on procurement with small and medium local business.
Recommendation 5
2.62
The Committee, noting a number of witnesses raised queries about the Secure Local Jobs Code, recommends that the ACT Government consider these queries as part of its current consultation with all relevant stakeholders to determine the detail of the Code.
Recommendation 6
2.65
The Committee, noting the importance of the approved auditors to the Secure Local Jobs Code certification package, recommends that, should the Assembly proceed with the Bill, the ACT Government explore options for building capacity over time to have the auditing work undertaken by public servants.


1 Introduction
1.1 On 2 August 2018 the Assembly resolved that:

1) the Government Procurement (Secure Local Jobs) Amendment Bill 2018 be referred to the Standing Committee on Economic Development and Tourism for inquiry and report, pursuant to standing order 174;

2) the Standing Committee on Economic Development and Tourism report back to the Assembly on this inquiry by no later than the end of September 2018; and

3) that the Standing Committee on Economic Development and Tourism may table its report into this inquiry when the Assembly is not sitting.

Conduct of the Inquiry

1.2 The Committee called for public submissions on 3 August 2018. The Committee issued a media release and the inquiry was announced through the Assembly’s internet and social media channels. The Committee Secretary wrote directly to relevant parties asking them to consider making a submission. The Committee requested submissions by 30 August but accepted submissions received by 9 September 2018. The Committee received 9 submissions and these have been published on the Assembly’s website at https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-economic-development-and-tourism/inquiry-into-government-procurement-secure-local-jobs-amendment-bill-2018.

1.3 The Committee held a public hearing on 12 September 2018. At this hearing the Committee heard evidence from 12 witnesses.
Structure of the Report

1.4 The Committee noted at the outset of this inquiry that the subject matter before it was one in which members held strong views and that the Committee was unlikely to be able to reach agreement on a number of areas. The Committee agreed to use this report to summarise the evidence presented to it and make recommendations on areas where the Committee was in full agreement. Annex A and Annex B of the report contain recommendations that not all members could agree upon. 
2 The Government Procurement (Secure Local Jobs) Amendment Bill 2018
2.1 Prior to the 2016 election the ACT Government stated that, if re-elected, it would introduce a secure local jobs package. In February 2018 the current ACT Government held a round of consultation on a secure local jobs package. On 2 August 2018 the Minister for Workplace Safety and Industrial Relations (the Minister) introduced the Government Procurement (Secure Local Jobs) Amendment Bill 2018 (the Bill). The Explanatory Statement to the Bill states that:
The purpose of this Bill is to amend the Government Procurement Act 2001 (the Act) to facilitate the adoption of the Secure Local Jobs Code (the Code).

 The reforms enact the Secure Local Jobs Package, an integrated suite of measures aimed at ensuring that ACT Government contracts are awarded to businesses that meet the highest ethical and labour standards.

2.2 The Bill’s provisions are intended to cover government procurement in the following areas: construction, building or industrial cleaning services, temporary traffic control services, and security services.
 During the hearing, officials indicated to the Committee that the “ultimate goal” is to capture “all large contracts that are primarily for labour”.

2.3 The Bill establishes requirements for procurement by territory entities including the following:

22G (1) A territory entity must not accept a response to a procurement proposal for territory-funded work from a tenderer unless the tenderer— 

(a) holds a secure local jobs code certificate and any conditions on the certificate are appropriate for the procurement; and 

(b) if the procurement proposal has a value of $25 000 or more or, if another value is prescribed by regulation, the prescribed value—submits a labour relations, training and workplace equity plan.

2.4 The Bill empowers the Minister to make a Secure Local Jobs Code (the Code).
 Under the Bill businesses can apply for a secure local jobs code certificate.
 Such applications require the applicant to provide a current report from an approved auditor stating that the applicant meets the requirements of the Code.
 
2.5 The draft Code was not before the Committee for consideration but during the course of the Committee’s inquiry the government published a draft Code for consultation.
 The draft Code has a number of sections covering different areas including:

· requirements for those undertaking Territory funded work, including requiring contractors to ensure that subcontractors are code certified;

· obligations for code certification, including matters that were raised by witnesses such as:

· the role of union workplace delegates; 
· induction procedures; 
· the right of collective bargaining; and
· the right of freedom of association.

2.6 The Bill requires the Minister to appoint a public servant as the secure local jobs registrar (the registrar).
 The registrar can receive complaints about certificate holders and request information from certificate holders.
 If the registrar is satisfied that a certificate holder has failed to comply with the Code, the registrar may take a variety of actions including cancelling or suspending a certificate or imposing conditions upon the certificate.
 The registrar also has a role in encouraging compliance through education.
 The registrar may approve appropriately qualified entities to be auditors.

2.7 The Bill establishes The Secure Local Jobs Code Advisory Council (the Council).
 The Council provides advice to the Minister about the operation of the Bill and anything else in relation to local jobs and procurement that the Minister requests.
 The Council consists of the registrar, three members appointed after consultation with employee representatives and three other members appointed by the Minister.
 The Council must review the operation of the Bill before the end of its second year in operation.
 
2.8 The Bill initially applies only to new procurement proposals, extending to procurements under existing arrangements from 15 January 2020.

Support for, and opposition to, the Bill

2.9 In the submissions and evidence presented to the Committee there was a range of views on the Bill. Evidence from Union representatives was strongly supportive of the Bill, viewing it as contributing to addressing serious issues such as wage-theft and unsafe work practices on government projects.  Evidence from employer representatives was supportive of the ACT Government only engaging in procurement with contractors with high ethical and labour standards but saw significant issues with the legislation. Submissions from individual businesses were similarly split.
2.10 UnionsACT stated that they had long held the view that :

ACT government procurement policy must be used to advance a progressive pro-worker social and economic agenda, entrenched good conditions, safe work places and high wages and promote local industry capabilities, skills, secure jobs and sustainable economic growth.

2.11 United Voice supported the legislation noting the issues caused if non-compliant companies are allowed to tender. The union noted that when companies with previous bad records were able to submit tenders with pricing based on unlawful conduct, it effectively infected the market and the proper assessment of tenders.

2.12 Other jurisdictions have used procurement to proscribe behaviours in industry. UnionsACT pointed to the federal Building Code, the Commonwealth cleaning guidelines and the Victorian building code as examples of procurement codes aimed at changing industry behaviour.
 The CFMEU also cited the Queensland and New South Wales procurement guidelines.

2.13 The Master Builders Association noted the good work Directorate staff were doing to “try and implement very bad laws”. The MBA went on to say that they believed that their concerns were being ignored as the law was a fait accompli. On behalf of their members they objected to the government “trading off a political promise made with one or two unions for a significant cost burden, red tape and economic impact on the many thousands of small and family Canberra businesses”. 

2.14 The Canberra Business Chamber said that the bill was “not going to produce the desired procurement objectives”
 and that: 

to introduce further regulation and administrative requirements on local business appears counterproductive and unnecessary, and may only serve as a disincentive to our critical and economically important SMEs tendering on such works.

2.15 The Bill is intended to replace the existing Memorandum of Understanding between the ACT Government and UnionsACT on procurement (the MOU). Submitters supported this although for different reasons. UnionsACT said that while the MOU had had a positive impact it was “no longer fit for purpose” and had failed to stop worker exploitation due to the absence of compliance mechanisms.
 The Canberra Business Chamber said that their concern with the MOU was always “one of transparency and fairness”.
 Employer representatives believed that third parties should not be involved in government procurement decisions.
2.16 The Master Builders Association expressed concern about how laws would operate “in the real world” stating that their members expressed the view that unions would have a power of veto over government contracts. The Canberra Business Chamber noted that their members had similar concerns.

2.17 The Minister acknowledged that the government was aware of criticisms and had decided that the MOU process was not the “most efficient, effective process to achieve” the outcome of contracting only with companies that meet their employment and workplace obligations.

2.18 Some submitters questioned the choice of industries covered by the Bill. The Canberra Business Chamber stated that it was not aware of any evidence that the industries covered by the Bill are particularly prone to insecure work and vulnerable employment.
 The Chamber pointed to the findings of the dissenting report of the Inquiry into the Extent, Nature and Consequence of Insecure Work in the ACT.

2.19 In regards to the need to take action in regards to these industries UnionsACT pointed to two audits by the Fair Work Ombudsman that found over 40 per cent of businesses in the ACT were not compliant with the Fair Work Act 2009. Audits by WorkSafe on high risk sectors of the construction industry, including scaffolding and cranes, have also found widespread non-compliance.

2.20 The schools cleaning contracts were highlighted in evidence as an example of changed ACT government procurement practice impacting local businesses. The Canberra Business Chamber stated that:

We had 21 local cleaning contracts in the ACT procurement space. Following the review process and some serious conflict on worksites leading up to the end of that contract period, and a whole lot of productivity issues and conflict on sites, we saw businesses completely wiped out, with serious job losses and business owners being forced to shut their doors.

2.21 United Voice’s submission included nine case studies illustrating insecure work, including in the cleaning and security industries, to highlight the need for these industries to be covered by the Bill.
 When asked to comment on the schools cleaning contract United Voice suggested that 60 to 70 per cent of the cleaning companies previously in schools were conducting themselves unlawfully. United Voice noted that it had initiated successful proceedings in federal court against the leading cleaning company to recover lost wages for workers. It also noted that it understood that the Education Directorate saw efficiencies to be gained from moving from 23 contracts to four. 
 United Voice told the Committee that all the workers for the 23 contractors had to be offered positions with the incoming contractors.
 
2.22 The CFMEU strongly supported the inclusion of the construction industry in the Bill, telling the Committee that:

The construction industry is an industry which is rife with wage theft, with sham contracting, with phoenix contracting. There are numerous issues around underpayment of wages and conditions.

2.23 The CFMEU cited its recent action of taking a number of contractors on the Canberra Metro light rail project to court as evidence of breaches of the Fair Work Act 2009 occurring on ACT Government projects. Other wage complaint actions and investigations by the CFMEU also involved ACT Government projects.

2.24 The Committee notes that support for the Bill was split. There was widespread support for the ACT Government to pursue procurement outcomes that ensure public money only goes to contractors who have the highest ethical and labour standards but significant disagreement over whether the mechanisms proposed in the Bill were appropriate, efficient and likely to produce the desired result.

Committee Comment

2.25 The Committee notes that support for the Bill was split. There was widespread support for the intent of the Bill but significant disagreement over whether the mechanisms were appropriate, efficient and likely to produce the desired result.

2.26 The Committee noted that there was broad support from unions for the Bill and broad opposition to the Bill from employer groups.
	Recommendation 1
The Committee recommends that the ACT Government continue to pursue procurement outcomes that ensure public money only goes to contractors who have the highest ethical and labour standards.


Duplication, Compliance and Red Tape

	2.27 The Committee heard that some witnesses considered the Bill to be unnecessarily duplicative. The Master Builders Association told the Committee that there:

are already numerous laws, including the Fair Work Act, that require businesses to meet workplace standards, safety rules and building laws. Issues such as safety are already assessed as part of the ACT procurement process by giving a weighted assessment to these issues before government awards a tender, and that is appropriate.
 

2.28 The Master Builders Association further told the Committee:

If you were to write a dictionary definition of “red tape”, I think you would start with a law that requires you to comply with existing laws. There is simply no need for duplicate laws. If there is a problem with compliance with existing laws, I suggest we focus on ensuring better compliance with those existing laws.
 
2.29 UnionsACT noted that under current arrangements it was difficult to get prompt rectification for breaches of workplace law:
At the moment the Fair Work Act requires quite a lengthy process that can often take two years or longer in the case of an underpayment or wage theft. The vast majority of wage theft cases are determined on matters of fact. [. . .]

Under this code, if an allegation was made about an underpayment, an audit by a third-party private sector auditor could take place and determine whether or not an underpayment had taken place. Then the company would be able to quickly rectify that if they chose or an investigation could take place by staff of the registrar, and a similar action could be taken by the company to rectify the underpayment.

2.30 UnionsACT summarised their concerns around compliance by stating that “there are diminishing prospects that a non-compliant business will be caught, and few consequences for those who are.”

2.31 United Voice raised similar issues with compliance difficulties and noted that “the seeming inability by the Government to terminate contracts in relation to breaches of employment law has left many of our members in dispute with their employer”.
 They noted that the cases they took to federal court against cleaning companies were very costly and were difficult for the affected workers to participate in. The Phillips Cleaning case took two years to conclude. United Voice told the Committee that what:

would have been amazing in hindsight would have been when the union brought our problems forward, if there had been a unit that could have investigated that without the need for us to go to the Federal Court, that it could have taken prompt action, made an assessment and engaged with the contractor or even facilitated some engagement between the contractor and the workers to get an outcome. That would have been far preferable than going to court.

2.32 The CFMEU had similar concerns about the length of the court process for cases of wage theft, noting it would not be uncommon for such cases to take over two years to resolve. They also noted that the Fair Work Act 2009 does not support the sort of document inspections and rights of entry to work sites that they believe would allow unions to conduct proper investigations at the time of complaints.
 The proposed powers under the Code would be enforced through a contractual relationship between the ACT Government and a supplier and that gives contractors greater incentives to address any possible non-compliance.

2.33 Officials appearing with the Minister characterised the approach as “verification not duplication”. The Bill is not intended to duplicate existing law but provide a regime for verifying that tenderers are meeting their legal obligations.
 The process of verification is “transparent, based on administrative law principles and subject to appeal.”
 The Committee was asked to note that:
all the penalty and compliance mechanisms that are provided in the bill are actually limited to the territory’s exercise of contract powers or its administration of a prequalification scheme. In that sense we are not stepping into the shoes of other regulators. In fact, the bill includes a provision to allow complaints received about those other statutes to be referred on to the regulator with responsibility.

2.34 The Master Builders Association had a particular issue with the timeframe for certification describing it as giving “1300 businesses eight weeks to comply”. They believed that the timeframe will result in either businesses that wish to tender being unable to do so because they are unable to have their certifications processed or government having to delay tenders to allow businesses time to be certified. 
  

2.35 Commenting on the concerns about the transition the Minister and officials informed the Committee that currently more than 1,300 businesses in the ACT hold IRE certification.
 Some businesses that do not currently have IRE certification, notably in the cleaning and security industries, will be required to get code certification.
 Officials said that not all businesses would require code certification from day one as initially only tenderers for new work would need one. Officials believe that so long as the Bill is passed on time there is sufficient time for those entities that need certification to be audited and gain certification prior to new tenders being issued.

2.36 In response to the argument that the Code will drive up the cost of infrastructure and services, UnionsACT said that such costs would only arise if businesses were currently underpaying workers or not paying to meet existing obligations.

Recommendation 2
The Committee recommends that, if the Bill is passed, the ACT Government ensure that the Registrar is appropriately resourced to monitor and enforce compliance with the resulting Act.

Recommendation 3
The Committee recommends that the ACT Government consider the length of time for which secure local jobs certificates should remain valid, striking a balance between ensuring compliance and avoiding potentially unnecessary costs to businesses.
Conflict with Federal law

2.37 The Commonwealth has responsibility for most areas of industrial relations. ACT Government responsibility lies in certain defined areas such as workplace health and safety. The ACT Government is not responsible for compliance with the Fair Work Act 2009 but the Minister told the Committee that it can choose to take steps to ensure that it only contracts with those companies that do comply with their legal obligations.

2.38 The Bill allows applications to the registrar for exemptions from requirements of the Code if the applicant can satisfy the registrar that complying with the requirement would result in the applicant not complying with Commonwealth law.
 

2.39 The Canberra Business Chamber raised concerns that the proposed Code could: 

give rise to inconsistency and conflict with the federal building code, in particular, freedom of association, privacy considerations, induction provisions and concerns around the interaction of the code and the Fair Work Act 2009, the commonwealth act, and relevant workplace health and safety laws.

2.40 The Master Builders Association stated that their primary concern was with the potential for ACT laws to conflict with the federal law. They noted that the ability to apply for exemptions where a conflict exists was most likely to benefit large businesses with in-house legal teams rather than small businesses who would be unable to navigate the complexities of the competing laws.

2.41 United Voice told the Committee that it acknowledged that the ACT Government was unable to address weaknesses in federal laws but that it was within its power to give comfort to ACT taxpayers that their money was being used appropriately saying:

You have that at the pre-tender process with the certification; you can have confidence in that; the public can have confidence in that. Whilst under contract, if something does come up, if there is a breach, despite everybody’s best endeavours to remove that out of the system, we have a mechanism for dealing with it which does not involve litigation. I think it is complementary to the federal laws but it gives added confidence to the ACT government that your money is going to ethical suppliers, really.

2.42 The Committee was informed by officials that considerable care had been taken in the drafting of the bill to avoid conflict with Commonwealth law. In response to industry feedback changes were made in the drafting to address concerns about the Fair Work Act 2009 and the Commonwealth building code. While the Australian Capital Territory (Self-Government Act) 1988 does not permit the ACT to make laws that conflict with federal statute, a provision
 was added to the Bill to explicitly state that the Code could not be inconsistent with Commonwealth law. This was done to “give confidence to stakeholders and to avoid any doubt”.

2.43 The provision
 in the Bill to allow the registrar to provide exemptions from complying with the Code if it would make an entity non-compliant with a Commonwealth law, was particularly directed at dealing with the Commonwealth building code. The ACT Government wanted to avoid forcing contractors to choose between Territory or Commonwealth work. It is possible that an entity tendering for both types of work (and the Committee was informed that there are about 40 ACT entities which currently do both) may encounter difficulties and so may need to seek an exemption from the Code.

Committee Comment

2.44 The Committee notes that this is an area of considerable complexity. The Committee notes assurances from the Minister and officials that considerable effort has been made to avoid conflict with federal law and it notes that employer groups remain concerned, however, that conflicts may exist or arise that would prove particularly difficult for smaller enterprises to navigate.
Impact on small and medium business

2.45 The Canberra Business Chamber highlighted the fact that 97 per cent of ACT businesses have 20 or fewer employees.
 These businesses have a limited capacity to take on additional administrative and compliance burdens. The Chamber noted the requirements in the Bill in some circumstances for the production of labour relations training and equity plans and suggested these sorts of administrative requirements would deter employers from tendering for ACT Government contracts.

2.46 UnionsACT said that if small and medium businesses employ people locally, then:

part of the requirements in the code would mean that they cannot be undercut by large national organisations that may be able to provide lower cost requirements that would not be compliant with the code. This lifts the minimums to be the same for everyone, so you cannot have a situation where, for example, an out-of-state company that, because they engage in unlawful sham contracting and because they do not pay proper workers compensation, are able to undercut the local chippie, the self-employed sole trader chippie; and therefore a local small business is able to compete on a level playing field.

2.47 The submission from CTR Bricklaying said that an effective compliance regime would prevent tenderers who are not paying their workers properly from undercutting contractors who are doing the right thing. 

2.48 The Master Builders Association noted that additional red tape created a greater burden for small and medium businesses than for large operations. Larger businesses had in-house legal teams or hired lawyers who could deal with additional administrative burdens with minimal difficulty. Smaller businesses are unlikely to have the budget for such advice nor have the capacity to organise certification as quickly.

2.49 The submission from Rider Levett Bucknall noted that, as a business with under 20 employees, they were concerned that the additional costs and administrative burden would impact their ability to tender for ACT government works. They cited both the certification and possible need for labour relations, training and workplace equity plans as burdens that small business may not have the resources to absorb. Discouraging small local businesses from tendering will reduce competition and may increase the cost of projects.

2.50 Submitters also mentioned the cost of certification. The Master Builders Association suggested that the cost of an audit, based on the cost of on an Industrial Relations and Employment (IRE) audit, would be a minimum of $1000 and likely higher due to a limited number of auditors compared to the number of businesses seeking certification. Officials suggested that the cost is estimated to range from around $200 to around $1,300, plus auditor disbursements, with small and medium business likely to pay at the lower end of the range.

2.51 The Committee noted that the Bill requires tenderers for procurement proposals valued at $25,000 or more to submit a labour relations, training and workplace equity plan.
 The Committee asked witnesses whether the threshold in the Bill should be raised in order to lessen the impact on smaller businesses who are more likely to be tendering for smaller procurements. The Canberra Business Chamber noted that the threshold for the procurement guidelines in Queensland is $100 million.
 The CFMEU noted that that threshold only applied to certain obligations and that the profile of work in the ACT is very different, with many projects under $30 million.

Committee Comment
2.52 The Committee notes the contrasting claims by submitters and witnesses that the Bill will either level the playing field for small and medium local businesses or exclude them due to the difficulties of complying. 

Recommendation 4
The Committee recommends that, if the Assembly proceeds with the Bill, section 22ZD be amended to require the Secure Local Jobs Code Advisory Council’s review of the operation of the legislation to include an examination of the impact of the legislation on procurement with small and medium local business.   
Secure Local Jobs Advisory Council

2.53 The Bill establishes a Secure Local Jobs Advisory Council to advise the Minister.
 The Committee noted that the make-up of the Council consists of the registrar, three appointees made after consulting with employee representatives and three other members that the Minister considers to have the appropriate experience or qualifications. The Committee asked the Minister why there was no employer representation on the Council and was informed that it was expected that there would be employer representation among the three other appointed members.
. 
Secure Local Jobs Code and registrar
2.54 The Committee was told that the Bill establishes a registrar with the power to receive and respond to complaints. A complaint can be made by any third-party. The Canberra Business Chamber was concerned about the lack of a right of reply and other protections for business from unjustified complaints.
  Officials informed the Committee that the process once a complaint has been made will be laid out in subordinate legislation. The process of the registrar investigating and responding will be transparent and subject to a right of reply and, in the event of sanctions being applied, right of appeal to the ACT Civil and Administrative Tribunal (ACAT).
 
2.55 Evidence before the Committee raised concerns about the provisions in the draft Code related to the role of union workplace delegates and the open ended nature of them. There was concern that powers to hold meetings or view documents could be abused in times of industrial dispute if they were not limited. The Canberra Business Chamber listed the following obligations upon employers in the draft Code, placed an:

an obligation on employers to facilitate unlimited meetings with employees and elected delegates to discuss unspecified topics; provision of union membership applications forms and undefined information about union/s; as well as specifications on how and when induction training should be delivered and the content for such training.

2.56 Officials informed the Committee that they had acknowledged those concerns by making changes to the draft code. Where the Code created an:

obligation on an employer to guarantee worker rights in some respect, we have inserted a follow-up provision so that, for the purposes of the code, the previous subsection will be considered met if the entity does X, Y and Z. By trying to clarify and scope the extent of those obligations, that is how we have responded to concerns that there may be an open-ended or a not clear obligation in the code.

Committee comment

2.57 The Committee notes that this inquiry was not established to examine the draft Code but that discussion about the impact of the Bill would inevitably involve some discussion of the likely impact of subordinate legislation. The Committee notes the two rounds of consultation that the government has undertaken on the Code, and the amendments it has made in response to feedback.

Recommendation 5
The Committee, noting a number of witnesses raised queries about the Secure Local Jobs Code, recommends that the ACT Government consider these queries as part of its current consultation with all relevant stakeholders to determine the detail of the Code. 

Auditors
2.58 The CFMEU raised concerns about the approved auditors process. They are concerned that with the IRE system a contractor selects their auditor and that creates a commercial relationship between the two. The CFMEU would like to see the “commercial nexus” broken between the auditor and the person that they are auditing.
 The CFMEU also noted that the pressure to perform the work at minimal cost could lead to auditors performing audits without undertaking proper due diligence.

2.59 Auditors are appointed or approved by the registrar. Officials informed the Committee that subordinate legislation will set out the credentials and experience required to be an auditor and the process by which the registrar appoints them. There will also be provisions in subordinate legislation to prevent conflicts of interest arising between auditors and the audited.

Recommendation 6
The Committee, noting the importance of the approved auditors to the Secure Local Jobs Code certification package, recommends that, should the Assembly proceed with the Bill, the ACT Government explore options for building capacity over time to have the auditing work undertaken by public servants. 



3 Conclusion
3.1 The Committee has made 6 recommendations. Further recommendations, that the Committee was unable to reach agreement on, are included in Annex A and B.

3.2 The Committee would like to thank all those who provided a submission and those who appeared before the Committee. The Committee acknowledges the tight timeframe for contributions and the overlap with ACT government consultation on the secure local jobs package.
Jeremy Hanson MLA

Chair

28 September 2018
Annex A – recommendations supported by Mr Hanson MLA but not adopted by the Committee
Recommendation 
	The Committee recommends that the Assembly not proceed with the Government Procurement (Secure Local Jobs) Amendment Bill 2018.


Recommendation 

The Committee recommends that, if the Assembly proceeds with the Bill, section 22G(1)(b) of the Bill be amended so that the value of procurement proposals requiring a tenderer to hold a labour relations, training and workplace equity plan is increased from $25,000 to $1,000,000.

Recommendation 

The Committee recommends that, if the Assembly proceeds with the Bill, the commencement of the Act be made 1 July 2019 to allow time for businesses to comply with the code, be audited and obtain secure local jobs certificates.

Recommendation 

The Committee recommends that, if the Assembly proceeds with the Bill, section 22ZB be amended to exclude from the membership of the Secure Local Jobs Advisory Council any individual or entity charged or convicted of a criminal offence punishable by at least two years imprisonment or convicted of an offence under workplace law.

Recommendation 

The Committee recommends that, if the Assembly proceeds with the Bill, section 22ZB be amended to require the membership of the Secure Local Jobs Advisory Council to include at least one member appointed by the Minister after consultation with the people or bodies that the Minister considers represent the interests of employers.

Recommendation
The Committee recommends that, if the Assembly proceeds with the Bill, the Bill be amended to require the Minister to establish an independent review of the operation of the legislation 24 months after its commencement.

Recommendation

The Committee recommends that the Minister, in drafting the Secure Local Jobs Code, consider including limits around the frequency with which workplace delegates can exercise their rights to call meetings or examine documents, to prevent the power being abused during times of industrial dispute.

Recommendation

The Committee recommends that, if the Assembly proceeds with the Bill, the Bill be amended to require the appointment of the secure local jobs code registrar to be approved by a two-thirds majority of the Assembly.

Recommendation

The Committee recommends that the Minister, in drafting the Secure Jobs Code, ensure that the right to freedom of association, and non-association, is preserved in provisions related to worker induction.

Annex B – Recommendations supported by Mr Pettersson MLA and Ms Orr MLA but not adopted by the Committee
	Recommendation 

The Committee, noting that although concerns were raised about particular aspects of the proposed legislation there was no substantive call from any submitter or witness to the inquiry that the legislation should not be passed, recommends that the Assembly pass the Bill. 

	Recommendation 
The Committee recommends that, if the Assembly proceeds with the Bill, secure local jobs code certificates should remain valid for 12 months.

	Recommendation 

	The Committee recommends that, if the Assembly proceeds with the Bill, the labour relations, training and workplace equity plans required under section 22G establish mandatory quotas for employment of Aboriginal and Torres Strait Islander workers, women, people with a disability and apprentices/trainees.  

	


Appendix A - Witnesses
Wednesday 12 September
· Mr Alexander White, Secretary, UnionsACT

· Mr Michael Hopkins, CEO, Master Builders Association of the ACT

· Ms Ashlee Berry, Legal and Compliance Director, Master Builders Association of the ACT

· Ms Robyn Hendry, CEO, Canberra Business Chamber 

· Ms Lucie Hood, Workplace Relations Manager, Canberra Business Chamber (via telephone)

· Ms Lyndal Ryan, ACT Branch Secretary, United Voice

· Ms Shona-Lee Haddon, Security Officer, United Voice

· Mr Jirayu Maneesirawong, School Cleaner, United Voice

· Mr Jason O'Mara, Secretary, CFMEU

· Mr Zachary Smith, Divisional Branch Assistant Secretary, CFMEU

· Ms Rachel Stephen-Smith, Minister for Workplace Safety and Industrial Relations 

· Mr Michael Young, Executive Director, Workplace Safety and Industrial Relations, Chief Minister, Treasury and Economic Development Directorate

Appendix B – Submissions

	Submission Number
	Submitter
	Received

	01
	Unions ACT
	16-Aug-18

	02
	Karen Porter
	22-Aug-18

	03
	Mark Chappe
	22-Aug-18

	04
	United Voice
	30-Aug-18

	05
	CFMEU
	31-Aug-18

	06
	CTR Pacific
	31-Aug-18

	07
	Canberra Business Chamber
	31-Aug-18

	08
	Master Builders Association
	31-Aug-18

	09
	Property Council of Australia
	07-Sep-18
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