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Recommendations

Recommendation 1
13.10
The Committee recommends, in preparation for the possibility that the next Federal election is scheduled for a day on or near voting day for the ACT election, that the ACT Government consider introducing legislative amendments in the Legislative Assembly which, if passed, would make it possible for the ACT election to be held on a date earlier than the first of December.
Recommendation 2
13.16
The Committee recommends that the ACT Government ensure sufficient resourcing to the ACT Human Rights Commission to disseminate, effectively, information about rights in connection with pregnancy and work, and return to work, and that the results of these efforts be tested and measured to ensure that there are improvements in ACT workplaces in these areas.
Recommendation 3
13.20
The Committee recommends that the Public Trustee gather information on the Indigenous status  of clients, as a routine part of its interactions with clients, subject to their agreement, and that this information be published in the Public Trustee’s annual report.
Recommendation 4
13.24
The Committee recommends that the ACT Government assess the expected work load for compliance under the Mental Health Act 2015 after the Act comes into force on 1 March 2016, and ensure that there are adequate resources for effective compliance testing.
Recommendation 5
13.28
The Committee recommends that the ACT Government’s response to Domestic Violence includes the measures described by the Victims of Crime Commissioner in the Committee’s hearings of 6 November 2015.
Recommendation 6
13.37
The Committee recommends that the ACT Government continue to develop and refine indicators and reporting on workplace culture in the Emergency Services Agency (ESA), with the intent of ensuring its strength, stability and readiness to meet complex threats, including by ensuring greater diversity in recruitment.
Recommendation 7
13.41
The Committee recommends that the Emergency Services Agency (ESA) consider conducting staff audits of attitudes to diversity in the workplace.
Recommendation 8
13.44
The Committee recommends that the Emergency Services Agency (ESA) ensure that signage identifying facilities be consistent and of sufficient size to support ready recognition by the public of ESA facilities.
Recommendation 9
13.47
The Committee recommends that ACT Policing consider adopting a defined recruitment strategy to increase the number of Aboriginal and Torres Strait Islanders employed by the agency.
Recommendation 10
13.53
The Committee recommends that the ACT Long Service Leave Authority consults on the degree to which it would be appropriate for measures of the Authority’s return on investment to be compared with those of similar agencies.
Recommendation 11
13.60
The Committee recommends that the Justice and Community Safety Directorate consult on, and develop, an auditing system for staff attitudes to diversity.
Recommendation 12
13.64
The Committee recommends  that the Justice and Community Safety Directorate develop a comprehensive strategy for Indigenous recruitment, building upon the advice it has sought from the ACT Human Rights Commissioner and the Australian Human Rights Commissioner.
Recommendation 13
13.71
The Committee recommends that ACT Corrective Services consider collecting data on and undertake comparative reporting on the proportion of Aboriginal and Torres Strait Islander detainees and non-Indigenous detainees subject to assault at the Alexander Maconochie Centre (AMC).


1 Background
Introduction
1.1 Consistent with a motion of the Legislative Assembly for the ACT, In November 2015 the Standing Committee held public hearings for its inquiry into Annual Reports 2014-2015.

1.2 The Committee considered annual reporting on the following ACT public sector entities:

· Officer of the Legislative Assembly:

· ACT Electoral Commission

· Statutory officers:
· ACT Human Rights Commission
 


· Legal Aid Commission (ACT)
 


· Public Advocate of the ACT



· Public Trustee for the ACT



· Victims Support ACT
 




· ACT Long Service Leave Authority

· Default Insurance Fund

· Government agencies:
· ACT Policing

· Workplace Safety and Industrial Relations

· Justice and Community Safety Directorate

· ACT Emergency Services Agency

· ACT Corrective Services

Conduct of inquiry

1.3 The Committee held public hearings on 6, 11 and 13 November 2015.
1.4 As is conventional for inquiries into Annual Reports in the Legislative Assembly for the ACT, no submissions were called for, or received, by the Committee.
Structure of the report

1.5 In broad terms the sequence of matters considered in the report follows the order in which agencies appeared before the Committee in hearings.

1.6 The location of Chapter 2, the first chapter which considers an agency, is one of two exceptions to this principle. In this instance the Committee has placed the section which deals with the Commission before the other sections, in consideration of its status as an Officer of Parliament.  
1.7 A second variation has been made in relation to the Legal Aid Commission, which appeared in hearings after the Minister for Justice. In this instance the Committee has considered it useful to locate the section dealing with the Commission with those which consider other statutory agencies.
1.8 The structure of the report is as follows:
· this chapter, Chapter 1, which provides information on the inquiry, its conduct and the structure of the report;
· Chapter 2, which considers the ACT Electoral Commission;

· Chapter 3, which considers the Director of Public Prosecutions;

· Chapter 4, which considers the ACT Human Rights Commission;

· Chapter 5, which considers the Legal Aid Commission (ACT);

· Chapter 6, which considers the Public Advocate and Public Trustee, due to these roles currently being vested in the same person;

· Chapter 7, which considers Victim Support ACT;

· Chapter 8, which considers areas under the portfolio responsibility of the Minister for Police and Emergency Services and her officers from the Emergency Services Agency (ESA);

· Chapter 9, which considers areas under the portfolio responsibilities of the Minister for Police and Emergency Services and her officers from ACT Policing;

· Chapter 10, which considers areas under the portfolio responsibility of the Minister for Workplace Safety and Industrial Relations including, among other things, the performance of the ACT Long Service Leave Authority;

· Chapter 11, which considers areas under the portfolio responsibilities of the Attorney-General and his officers from the Justice and Community Safety Directorate;

· Chapter 12, which considers areas under the portfolio responsibilities of the Minister for Justice and his officers from Corrective Services, including the Chair of the Sentence Administration Board; and

· Chapter 13, which provides Committee comment and recommendations made in relation to testimony and other information presented in Chapters 2-12.

Answers to Questions Taken on Notice

1.9 Where they are relevant to particular sections and subjects in the body of the report, answers to Questions Taken on Notice from hearings are listed at the end of the section. 
1.10 Where answers to Questions Taken on Notice do not directly relate to subject sections, they are listed at the end of chapters.
1.11 For each answer, footnotes provide a page reference and a link to a document on inquiry website in which all answers are displayed.

1.12 A complete of Answers to Questions Taken on Notice received by the Committee is provided in Appendix B of this report.
2 ACT Electoral Commission
Introduction

2.13 The ACT Electoral Commission Annual Report 2014-2015 made a number of references to the Commission’s new status as an Officer of Parliament: that is, reporting to the Legislative Assembly through the Speaker rather than to a minister of the Executive.

2.14 First it noted that 2014/2015 had been ‘an important year for the Commission’: 
From 1 July 2014, the members of the Commission became officers of the Legislative Assembly, following the commencement of the Officers of the Assembly Legislation Amendment Act 2013. This change in the status of the Commission reinforced the Commission’s statutory independence from the Executive. In particular, it altered the reporting lines set out in the Electoral Act.
 
2.15 Second, the report noted, the Commission’s annual reports ‘are now presented to the Speaker of the ACT Legislative Assembly’, whereas previous annual reports ‘were submitted to the Minister responsible for the Electoral Act’.

2.16 Third, the report went on to state:
This 2014/2015 annual report is the first report relating to the operations of the Commission under the changes establishing the Commission members as officers of the Legislative Assembly. Importantly, it is the first annual report published by the Commission that includes full audited financial reports. Previously, the Commission’s audited financial reports were included in annual reports published by the Justice and Community Safety Directorate.

2.17 The ACT Electoral Commission appeared before the Committee in public hearings of 11 November 2015. The Electoral Commissioner and Deputy Electoral Commissioner appeared on behalf of the Commission.
2.18 In hearings, the Committee several matters in connection with the Electoral Commission, including:
· the impact on management and scheduling of the ACT election if the next Federal election is scheduled within the same period;

· risks and protections associated with the use of the ACT’s electronic voting system;

· mechanisms and arrangements for pre-poll voting;
 and
· scrutiny of electronic votes and protections against fraud.

2.19 These are considered below.

Timing of ACT and Federal elections

2.20 The Committee noted that the next Federal election looked increasingly likely to be held at the time when the next ACT was scheduled, and asked the Electoral Commissioner to comment on its impact if this were to occur.

2.21 In responding, the Commissioner told the Committee that:

I understand that the Prime Minister has recently stated that he thought the next federal election might be September-October next year, which is clearly going to be very close to our election. That happened once before, in 2004. We had the federal election one week before the ACT election. It is something very much in our minds. It is something we have to make contingency plans for.

2.22 If this were to take place, he told the Committee:

Under the Electoral Act, if the Governor-General were to issue a writ for a federal election on the same day as our election then our election automatically gets moved to the first Saturday in December. So that is something that we also need to be planning for as a contingency. I am hoping that that does not happen, but that is something we have to plan for.
 

2.23 The Commissioner went on to say that there was a precedent for this:

We have had the experience of an election a week away from our election and we understand what we need to do there. There is particularly a question of informing the electors of the fact that there are two elections running almost concurrently, so we have to make sure that people are aware that there are two elections happening and they have got obligations for both elections.

2.24 In addition, the Commissioner told the Committee, there were a number of other matters which would need attention if this came to pass:

We have issues regarding pre-poll voting centres, in particular, if we have overlapping pre-poll voting periods. We have a ban on canvassing and how-to-vote cards within 100 metres of the polling place at our elections, whereas at federal elections they have a six-metre ban on handing out how-to-vote cards, which is quite a different consideration. That precludes, for example, us sharing pre-poll voting centres with commonwealth elections. We effectively have to find different premises for those if we have overlapping periods, which in a sense helps to distinguish our election from their election.
 
2.25 More broadly, he told the Committee:

We will have in place a range of measures designed to cater for the eventuality of the federal election happening near our election date. If we do have to move our election date then we will make all steps necessary to do that.

2.26 The Committee asked the Commissioner whether additional staff would be required if the Federal election were scheduled for this period.

2.27 In responding, the Commissioner told the Committee that:

If our polling day gets moved to 1 December then we would effectively be employing our staff for that extra period of time. It would probably be quite difficult at that late stage to put people off for a month and then get them to come back again.
 
2.28 In addition, he told the Committee:

We would have to extend the lease on our premises. At the moment we are anticipating we would be moving out of our extended premises at the end of November next year. So there would be some cost involved if we were to move the election date. We would also have to renegotiate all of our arrangements with the hire of polling places and pre-poll voting centres and things. That may well incur additional costs.

Answer to a question taken on notice

2.29 On 16 November 2015 the Electoral Commissioner provided the Committee with an answer to a Question Taken on Notice regarding the possible coincidence of the ACT and Federal elections in 2016.

Risks, protections, and the electronic voting system

2.30 The Committee asked the Electoral Commissioner about risks and protections associated with the use of the ACT’s electronic voting system, used primary to provide for pre-poll voting.

2.31 In responding, the Commissioner told the Committee that:
The electronic voting system we will be using in 2016 is an evolved version of the system we have been using at all elections since 2001. It has been used in 2001, 2004, 2008 and 2012 so, in computing terms, it is a very mature system. The system that we will be using in 2016 will be very much like the system we used in 2012.

2.32 The Commissioner went on to say that the system would have ‘some fairly minor enhancements, mostly around making it more difficult for people to cast an informal vote’:
 
We will have a couple of extras to our screens where it prompts people: do you really want to cast an informal vote? We had some cases where people were inadvertently casting informal votes by just randomly hitting keys without paying a lot of attention to what they were doing. So we have made it more difficult for the random hitting of keys to result in an informal vote.

2.33 ‘Other than that’, he told the Committee:
it is essentially the same system as we used in 2012. We consider it to be not a risky system, because it is not in any way connected to the internet. It is not internet voting. It is voting only in a polling place. It is voting using a secure local area network that is physically isolated within the polling place. The server where the votes are recorded and stored and the server that sends the ballot information to the voting clients are contained within a locked cabinet within a locked polling place. So we consider it to be a very secure way of delivering this kind of voting solution.

2.34 The Commissioner went on to note other security measures inherent to the system:

It has got a range of things built into it that are fail-safes. It has things like dual mirrored hard-drives in the servers so that if one server were to fail, there would be a back-up server. The voting would immediately stop at that point, if a hard-drive fell over. There are ways to back that up if that becomes an issue. So the chance of votes being lost is very small. As I say, it is something that has been used now for four elections without any problems. I am very confident that it will work very well in 2016.

Pre-poll voting

2.35 The Committee asked the Commissioner questions about pre-poll voting at ACT elections, including whether for the coming ACT election there would be an increased number of polling places where electronic voting was available.

2.36 In response, the Commissioner told the Committee:
Probably not. In the past, for the first two, we tried having electronic voting in pre-poll centres and in ordinary polling places on election day. The amount of effort involved in setting up a polling place just for one day we thought was not really worth the return on investment, because it is quite a hardware-intensive thing to do. It is also quite complex to set up of a set of hardware in a polling place just for one day. The view we have taken is that it is really only worth doing at our pre-poll voting centres. At this stage, we are looking at using the same number of pre-poll centres as we used in 2012. While we are not increasing the number of locations for pre-poll voting, we are finding right across the country that the number of people using pre-poll voting centres is continuing to increase. If that means we get more people pre-poll voting then that means we will get more people electronically voting.

2.37 The Committee noted that at the previous ACT election approximately 25% of voters had cast their vote in this way, and asked what expectations were for the coming election, given upward trends in the ACT and other jurisdictions.

2.38 The Commissioner responded by saying that it was ‘very difficult to put a hard number on that’:

We will be estimating more, and we will be looking at the trajectory both here and in other jurisdictions. So 30, 35 in round terms is a guess but, really, what we will be doing is ensuring that those pre-poll centres are very well equipped to take very large numbers of voters, just in case. 

2.39 The Commissioner went on to provide further detail:

The way that the electronic voting system works now is that the pre-poll centres become polling day polling places in the same locations, using the same electronic voting systems, using the same barcodes. We will have enough barcodes to cover the pre-poll period and the polling day period in those locations. We also have the capacity, if we get unexpected numbers of people turning up, to employ more staff to deal with additional voters turning up. We will certainly be anticipating what we will need to do to make sure that we cater for whatever numbers we get at the pre-poll voting centres.

2.40 When asked how the Commission would respond if there was a notable increase in demand for pre-poll voting, the Commissioner told the Committee that:

The way that we would run our pre-poll centres is that if we did get large queues, we would get more staff on, in awareness of the fact that some of these premises will have space limitations—assuming we can actually fit the staff into the locations. We would endeavour to do what we had to do to make sure that there were not long queues.

Scrutiny of electronic votes and protections against fraud
2.41 The Committee asked the Commissioner about scrutiny of electronic votes in ACT elections, and whether representatives of candidates or party groupings were able to observe electronic the results of electronic voting in the way provided for votes cast by traditional means.
 
2.42 In response, the Commissioner told the Committee that:
The logic behind the electronic voting system that we have is that the computer code that is used in the electronic voting system and then the electronic counting system is open-source software. It is available for download on the Elections ACT website. That has been scrutinised over the years. We have had it since 2001. Academics from the Australian National University have looked at it. They did actually find a bug at some point that was fixed as a result of their scrutiny.

2.43 The Commissioner provided the Committee with further detail on this:

rather than scrutinising the actual marking of the ballot--which is in secret anyway, so you cannot see the marking of the ballot, but you can have scrutineers present while papers are being marked--with electronic voting, we have an electronic audit trail where anyone who wants to--political parties, candidates, media, academics--can go and look at the code that we are using. The code also gets independently audited, so we can put our hands on hearts and say that the code that has actually been used in the polling places is the same code that is on the web that people are able to look at. And anyone with the appropriate computer skills is able to look at the way the electronic voting works, from translating marks on a keypad, which is the way people vote, into an actual vote stored in a ballot box.

2.44 He told the Committee that this was ‘a very different way of scrutinising an election’, but that it was ‘still possible for someone with the right skills to look at the way the electronic voting system works’ and to ‘satisfy themselves that what goes into it is what comes out of it’.

2.45 Asked for further detail on this process, the Commissioner told the Committee that privacy provisions were similar for electronic voting as for conventional voting:

It is in the same way that you cannot look at an individual’s paper ballot. They get dropped into an electronic ballot box.
 
2.46 However, he told the Committee, any person could ‘interrogate the database [of electronic votes] to look at each individual vote and work out the preferences of each vote’:
 
In fact, after the election we publish those on our website, so you can download those figures. If someone were to remember or to record how they voted, they could go into the database after the election is over and find their individual ballot paper. It is sorted by polling place. If it is a pre-poll centre, it is always by pre-poll centre. If someone were to vote in a highly unusual way by numbering a candidate in a particular way, they could go into the database and verify that that had occurred. For most people, one person’s vote is probably going to look like another person’s vote, so that is probably not a reliable or practical way of doing it. But if you wanted to do that, you could do that.

2.47 The Committee also asked questions about other protections against fraud for pre-poll voting, in particular how the system protected against mis-identified or multiple voting.
 

2.48 In response, the Commissioner told the Committee that:

Another electronic system we used in 2012, and which we will be re-using in an enhanced form in 2016, was called our electronic Legislative Assembly polling place system. It is now going to be called the Legislative Assembly polling place and election results display system, LAPPERDS. That puts a notebook computer in front of every issuing officer in a polling place, a central computer that the officer in charge of every polling place has. They are networked within the polling place back to the central officer-in-charge’s computer, which in turn is networked to a central database using the 3G telephone network.

2.49 The Commissioner told the Committee that:

The practical upshot of that is that when someone comes in to vote at a pre-poll centre or an ordinary polling place, their name will be found on the net book in front of the issuing officer. They will mark that person’s name on the roll as having been issued with a vote. That sends a signal back through this electronic chain, back to the central database, which marks them off as having voted on the central database. Then that record of the name having been marked gets sent back to each of the other issuing officers’ computers. The practical effect is that as soon as your name is marked off the roll in one polling place, within a few minutes, assuming that the 3G network works correctly, that name will be marked off as having voted across all of the issuing points right across the territory.

2.50 When asked whether this system employed the Internet as part of its signal-chain, the Commissioner responded by saying:

This is using the 3G telephone network, and there will be elements of internet in that, but it has nothing to do with the voting system. It is totally separate from the voting system. It is only a system for marking people’s names off rolls. If someone did get into and hack the database and somehow either erase names or add names, in theory, that would be possible. But practically, that would be very difficult to do, and there are security systems built into the network security that would make that very difficult. If someone were to do that, it would not threaten the integrity of the election. The worst it would do would be to result in someone turning up to vote and having their name already marked off. They would be issued with a declaration vote, which would then be admitted, because we do all the checks to ensure that that person has not voted before. So it is very unlikely that that could in any way threaten the integrity of the election.

2.51 The Committee asked how the Commission responds in cases where a voter tries to vote more than once.

2.52 In responding, the Commissioner told the Committee that:

What would happen is that they would turn up to vote and their name would be marked on the roll as having voted. They would be interrogated as to whether they had voted before. If they remembered they had voted before and said, “Yes, I did vote,” they would go away and not vote. If they were, for example, suffering dementia and had forgotten that they had voted earlier, which does happen, they would be issued with a declaration vote, and then we would do an investigation after the election where we would check records back. We investigate every case of potential multiple voting, to determine whether there has been a genuine mistake made, which is the most likely thing that happens. But, in a case like that, we are pretty good at working out that people have in fact voted twice, in which case that second declaration vote would not be admitted to the count.

2.53 When asked for the frequency of such events, the Commissioner responded by telling the Committee that:

With the system we have got, not very often. What we find most where we have got a name marked twice is that the polling officials have marked off two very similar names. Often you will get a father and son who have both got the same name or a very similar name, and they will mark off one name twice and the other name not at all. The instances of people actually voting twice are very low and we have never had any information with which we could go and prosecute anyone.

2.54 The Committee asked about the extent to which Electoral Commission staff could require a person to produce identification and, in light of this, how declaration votes were issued.

2.55 In response the Commissioner told the Committee that:

We are talking hypotheticals, so it is a bit tricky to answer that definitively. What will happen in practice is that if a person claims to vote and states their name and address, and that name and address is on the roll and that name has not been marked off, that person will be issued with a vote. If they actually said, “I have voted lots of times before in the election,” then our instructions say that they should not vote in that case.

2.56 However, he told the Committee:

If there is any doubt at all as to whether someone has a right to vote or not, our standing instruction to polling officials is that we ask the voters to fill in a declaration vote; then that gets investigated after the event by senior officers, usually the deputy or me in something that is quite a serious matter. We include contact details on those forms, so we will actually ring people up or send them an email or something and ask for further information. The chance of someone deliberately doing that in such a way that we were aware that they were doing it--and that we would let them get away with it--is pretty slim. The greater risk, not just in ACT elections but in any elections, is that, because the electoral roll information is publicly made available, if someone wanted to go and vote in someone else’s name and just walked in and said, “I am Joe Smith of this address,” the way our system works, they would get a vote.

2.57 When asked whether there were arguments in favour of compulsorily requiring identification from voters,
 the Commissioner told the Committee that this had been ‘considered in other jurisdictions’, had been ‘raised in the ACT … in past discussions’, and had been legislated for in Queensland, although this had been repealed.

2.58 The Commissioner told the Committee that his view was that it would probably ‘make things more difficult for honest people but not do a lot to prevent dishonest people doing dishonest things’. He told the Committee that Australia elections were ‘open’ and ‘convenient’, and that there was ‘no evidence of systematic fraud in any ACT election or elections in other jurisdictions’.

2.59 The Commissioner told the Committee that:

If people were systematically rorting elections, they need to do that in large numbers. It is very difficult to rort an election using just a small number of fraudulent votes; you would have to do it with a large number of votes to actually make a difference. I think that would get picked up. The way that we have our network rolls, meaning that if a name has been used in one place it cannot be used in another place, is probably a greater deterrent than the ID way of looking at it.

2.60 The risk of creating a requirement for identification, he told the Committee was the potential to ‘disenfranchise people who might not be carrying ID with them’,
 and that: 
you might actually introduce some kind of impediment to voting that might be determined by how affluent someone is, for example. Someone in certain circumstances might not have ID, whereas people in other circumstances might be more likely to have ID. 

2.61 The Commissioner told the Committee that he ‘would be reluctant to introduce anything’ of this nature ‘that might put an impediment in the way of people actually using their franchise’.
  
3 Director of Public Prosecutions

Introduction

3.62 The Director of Public Prosecutions (DPP) appeared before the Committee in hearings of 6 November 2015.
3.63 In his opening statement the DPP noted matters he had highlighted in his Annual Report,
 including:
· a significant shift, over time, to a higher proportion of the work of his office in Superior Courts, together with an increase in the volume and complexity of cases;

· a shift, over time, to use of in-house resources for prosecutions;
 and

· a trend, over time, to make more extensive use of paralegals in his office, and the creation of a standards for qualifications, and a career path, for paralegals in his office.

3.64 Other matters considered by the Committee during the hearing included:

· legislative amendments such that ‘interviews of complainants in family violence matters recorded by police at the scene as the evidence in chief … in criminal proceedings’;

· recommendations provided to government for legislative reform such that a breach of bail be an offence and that the DPP be given ‘an extraordinary power to review bail on our motion, not with fresh circumstances’;

· the ACT Magistrates Court moving to list cases during intensive listing periods in the Supreme Court;

· rise in sexual assault cases, and changes in the historical tendency for defendants to plead ‘not guilty’;
 and
· resource implications arising from sexual assault cases and changes to Magistrates Court listing practices.

3.65 These are considered below.

Interviews as evidence in chief in family violence matters
3.66 In questioning, the Committee noted that complainants frequently sought to withdraw statements, and asked whether the passage into law of the Crimes (Domestic and Family Violence) Legislation Amendment Bill 2015 would be a positive measure in this regard.

3.67 In response, the DPP told the Committee that it ‘certainly’ would, and that it embodied ‘for the ACT very similar reforms’ to those that had been put in place in New South Wales, where it had been operating ‘for some months’.
 

3.68 He told the Committee that this was, in the view of his office, ‘a very significant development’.
 He went on to say that the significance of the new arrangements hinged on the fact that the:
graphic nature of what happens in a domestic violence incident is sometimes lost when the matters come to court months later, on the basis of a statement that was taken, often with a complainant who is reluctant. That reluctance comes from a number of different areas, as you all know, but not least among those is the pressure that is often put on complainants to withdraw their complaints or to minimise what happened on the night, so to speak.

3.69 In contrast, he told the Committee:

This new legislation cuts through all of that and allows a graphic representation of what was actually said at the scene to police to be presented as the evidence-in-chief of that witness. That of course will make it impossible for that witness to withdraw that statement, as complainants often try to do, because that will be their evidence-in-chief. So whatever their position when it comes to hearing about whether they wish the matter to go ahead and so forth, their statement, which is a video statement, will be tendered in evidence. We expect that that will be of great benefit and have a real impact.

3.70 In further questioning, the Committee asked whether this would lead to reluctance by complainants to provide statements which would be presented in court whether or not they provided consent.

3.71 In response, the DPP told the Committee he did not think so because he thought it:

true to say that at the moment the police will take a written statement generally on the night, and that will generally be under similar circumstances. In other words the complainant will be told that the statement is for court. At that stage the complainant is very keen generally for the matter to go to court because the complainant wants the matter to be resolved, and they want the immediate issue that is in the household to be resolved. So the position does not really change from that point of view. What changes is that the record is a much more inviolable record, a much more graphic record. It will make it effectively impossible for the complainant to resile from.

3.72 In answer to further questions on whether this would lead to unintended consequences in discouraging victims from making statements, the DPP made a further response, saying that such questions raised ‘some very fundamental issues’.  ‘One of them’, he told the Committee, was: ‘are we re-victimising victims by effectively forcing them to give evidence?’, and stated that this was ‘a very difficult question’.
 
3.73 He stated that his office took the view that there was ‘a public interest in bringing these matters to conclusion’, and noted the frustration of police officers who attend ‘a domestic situation’, and do ‘all the paperwork associated with that, only to have the complainant withdraw their statement’. This, he told the Committee, was ‘the experience of police officers across Australia’.

3.74 When asked as to the balance between the public interest and the interests of the victim, the DPP responded by saying that it was ‘a difficult question as to whether you force a reluctant complainant to give evidence’:

I am not saying that is an easy decision, and it is not a decision we make one way or the other inevitably. In other words we do not inevitably force all complainants on. It is very appropriate, if I might say so, to always question that issue. I think that is what you are alluding to at the base of that question. But at the end of the day the community has an interest in stamping out domestic violence. This is one of the ways; a very strong stand by prosecutors and police is one of the ways to do that.

3.75 At this point the Committee asked about the experience in NSW of implementing such measures. The DPP responded by saying that it was ‘probably too early to say anything about the New South Wales experience, other than impressionistic experience’: 
 
In other words the system has only been up and operating in New South Wales for about six months, so I do not think there is data, so to speak. But we and the AFP, who are instituting this proposal, have been very much in touch with the New South Wales authorities as to how they introduced this, and the feedback is very positive.

3.76 The DPP went on to say:

Let us not put too much emphasis on the way in which this overrides the wishes of complainants to withdraw their complaints, which is a very appropriate thing to put into the mix. But what is also relevant is how graphic this evidence is. For example, I have seen some of the actual video statements that have been taken in New South Wales.
 
3.77 Noting that victims were, in the main, women, he told the Committee that:
the woman will be in a house. There will be broken furniture, there will be bruises, there will be blood, there will be broken glass and there will be a smashed-in door. All of this will be graphically represented on the video, as will the position the woman was in when various things happened to her or when she alleges various things happened to her.

3.78 Regarding this the DPP went on to say that this was ‘very graphic’: 

For anyone who watches one of those videos … [it is] the graphic nature of that is brought home. That really supports the complainant because it prevents the complainant from being undermined when they come to court about what their recollection was. It is not only the immediacy of the complaint; it is the corroboration which is provided to all of that by the circumstances of the scene.

3.79 In response to further questions the DPP agreed that it was important for the ACT and NSW to record data on the effect of the new arrangements.

3.80 In addition the DPP made a further observation about effects, stating that:

One of the key issues will be whether defendants plead earlier. At the moment there is an incentive on defendants to wait and see if the complainant turns up at court, before they confirm their plea of guilty. We have the situation very often, very frequently, where immediately the complainant is seen in the precincts of the court the defendant will come and offer a plea straightaway. In other words the matter has been waiting for hearing for months. As soon as the complainant is seen walking in the doors of the court the defendant will be entering a plea. That effectively is brought forward potentially in this because we all know what the complainant will say because their evidence-in-chief has already been given. I think that will be a key measure of the success …

Other recommendations to government
3.81 In further questioning, the Committee noted that the above proposal— that an audio-visual record of a complainant’s initial statement have status as evidence-in-chief— had been one of the DPP’s recommendations to government, and asked about two other recommendations that had been made and not yet implemented.

3.82 In responding, the DPP noted that one of these recommendations was that ‘a breach of bail would be an offence’, which it was not in the ACT ‘at the moment’.

3.83 He went on to say that:
That may sound a bit technical, but the significance of that is to really trace the history of failure to comply with bail. In other words at the moment a breach of bail can lead to the arrest of a person and bring him before the court, but a breach of bail is not itself an offence. If it were an offence it would be able to be tracked through the criminal history of the offender, which would give a better history as to compliance. Members will be very aware that offences in this area tend to be perpetrated across a long period of time, and there is repetition et cetera.
 
3.84 In response to further questions about the effect of this measure, the DPP advised that creating an offence of breach of bail would not be specific  to domestic violence— it ‘would be for everything’— but that ‘the greatest impact would be in the domestic violence area’.

3.85 The DPP told the Committee that a second recommendation was that the DPP ‘be given an extraordinary power to review bail’.
 He told the Committee that:

At the moment, essentially the right to review bail arises only if there is a change in circumstances. So either the prosecution or the defence can seek a review of bail if there is a change of circumstances.

3.86 The proposal made by his office was that:

the DPP be given an extraordinary power to review bail, to capture those situations where magistrates just get things wrong, in our view.

3.87 He went on to say that:

This particularly arises in this family violence context. Magistrates, who are doing the best they can and with a resumption in favour of bail, will sometimes—it does not happen very often—give bail to people who, in our view and in the police’s view, are dangerous. Those people walk out of court muttering under their breath dire threats against people et cetera. That is a scenario. It does not happen every day but it does happen. In that situation we would seek an extraordinary power to review bail on our motion, not with fresh circumstances.

3.88 The DPP told the Committee that in practice this would mean that the DPP would ‘have a right to bring it before the court’:

If it arises in the Magistrates Court it could be reviewed back before the Magistrates Court before another magistrate. It does not necessarily need to go to a higher court. But at the moment we do not have a power, without showing a change in circumstances, to even bring the matter back before the court. So that is what we have suggested.

3.89 In relation to both of these suggestions—regarding breaches of bail being made an offence and that the DPP be given an extraordinary power to review bail—the DPP told the Committee that while these ‘two issues [had] not been taken up by government at the moment’, it was his understanding that they were ‘still under consideration’.
 
Change in Magistrates Court listing practices
3.90 During questioning the Committee noted that the DPP had in his Annual Report stated that the ACT Magistrates Court had previously not listed matters for hearing during intensive listings periods in the Supreme Court, and asked what impact this had had on the work of the DPP.

3.91 In response to the question the DPP told the Committee that:
The Supreme Court has very successfully dealt with issues of the backlog, and also the length of time matters were taking to come on for hearing, for trial, by organising its business in a series of intensive listing periods during the year. There are four of those periods; they run for about five weeks each. During those periods, in the Supreme Court the matters are over-listed; there are typically 30, 40 or 50 trials put into a period of five weeks. Obviously, all of those trials, from the point of view of my office, need to be ready to go; that involves a lot of resources in the Supreme Court.

3.92 The DPP went on to say that:

The Magistrates Court had previously agreed that it would not list matters for hearing in the Magistrates Court during the time when the Supreme Court had its intensive listing. It is true that the Magistrates Court lists have been blowing out. The response of the Magistrates Court has been that they can no longer not list matters in those periods when intensive listing is taking place in the Supreme Court.

3.93 However this change of practice, he told the Committee ‘puts a lot of resourcing pressure on my office, because we cannot be in two places at once’. Moreover, ‘Supreme Court trials are very labour intensive; they require two or three bodies, from my point of view, for each trial, for preparation et cetera’. He was able to ‘understand why the Magistrates Court wants to address the issue of its hearing lists’, and the combination of factors—resource requirements of Supreme Court matters and listing of Supreme and Magistrates Courts matters at the same time—amounted to a significant ‘resourcing issue’ for his office.

Rise in sexual assault cases
3.94 In hearings the Committee asked questions regarding sexual offences, noting noted that the DPP had stated in his report that:
Sexual offences continue to be over represented in the types of trials that are conducted, a reflection of the fact that pleas of not guilty are more common with these offences.

3.95 In responding to the question DPP noted that in this context:

when we say “over-represented”, we mean that people in these types of offences plead not guilty at a greater rate than other offences. In other words, for 100 offences it is more likely that the sexual offending will end up in a plea of not guilty and a contested trial than will other types of offences.
 
3.96 This, he told the Committee, reflected ‘a number of historical facts’, including that it had ‘been more difficult to obtain convictions’ for sexual offences.

3.97 The DPP went on to say that:

they tend to be cases that are word on word. But having said that, with advances in scientific techniques and advances in the law of evidence to deal with complaint evidence and so on and so forth, in practice they are rarely straight word-on-word cases anymore. But that has been the tradition; they have tended to be that. And quite possibly accused persons have been encouraged by lack of success to plead not guilty.

3.98 However, he told the Committee:

We are turning that around. One of the very gratifying aspects of this report … is that for the first year that we can remember there were a greater number of pleas of guilty prior to trial than there were trials.

3.99 The DPP told the Committee that this had led to a reduction in the proportion of sexual assault cases going to trial:

With those matters, with the plea of guilty prior to trial, they were probably heading towards trial, and at some stage they changed their plea--probably not in every case: some of them would be a plea of guilty at an early stage but some of them would be a plea of guilty at a later stage, including on the doorstep of the court.

3.100 He went on to say that:

We think that is one of the most significant statistics in this annual report, and it is one that gives us great heart, because it says to us that we are doing something right about the prosecution of sexual offending. Also, the juries, quite frankly, are getting a greater understanding of the dynamics of sexual offending. The great thing about the jury system is that it is dynamic, it does reflect community attitudes. Sometimes it is said that it lags a bit, but juries do really understand the circumstances in which these sorts of offences happen, and that encourages people to plead not guilty.

3.101 The DPP was asked for further clarification on whether his office was seeing an increase in the volume of sexual assault cases, and in response the DPP confirmed that there had been a rise in sexual assault cases handled by his office.
 

Answer to a Question Taken on Notice

3.102 On 12 November 2015 the Director of Public Prosecutions provided the Committee with an answer to a Question Taken on Notice regarding the volume of sexual offence cases.

Resourcing 

3.103 A further element of the Committee’s line of questioning about rates of sexual assaults managed by the DPP was the question of whether this placed an undue burden on resources, and if so how his office was managing.
 

3.104 In response the DPP told the Committee it was managing with ‘great difficulty’ and indicated a number of factors
—some of which have been considered above—which put pressure on his office’s resources:

Resources generally are another topic, but of course we are under pressure. Members can see that the work in superior courts is increasing. There has been no great change in the Magistrates Court. The complexity of work is increasing. We are doing more murder cases and we are doing them all in house et cetera. We are doing more sexual offending cases, and there is greater complexity around those, because there are more rules about pre-trial evidence and so on, special applications to do with tendency, et cetera. The area is getting more complex. That does put a bit of pressure on resources.

3.105 Responding further to this line of questioning the DPP told the Committee that he was ‘not going to sit here and pretend that there is not an issue with resources; there is’. He also told the Committee that in response to this his office had, for the first time, ‘put in a joint bid with Legal Aid’ because ‘a lot of the issues that relate to my office also relate to Legal Aid in the criminal area’, and so the two organisations had, in this instance ‘tried to coordinate that response’.
  

4 ACT Human Rights Commission

Introduction

4.106 The ACT Human Rights Commission appeared before the Committee in hearings of 6 November 2015.

4.107 Matters considered by the Committee included:
· the prevalence of cases handled by the Commission involving Aboriginal and Torres Strait Islander people, and cultural sensitivity entailed by handling such cases;

· actions by the Commission in the area of domestic violence, sexual assault and disability;

· actions by the Commission in relation to raising awareness of the Human Rights Act amongst the legal and public service communities;

· actions by the Commission on discrimination on grounds of pregnancy and religion;

· the proposed re-structuring of rights agencies; 
 and

· the Commission’s views on anti-consorting laws under consideration.

4.108 These are considered below.
Cases involving Aboriginal and Torres Strait Islander people

4.109 The Committee asked the Commission about numbers of cases it manages from Aboriginal and Torres Strait Islander people, and measures taken in responding to such cases.
4.110 In response, the Health Services, Disability & Community Services Commissioner told the Committee that:

We do deal with complaints from Aboriginal and Torres Strait Islander people. Our intake people ask people if they would like to identify at the start of a process. We have a RAP [Reconciliation Action Plan] which outlines the processes that we will go through to try and accommodate people’s wishes as much as possible.

4.111 The Human Rights and Discrimination Commissioner also responded, telling the Committee that:
I am the RAP champion under the Human Rights Commission RAP. We were one of the first ACT agencies to have one. We regularly have events to engage the community, such as the UN declaration of rights of Indigenous people. We held a film called Charlie’s Country at the National Film and Sound Archive. We have done a number of resources for Aboriginal people which we are going to launch on 9 December this year. We have put international Human Rights Day one day forward. All staff are trained in cultural sensitivity. It is a key criterion. 

4.112 Regarding number of contacts with Aboriginal and Torres Strait Islander people by the Commission, she went on to tell the Committee that:

When I started this job nearly 12 years ago we started collecting data to track whether we were serving the community. Of course it is voluntary identification. We also started fast-tracking Aboriginal clients with discrimination cases. That was so successful that all cases now have a similar process of early conciliation. 

4.113 Regarding cultural sensitivities, she told the Committee that:
We certainly take into account any sensitivities that people may have in having a face-to-face conciliation. If they do not want to face the perpetrator then we will do a shuttle conciliation in a separate room. We could even do it on the papers or on the phone. We do that ordinarily for cases of sexual harassment. There are cases that are more sensitive than others and, of course, Aboriginal clients would have that right, but in my experience most of them want to face their perpetrators and say what the impact was, and that is very powerful. 

4.114 The Children and Young People Commissioner also responded to the question. He told the Committee that:

We do deal with complaints and approaches from members of the Aboriginal and Torres Strait Islander community. As you would be aware, there is a significant overrepresentation of Aboriginal and Torres Strait Islander children and young people not only in care but also in the youth justice system. We have contact with the community in those areas quite regularly.
We also visit the Jervis Bay territory regularly and have done so for a number of years. In doing so we visit the community, the elders and, importantly, the children and young people of the community, and we visit the school regularly. We have undertaken a number of targeted consultations down there, including short films and cartoon workshops. I am regularly contacted by the community either to go down there and talk about an issue or just get involved in something that is happening in the community.

We also last year released a co-report between me and Dr Watchirs called Passing the Message Stick, which was an initiative where we engage with the community to talk about services that work well and do not work well for Aboriginal and Torres Strait Islander children, young people and their families. 

4.115 This report had been released in January 2015. The Commissioner told the Committee that it had been:

commended by the community as being a true engagement activity in the sense that we did not go there to investigate what the community told us. It was a conversation: tell us what you think, tell us what works well, tell us what does not work well, and we then passed that to the government for a response. 

Actions in relation to domestic violence, sexual assault and disability
4.116 The Committee asked the Commission about its actions in relation to domestic violence, sexual assault and disability.
 

4.117 In response, the Human Rights and Discrimination Commissioner told the Committee:
· that the Commission had ‘a resource that has been developed with the victims commissioner that is to be launched in the next few days about explaining what the rights of victims are and not just focusing on perpetrators’; 

· that the Commission handled ‘cases of sexual harassment’, and noted that there ‘would be unsuccessful cases of domestic or sexual violence that still meet the criteria of sexual harassment if it was not in the domestic sphere; 

· that the Commission had ‘proposed that the Discrimination Act be amended to include domestic violence as a ground of a protected attribute, so that if you are working and a victim of domestic violence that should not be a factor in losing your job’, so that if ‘the perpetrator appears at your work then you should not lose your job over that issue’; 
 
· that the Commission ‘routinely [comments] on amendments to the Crimes Act’, noting that herself and the Children and Young People Commissioner ‘attended the Domestic Violence Prevention Council extraordinary general meeting with proposals that we thought could make a difference for victims of domestic violence’; 
 and

· that these proposals had included ‘an amendment to the Act, and also a recommendation that the front-line services be given money to do what they are already’, and legislative amendments to provide for ‘having protected witnesses in civil cases, not just criminal cases, so that the perpetrator and the victim do not have to come face to face in the actual hearing and evidence could be videotaped’. 

4.118 The Health Services, Disability and Community Services Commissioner also responded to the question. She told the Committee of a project, detailed in the previous year’s Annual Report, being done: 

‘in conjunction with the Domestic Violence Crisis Service, Canberra Rape Crisis Centre, Women with Disabilities ACT and Victims of Crime Commissioner to look at options to assist women who had a disability and were escaping domestic violence and sexual assault’.

4.119 She told the Committee that information on this project was updated in the Commission’s current Annual Report:

The scheme to assist women with disabilities has been in operation for 12 months now. During that first 12 months it supported five people with disabilities to escape domestic violence who otherwise would probably not have been able to do so. It provided the supports that they needed to have their disability issues addressed, like having an Auslan interpreter and getting support in relation to personal care and child care et cetera--so things to adapt to the disability. 

4.120 She also told the Committee that:
The Victims of Crime Commissioner has committed to continuing to fund the supports needed for women for the next two years and the government has responded recently in relation to the report and accepted all the recommendations. 

Raising awareness about the Human Rights Act

4.121 The Committee asked the Commission for further detail on actions taken to raise awareness of the Human Rights Act 2004 by professional and government employers, what responses had been, and the extent to which this might lead to greater consideration of the Act, particularly in the Courts.

4.122 The Human Rights and Discrimination Commissioner responded to the question. She told the Committee that:

On 10 December 2014 we issued a report called Look Who’s Talking. It is about the dialogue model of how the Human Rights Act has impacted on the Legislative Assembly and the executive. It was an outcome of that that showed the impact on the legal profession was not as great as we hoped. 
 
4.123 In response, she told the Committee, the Commission had ‘engaged in several ways by having articles in local legal journals, at local legal conferences, and talking about pro bono work with solicitors’ firms’. 

4.124 She went on to tell the Committee that in her view the ‘problem [was] that a human rights breach has to be taken to the Supreme Court’:

It would be better if lower courts such as the Administrative and Civil Tribunal could take into account and give a human rights remedy at a lower level because that is where the majority of the work is happening in relation to government services that are public authorities under the Human Rights Act. 

Discrimination on grounds of pregnancy and religion
4.125 The Committee asked the Commission for an update on its work to protect women from discrimination on grounds of pregnancy, breastfeeding and religion, and whether cases were coming to the Commission which would provide signals to the community on anti-discrimination law in this area.

4.126 Responding to questions regarding discrimination in relation to breastfeeding and pregnancy, the Human Rights and Discrimination Commissioner told the Committee that the Commission had ‘taken initiatives over the years’.
 
4.127 Regarding breastfeeding, she told the Committee that the Commission co-published a pamphlet on breastfeeding with the Australian Breastfeeding Association, and that this was distributed ‘in mothers bags at hospitals, so that has a very wide coverage’.

4.128 Regarding pregnancy, she told the Committee that the Commission had a pamphlet which it was ‘working on getting that distributed through to all hospitals so that new mothers get that’. However, she expressed concern that the Commission was not ‘getting the pregnancy discrimination cases that we should be’, and noted that only one had been received in the reporting year. In her view ‘the legislation [was] fine’, impediments were ‘more of a resources thing, of getting out there in the community’. 

4.129 In relation to actions by the Commission on discrimination on grounds of religion, the Human Rights and Discrimination Commissioner told the Committee:

In relation to Muslim women, we have an initiative that is being launched on 16 November called “Diversity goes with the territory”. It is something we have been working on for a year. For five years we have had a race roundtable annually. That has been something that has been asked for by the community--that we have a social media public awareness campaign. That will focus originally on race and religion. Other grounds will come into that, such as sexuality, gender and disability, but the first focus is race and religion. 
 
4.130 She told the Committee that in her view: 

the Discrimination Act could be strengthened in that religion is not a ground of vilification; if someone speaks in a derogatory way to you in public, they draw on the grounds of race, and that is covered, or sexuality or HIV status, but it is not covered in religion. And that is something other jurisdictions do cover: Victoria and Queensland; and WA actually has a criminal law provision. 

4.131 In relation to this the Commissioner offered a further clarification, stating that present ACT legislation protected against discrimination on grounds of religion, but did not offer protections against the ‘public act’ vilification on grounds of religion.

4.132 She went on to say that she had done some ‘advices about people doing letterbox drops vilifying certain religions’. In light of this, she told the Committee:
Islam in particular covers people of a number of different races, so that cannot be caught up, whereas there is case law in New South Wales saying that people of the Jewish religion or Sikh religion may be caught by broadly interpreting the race power. In my view, religion is definitely not covered in the ACT, so that is something that could be fixed.

4.133 She also referred to a comprehensive review by Law Reform Advisory Council of the Discrimination Act, which was ‘still with the Attorney-General’, which made: 

proposals about possibly having vilification on any ground that is a protected attribute of discrimination. So vilification would cover everything, not just those certain grounds that are currently covered. 

Answer to a Question Taken on Notice

4.134 On 18 November 2015 the Attorney-General provided the Committee with an answer to a Question Taken on Notice regarding the work of the Human Rights Commission on discrimination on grounds of pregnancy and breastfeeding.

Proposed re-structuring of rights agencies

4.135 The Committee asked the Commission to comment on a proposal to re-structure rights agencies in the ACT, and for an update on the current status of the proposal.

4.136 In response the Children and Young People Commissioner told the Committee that:

All of the sohos [Statutory Office-Holders] that sit under the Justice and Community Safety portfolio are being reviewed and have been under review for a number of years now. The restructure has not actually begun in the sense of that many changes being made to date. We understand that the attorney is hoping to have the new proposal in place by early next year, which will require some legislative change. It simply is an amalgamation of the existing bodies, with some tinkering around the edges in terms of who is doing what. It is expected to be in place by early next year.

4.137 The Committee asked whether it was true that the proposal was to make these agencies ‘less top heavy’ and would not entail no ‘net loss of staff’, and what contribution the Commission had made to discussions on the proposal.

4.138 In response, the Children and Young People Commissioner told the Committee that:

We have been involved since—I think this kicked off probably two years ago. We as a group, so we are looking at all of the sohos [Statutory Office-Holders] who are here, had input into the discussions with the consultant who was engaged initially to come up with the first model. We commented on that. Then there was some further work done within the directorate and we had some input into that. Again, when the first model was released for public consultation, commissioners, other statutory officers and members of the community made comment on that. Then there was the latest model, which I believe has gone to cabinet and has been approved.

4.139 The Committee asked whether the proposal had been initiated through a bottom-up or top-down process.

4.140 The Children and Young People Commissioner responded, telling the Committee that this had been ‘an initiative of the Attorney-General’, who had written to all of the Statutory Officer-Holders administered by the Justice and Community Safety Directorate ‘saying that the attorney intended to undertake a review and would we cooperate and participate in the review’ and ‘[o]f course, we said yes’.
 

4.141 The agencies subject to review, and flagged for amalgamation, included Human Rights Commission, the Public Advocate of the ACT, the Victims of Crime Commissioner, and the Public Trustee.
 

4.142 When asked whether Statutory Officer-Holders had been happy with the process thus far, the Children and Young People Commissioner told the Committee:
I think all of us would agree that there are opportunities to review practice. Any agency needs time to sit back and say, “Can we do things better?” The commission has done that internally over many years. In terms of whether we are happy with the model, you would have to ask individuals who have been affected by the model. Different people have different views.

4.143 When asked further questions about the merits or otherwise of the proposal, the Commission told the Committee:

It is difficult to answer at this stage, because to some extent the devil will be in the detail. The model which is currently being proposed is a high-level model which outlines the functions of commissioners and those who will be leading the different teams. The model will involve the amalgamation of about 45 people into an agency. That is quite a task. I would be very interested to see how all those staff will be allocated under the particular functions to ensure that the commission meets the expectations of the community and the government.

4.144 When asked further questions about whether the proposal would involve job losses, and timelines for implementation of the proposal, the Children and Young People Commissioner told the Committee that the prospect of job losses had not been indicated in a discussion paper which had been circulated, but that it was likely that commissioners would have to reapply for their positions, and that the Attorney-General had proposed 1 April 2016 as the date at which the new arrangements would come into force.
 
4.145 The Health Services, Disability and Community Services Commissioner also made comment. She agreed that ‘the devil will be in the detail’, and told the Committee that it would be:

interesting to see how it can be set up so that conflicts of interest are dealt with when you have got direct service provision now combined into an agency with oversight of that service provision. There are going to be a few issues that will need to be worked through.

Commission’s view on proposed anti-consorting laws

4.146 The Committee noted that the Commission’s Annual Report had referred
 to anti-consorting laws under consideration in the ACT in connection with Outlaw Motorcycle Gangs (OMCGs), and asked what had been proposed and the Commission’s view.

4.147 In response, the Human Rights and Discrimination Commissioner told the Committee that she was ‘not sure officially what stage those proposals are at’, but there were: 
New South Wales laws that the Ombudsman has looked at, and his report has shown that it has been over-applied to Aboriginal people and people of lower socioeconomic income. I would be concerned if provisions were over-inclusive. Any such laws--I do not think they have yet been introduced--would need to be very carefully framed, given the evidence in the New South Wales jurisdiction of such laws.

4.148 The Commissioner also told the Committee that she thought that move-on powers were ‘part of the proposal’ being considered for the ACT.
 

4.149 In response to further questions, the Commissioner told the Committee:

· that move-on powers were distinct from ‘outlaw motorcycle gang powers’;

· that ‘in the past when there was a national move to outlaw motorcycle gangs [the Commission was] in favour of targeting serious organised crime’; 
 and 
· that, given that there were ‘now two gangs in the ACT’, she was anticipating that new laws may be introduced.

4.150 Making further comment, the Commissioner stated that the Commission had not seen any draft legislation, but was ‘certainly aware of the problem in New South Wales that we would not want replicated in the ACT’. When asked to clarify the Commission’s concern in this regard, the Commissioner told the Committee that this was the ‘overapplication of move-on powers to Aboriginal people and lower socioeconomic communities such as homeless people’.

Answer to a Question Taken on Notice

4.151 On 18 November 2015 the Attorney-General provided the Committee with an answer to a Question Taken on Notice regarding emergency actions under the Children and Young People Act 2008.

5 Legal Aid Commission (ACT)


Introduction

5.152 The Legal Aid Commission appeared before the Committee in hearings of 13 November 2015.
5.153 In hearings, matters the Committee considered included:

· the operation of the Legal Aid Commission’s Helpline;

· responses to funding losses;

· outreach to Aboriginal and Torres Strait Islander and Cultural and Linguistically Diverse (CALD) communities on domestic violence;
 
· support for staff to protect against burnout;
 and

· responses to siloing of Domestic Violence services.

5.154 These are considered below.

Operation of the Legal Aid Commission’s Helpline
5.155 The Committee asked Legal Aid ACT about its Helpline service, described in its Annual Report 2014-15 as taking 14,000 calls in the reporting year: significantly in excess of the anticipated 9,000 calls. In relation to this, the Committee asked whether this higher than expected number of calls had affected the Commission’s ability to resource its other services.

5.156 In response, the Chief Executive Officer of the Commission told the Committee:
We were required to redirect resources internally, and we have done that in a couple of areas. One is in relation to helpline services; we have had to put more people on those lines and streamline our services so that more lawyers are available for the helpline. That has been something we have been able to do within our budget.

5.157 The Chief Executive Officer told the Committee that:

The service itself, we think, is showing dividends in the sense that we think that this service is giving access to a whole lot more people in Canberra who otherwise would not be getting some advice, but it is also cutting down the applications and allowing us to channel and refer people to appropriate areas.

5.158 In relation to this last point, he told the Committee:

We have seen this particularly in relation to setting up some additional advice clinics. For example, we are now running a small business advice clinic where we target tradies, mum and dad investors and cafe owners who come in to get advice in relation to a whole range of matters. We are funnelling them in there. That is done in cooperation with the private profession and the University of Canberra.

5.159 In addition, he told the Committee the Commission had:

also just started … moving work that we find in these areas into an employment clinic which we are running in consultation with a private firm who are doing it pro bono with our lawyers. So we are finding ways of getting more done with less money.

5.160 In relation to all these activities, the Chief Executive Officer told the Committee that:

The helpline is a real trigger for people and it is fantastic to see the growth in those numbers. They are up from 9,000 or fewer only a few years ago. That says that Canberrans really want some advice and assistance for these kinds of matters. If we assume that the legal aid environment really is, in the end, about helping people help themselves, it is these kinds of early intervention services which are going to be efficient and economical for the government to fund.

5.161 In response to further questions, the Chief Executive Officer told the Committee that the Helpline was run in-house, by lawyers employed by the Commission. The Commission had responded to increases in calls to the Helpline by hiring further staff, paid for by redirecting funds already allocated to the Commission.
 

5.162 When asked the average length of calls to the Helpline, the Chief Executive Officer told the Committee:

Optimally, they are done within about six minutes. It can take longer. If it starts to take a bit longer, they are referred into our advice services and our walk-in service if it is a trickier or more complicated matter. If, as I said, it is a small business owner, we refer them to the advice clinics. They can come in and have half an hour of free assistance. Sometimes it can be very quick. I drop in and do 10 calls on the advice line from time to time just to get a feel of what people are saying. It is a whole range of matters from dividing fences to dog bites, annoying neighbours, nuisances and family and domestic violence issues. We are able to pick them up and refer them.

Response to funding losses

5.163 The Committee asked the Chief Executive Officer about a loss of funding experienced by the Commission, and how this had come to pass.

5.164 In response, the Chief Executive Office told the Committee that:

the funding losses relate to the Law Society’s statutory interest account. We basically receive funds in four ways. One is from the Commonwealth; one is from the Territory; and then there is the Law Society through their statutory interest account where they provide legal aid funds for use by community legal centres and legal aid commissions. We also generate some income from client contributions.

5.165 He told the Committee that in relation to funds provided by the Law Society of the ACT, the loss to the Commission had been ‘significant’: 

It has moved from 1.4 million less than a year ago back to 9.6 hundred thousand dollars. That is probably the largest drop in legal aid funds in the history of legal aid in the ACT.

5.166 He went on to say that he was ‘not at all blaming the Law Society for this’: 
This money is generated by and depends on the interest they earn in their statutory interest account and they need to distribute that money as best they can. I am not blaming them at all.
  
5.167 However, he told the Committee ‘the reality is that that is a 30 per cent loss and we have had to find ways of coping with that’.

5.168 Asked whether this loss, of ‘close to’ $500,000 had made it necessary to reduce staff, the Chief Executive Officer told the Committee that the Commission had not. Rather, the Commission was ‘regearing our staffing so that we have more junior employees’. Numbers of senior employees were reduced through ‘natural attrition’ and the Commission’s Enterprise Bargaining Agreement had been changed to allow for a ‘third category of lawyer’, where previously the Commission ‘only had two’.
 
5.169 The Chief Executive Officer went on to say that:

The EBA was 100 agreed by our staff last year. That meant that when someone left at the top of the legal 2 level they could be replaced by 1½ to two people at the legal 1 level. So we have done that. In addition, we looked at our costing structures, where we were actually expending money, in particular around consultancies and in the corporate area; we did not renew some positions in that corporate area when people left. We are putting our money into front-line service delivery. In the past year, we have actually increased our FTE. Of those, six are lawyers.

5.170 When asked whether changing the proportion of senior to junior staff would affect the quality of output, the Chief Executive Officer told the Committee that:

The key to this is to identify the nature of the work and ensure it is appropriate. For example, with duty work in the criminal court here in the ACT we can train lawyers at legal 1 level to do that kind of front-line service work in relation to bail applications; they can keep up with volume and standard in that way. Then we look to identify the more complex cases to be delivered by more senior lawyers. We are doing the same in family law.

5.171 He went on to tell the Committee that:

The other way we have saved is by getting more matters done in family law through family dispute resolution. We have got a success rate there of about 72 to 75 per cent annually. What that means is that whenever a matter settles at that stage, it cuts our costs downstream. We have moved from doing about 100 of those a year a few years ago to doing over 200. And 125 settled family law matters is a big saving both to the courts and to our external legal budget.

5.172 The Chief Executive Officer told the Committee that, more broadly, the Commission had responded to the loss of funding by ‘regearing and identifying’:
I suppose the best analogy is that we stepped back, had a look at the commission and said, “If you were a business, if you were running as a business, how would you expend your money in the most efficient ways?” We have set up a system for that.

5.173 When asked if further use of Information Technology could assist the Commission in this process, the Chief Executive Officer answered in the affirmative and told the Committee that:

We have been talking about the use of smart forums, for example. It would be fantastic if people could apply for legal aid or come to Legal Aid and do that from wherever they were—whether it was in your office, at the local library or at Access Canberra. We have had an initial meeting with Access Canberra. We may not use smart forums, but we are going to be using electronic technology to help that. Access is crucial from that point of view, and IT is the future. 

Outreach to Aboriginal and Torres Strait Islander and CALD communities on domestic violence

5.174 The Committee asked questions regarding references in the Commission’s Annual Report to: 
Improving outreach services, particularly to the Aboriginal and Torres Strait Islanders and culturally and linguistically diverse communities.

5.175 In responding, the Chief Executive Officer told the Committee that:
We have taken particular strategies to improve our services to the [CALD] communities as well as Aboriginals and Torres Strait Islanders. The commission’s public face needs to be an open door to everyone in Canberra. If you walked in now you would see “welcome” in about 10 different languages on our doors. You would see a lot more colour around the walls. We do not look like a dentist’s surgery anymore. We have a lot of colour going on. It is not a sterile looking place.

5.176 He went on to tell the Committee that:
In the past year we have employed an African communities liaison officer who is a fellow from Zimbabwe. We have trialled that. We have just advertised for a Muslim communities liaison officer. We may employ two. We have had great success with our Aboriginal and Torres Strait Islander liaison officers. We are looking to break down those barriers and make ourselves an open and welcome place.

Protecting staff from burnout

5.177 The Committee asked how the Commission supported staff dealing with traumatised clients, and how it protected against burnout in the workplace.

5.178 In response, the Chief Executive Officer told the Committee that the Commission had a counselling program. He also suggested that these potential hazards created a need for ‘better supervision and better systems of supervision’. The Commission had found that its former flat staffing structure ‘was not allowing us to provide the best supervision for our lawyers and our front-line staff’.

5.179 The Chief Executive Officer described a new staffing structure employed by the Commission in this way:

Putting it in terms of people—and this is the trend in the commercial world—the favourite phrase used by most businesses now is “pods of people”. I cannot quite come at the pods. I like “teams” a bit better. They are a group of people who work together and are familiar with each other’s matters and have, we would argue, a personal support for each other, which is crucial when you are dealing with clients who generally have a range of disabilities from mental illness through to other disability.

5.180 When the Committee asked whether this included capacity to rotate staff who had been working in particularly stressful roles, the Chief Executive Officer told the Committee that:

Over the past 18 months we have introduced a system that says, “You’re employed by the commission. You aren’t employed just to be a criminal lawyer. You need to be able to move around and work in different areas. We will support and train you to do that.” Particularly now with the junior lawyers we are making sure that we move them on a regular basis. That has been very well received, particularly by generations Y and X who like to move around a lot in any case.

5.181 He went on to say that:
We are trying to encourage some of the more senior lawyers to do the same thing. If they have been doing crime for 10 or 15 years or family law for 10 or 15 years, let us have a think about moving them. That requires a lot of cultural change. As you probably know, lawyers like to be familiar with what they do every day. They are very comfortable with that. Introducing this kind of culture takes time but I have got a great deputy and executive team who are right behind all that.

5.182 The Chief Executive Officer also told the Committee that, in addition to these measures:

people need to identify when they are starting to get burnt out, when they are starting to be stressed. Our HR officer has got an EPA system. Employees are adequately counselled very quickly if that is required.
 

Responses to siloing of Domestic Violence services

5.183 The Committee asked the Chief Executive Officer questions relating to the prevalence of Domestic Violence cases and how to break-down the siloing in services that had been commented on in hearings with the Victims of Crime Commissioner.

5.184 In responding, the Chief Executive Officer told the Committee that the Commission had:
increased our workload by over 29 per cent in relation to domestic violence. The statistics are on page 37. You will see we have had to resource additional lawyers. We are now running basically a full-time domestic violence advocacy service in the courts every day. On Tuesdays, which is a particularly heavy day, we have three lawyers there.

5.185 Regarding siloing in services related to Domestic Violence, the Chief Executive Officer told the Committee that he ‘could not agree more that we need to be holistic in the way these are dealt with’. For this reason, he told the Committee, the Commission was seeking to work more closely with the Women’s Legal Centre, which was also in the process of recruiting to a new position in the Domestic Violence area.

5.186 He also told the Committee that:

In the new court structure we are looking to collocate with the DVCS, the domestic violence service here. So we will actually be running our advocacy service in the same place and at the same entrance as the Victim Support service.

5.187 More broadly, he told the Committee:

in particular over the past year, our role in working with other service providers, including non-legal, has been renewed. The kinds of assistance required here are obviously legal advice, but it is often in relation to housing and tenancy matters. The context is that we are starting to work much more explicitly with domestic violence shelters and other non-government services, and see that as part of our role. 
 
5.188 The Chief Executive Officer went on to say that:

The commission in the past has been a bit overly legal and a bit siloed about, “Here’s your legal problem and we’ll help you with that.” We are changing that. We are looking at clients more holistically. And that has been required by government. Referral is key.

5.189 Expanding on this, the Chief Executive Officer told the Committee that there were: ‘probably in Canberra 100 to 150 families who provide the bulk of the work for a whole range of services around Canberra’.
 For these families:

If they have a criminal problem, there is a housing problem, there is a family law background problem, there is a domestic violence problem and there is a health problem.

5.190 To respond to this, the Chief Executive Officer told the Committee:
our idea in doing outreach is to try to link all of that up. We have formed partnerships with the Migrant and Refugee Resettlement Services. We have formed a partnership with Communities@Work. So we are providing services in their offices, to better link between them and us.

5.191 As a result, he told the Committee, when clients present, they will be getting the ‘whole gamut’, so that ‘when they come in, they have a range of problems, and we are part of the solution’. ‘People make better decisions if they get good advice’, he told the Committee.

Answers to Questions Taken on Notice

5.192 On 27 November 2015 the Attorney‐General provided the Committee with answers to Questions Taken on Notice regarding:

· Legal Aid ACT outreach services; and
· Legal Aid ACT and the proportion of work undertaken for victims and perpetrators.

6 Public Advocate and Public Trustee


Introduction

6.193 The Public Advocate and Public Trustee appeared before the Committee in hearings of 6 November 2015. Previously these two roles had been separate. Regarding this the Public Advocate and Public Trustee told the Committee that:
I am currently appointed as Public Advocate in place of [the Human Rights and Discrimination Commissioner who] completed a term as Public Advocate on 30 June. I commenced on 1 July. My term of appointment is to the end of March next year pending the completion of the review of the rights of protection agencies in the ACT. I am presently undertaking the role of Public Advocate in addition to the role of Public Trustee.

6.194 The Former Public Advocate advised the Committee that she had been in the position until the end of the reporting year currently under consideration. In light of this she asked to remain at the Table and appear as a witness for hearings on the Public Advocate, to which the Committee agreed.
 
6.195 The Committee considered the following matters  in relation to the Public Advocate and Public Trustee:

· the merging of the roles of Public Advocate and Public Trustee;

· obligations and compliance work flowing to Public Advocate as a result of new mental health legislation;

· update on a significant case of fraud at the Public Trustee and protections against future fraud; 

· the relationship of the Public Trustee with Aboriginal and Torres Strait Islander people;

· the role of Public Trustee as Chair of the ACT Official Visitors Board; 

· source for funds repaid to defrauded clients of the Public Trustee;
 and

· the proposed amalgamation and collocation of rights agencies. 
 
6.196 These are considered below.

Merging of roles of Public Advocate and Public Trustee

6.197 In hearings the Committee asked the Public Advocate and Public Trustee to respond to views quoted in the press stating that the merger of the two roles ‘threatened the reputation of the guardians unit’ [in the office of the Public Advocate] ‘at a time when two former staff of the Trustee’s office are accused of fraud’.

6.198 In responding to the question, the Public Advocate and Public Trustee told the Committee, regarding a case of fraud at the office of the Public Trustee, that:

The Public Trustee already handles the affairs, as financial manager appointed by ACAT, for some 500 people and has done so for quite some significant period of time. I have addressed this committee on several occasions about the Public Trustee, about a mature fraud, corruption and risk management strategy that we had in place. It was disappointing, notwithstanding having a policy and strategy like that in place, to discover that there had been fraud committed.
My annual report as Public Trustee deals with the outcome of that and I might make the point that in that regard every cent of every amount of loss that has been occasioned by any person--there were 110 individual instances--has been fully repaid and contained within the last financial year. The two persons concerned will be before the courts on the 10th of this month.
 
6.199 The Public Trustee and Public Advocate then went on to comment more directly on the merger of the roles of Public Trustee and Public Advocate, asserting that there was an overlap in the work done by the two offices: 

of the 205 people that the Public Advocate was appointed as guardian to by ACAT during the last financial year, that number of clients has shared representation by both the Public Trustee and the Public Advocate to the tune of about 125 to 130. It varies from time to time.
So there is a commonality, if you like, of decision making under the Guardianship and Management of Property Act in relation to those 125 people. That figure has been reasonably constant for 10 years, with minor increases every year, and I am not aware of any instances, apart from the instance you mentioned of the matters before the courts, of there having been any occasion of the rights of any of those represented persons being at risk. 

6.200 The Public Trustee and Public Advocate went on to say, regarding the merger of these two statutory offices that:

I fully understand that change is difficult for people in any period of change. I also fully understand that people who undertake the work of guardianship are what we might call vocational. They are very, very committed to the kind of work that they do and in statutory offices like that, and perhaps in places where other vocational people are employed, such as perhaps paramedics, nurses and teachers, there can often be a tension between being vocational and being a public servant. So I do understand all of that and the strength of the feelings of people about change.

Affect on the Public Advocate of new mental health legislation 
6.201 During questions, the Committee noted:

· the passage of the new Mental Health Act 2015;

·  the increase of references to the Public Advocate in the Act compared with the previous Act; and

· a likelihood that this would result in increased reporting obligations on the part of the Public Trustee.

6.202 In light of this, the Committee asked how these obligations would be met by the office of the Public Advocate.

6.203 The Human Rights and Discrimination Commissioner, formerly the Public Advocate, responded to this question. She told the Committee that:

The Public Advocate’s Office was given one staff member to cope with the new mental health legislation. It was planned to come into force in November. It has been given a reprieve until March. So there are now two officers, whereas traditionally there has been only one, dealing with mental health and forensic cases. Certainly, no compliance work has been done in the period when I was Public Advocate because we were very stretched for resources. Certainly, with the new mental health legislation, there could be more compliance work done by the Public Advocate’s Office with the new resources.

6.204 Asked for a definition of ‘compliance work’, the Commissioner told the Committee that this entailed checking:

that the Act has been fulfilled regarding people being involuntarily detained: whether the proper people are being notified, whether the registers are being filled where people have force used against them or involuntary treatment.

6.205 When asked whether the current level of staffing would allow the requirements set out in the new Mental Health Act to be fulfilled, the Commissioner told the Committee that:

Part of the work is not just doing the public advocate work but also notifying professionals who have new provisions that they need to comply with. That is probably something that should be done in partnership with the Health Directorate because Health Directorate staff perform those functions. But as an oversight agency the Public Advocate needs to do some work with consumers to tell them what their rights are and to be familiar with the new legislation. So that is a partnership in terms of responsibility about what the new provisions are and what people’s responsibilities and rights are.

6.206 When asked what plans there were to get that information to consumers, the Public Trustee and Public Advocate told the Committee that:

The Public Advocate’s Office, moving forward, will become part of a new rights protection agency from the end of March. The role of oversight and compliance, if I can add to what Helen said, has probably been notoriously under-resourced in the past, to the extent that the additional injection of funding by Health in relation to the Mental Health (Treatment and Care) Act has created some relief. I should mention that the new out of home care strategy that is proposed to be introduced will also result in extra resources being provided to the office going forward.

Answer to a Question Taken on Notice

6.207 On 18 November 2015 the Attorney-General provided the Committee with an answer to a Question Taken on Notice regarding the effect of the new Mental Health Act 2015 on the Public Advocate.

Update on fraud at the Public Trustee 

6.208 In his opening statement the Public Trustee spoke about a significant fraud which had emerged in the office of the Public Trustee in 2013. He told the Committee that:

In the past two years the Public Trustee has probably undergone one of its most difficult times in my time as Public Trustee. The process, at least in terms of clients’ compensation, has come to an end; 30 June is now reaching a criminal phase. It has also been, on reflection, a very difficult time at the Public Trustee in that, for completely different reasons, and I foreshadowed this many years before the last year or two, we were facing the loss of some very senior, experienced managers. That has happened with, might I say, good effect. In terms of performance, it is very often seen by, say, the Chief Minister, Treasury and Economic Development Directorate as a measure of our performance that we return a surplus, but that is not really the measure of performance, notwithstanding that it was probably the third highest surplus in the past 10 years.
 
6.209 However, he told the Committee, ‘probably the greater measure’ was ‘community confidence in the services provided by the Public Trustee’ which, he said, was ‘at an all-time high’.
 
6.210 When asked about measures in  place to guard against future instances of fraud, the Public Trustee told the Committee:

As you are aware, we immediately engaged KPMG Forensic on three bases. Two of those were to undertake a controls review, and another one was to investigate the alleged occurrences. The controls review resulted in a report. The report identified up to 15 items that could be addressed. Over the past 18 months we have addressed those items. Some of them have taken longer because they involve upgrading to a new database, with its own inherent problems. But most particularly, the item that makes the difference is the appointment of an independent property manager that reports to me. It takes the role away from staff in managing people’s individual property.

6.211 He went on to tell the Committee that:

The other important significant change was the acquisition of software some years ago that led to the discovery but is now used in an everyday manner to trawl our databases. Staff know that it is happening. I welcome that innovation. It is looking for metrics that are commonly evident in fraud. These were advised to us by KPMG. What I mean by that is that at the very simplistic end you would be looking for a staff bank account in a government business system. That is an absolute indicator. At another level, it may be looking at the number of times an individual staff member used an outside contractor, and why. Those have been significant and ongoing. Obviously one does not know whether fraud is happening in an organisation until you discover it, so you do not really know how effective it is. 

6.212 When asked whether the Public Trustee had its own IT [Information Technology] Auditor, the Public Trustee told the Committee that:

We have an internal audit committee that has an agenda across our complete fraud, corruption and risk strategy. In fact, that strategy is the agenda document which is used in internal audit. One of the changes that we made in the last 18 months was the appointment of an independent external person, who coincidentally was previously a member of the Public Trustee Investment Board and was also a senior executive at ACT Treasury. You may know of Roger Broughton; he has been appointed as the independent chair of that committee.

In terms of IT, we do not have any IT specialised staff and rely totally upon the services available to us from ICT Shared Services. Apart from audits of particular processes, I am not sure that there are audits of IT systems as such. The new systems have got to meet government standards before they are implemented.

Public Trustee and Aboriginal and Torres Strait Islander people 
6.213 The Committee asked the Public Trustee what improvements he had noticed in the organisation as a result of Aboriginal and Torres Strait Islander awareness training for staff.

6.214 In response, the Public Trustee told the Committee that it was ‘very difficult for us to know’:

We do have Aboriginal and Torres Strait Islander people as clients for financial management, for will-making and in terms of trusts, but it is very much low-level figures. We do not formally have a question that asks clients to identify whether they identify as Aboriginal or Torres Strait Islander or otherwise. We did, in the last six months, introduce free will-making for Aboriginal and Torres Strait Islander persons or for persons who identify as Aboriginal and Torres Strait Islander persons. That has been publicised. We have a webpage accordingly. We have a fact sheet. It has resulted in six wills being made for Aboriginal and Torres Strait Islander persons at no cost. And as you may know, the Public Trustee may only act to prepare a will where they are appointed as executor in that will. We followed the lead of Queensland in doing that. It has been fairly widely publicised and we propose to do more on that basis.

6.215 He went on to tell the Committee that there was in general a low level of awareness about the need to have a will in both the Indigenous and non-Indigenous communities:

You may remember the story of Ben Catanzariti, a young fellow who died in an industrial action in Fyshwick or Kingston. His mother, Kay Catanzariti, has established an organisation called Will It Your Way. One of the planks of her crusade is to ensure that young people and Aboriginal and Torres Strait Islander people are educated about the need to have a will. The kind of common push back you get from groups in both of those cases might be, “I don’t need a will; I don’t have assets.” We only need to look at Ben’s case to know that he had a superannuation policy with a death and disability cover worth quite a lot of money. He did not realise when he was going to die and he did not know the circumstances of his death. Given the circumstances of his death, there will be a significant payment to his estate. The major problem that follows is that he had no say in where that money would go because he died without a will. So the laws of intestacy will apply, and may apply quite a different result to what he may have wished. We have now engaged with Kay Catanzariti. We promoted that at a recent meeting of all public trustees in Australia in Melbourne. We are hoping that they will do the same thing as we have done and become interested persons on her website.

6.216 When asked why the Public Trustee did not seek to find out whether its clients wished to identify by Aboriginal or Torres Strait Islander, the Public Trustee told the Committee:

Traditionally I do not have an answer for that. I guess we can do that. We do not have systems in place to do that. I guess it is probably because the numbers have been relatively low and, whilst we did engage in a study with the University of New South Wales around customary law issues, they do not seem to apply in the ACT in the same way they do in other jurisdictions. I guess the level of assimilation into western forms of succession law here is much greater than it is in, say, the Northern Territory, Queensland and Western Australia. But that is probably something we can and should do. 

Public Trustee as Chair of the ACT Official Visitors Board 

6.217 The Committee noted references in the Annual Report 2014-2015 to the Public Trustee’s new role as Chair of the ACT Official Visitors Board, and asked the Public Trustee to comment on the role.

6.218 In response, the Public Trustee told the Committee:

The changes that brought about the Public Trustee’s involvement were principally brought about to create separation between the roles of official visitors and the directorates that they call operational directorates, which have responsibility for those program areas. It was also intended that the Official Visitors Board would be created but not have any role in the day-to-day work of an official visitor. We do not have any influence and they do not have any reporting role to the board. The purpose of the board is to be a support mechanism that provides, once a recommendation has been made, for ensuring that the appointment is made of an official visitor and ensuring that vacancies that come up from time to time are dealt with to ensure that official visitors are trained. We have a training day every year. It is probably useful to note that people who come into that role are usually significantly qualified in what they do; the kind of training that we can provide them is more around what they can expect when they might go to the AMC, for example, or to a mental health institution, or to provide them with safety mechanisms around doing that. We also look after remuneration of official visitors, providing them with all the administrative trivia that might go around their engagement--posters, a website, community awareness and those kinds of things. We do not have any role in their day-to-day activities, and that was intended.

6.219 The Committee asked
 whether the Official Visitors continued to report to their respective ACT Government Directorates, to which the Public Trustee responded:

Yes. They have a reporting role to the director-general for the directorate and then the director-general is required to collate those reports and provide an annual report. I believe that some of the official visitors will report directly to the minister concerned. I think that is allowed; some do and some do not. Then there are guidelines that have been set in terms of the numbers of physical places that they might visit; that will impact on the number of official visitors who are allocated to that particular matter.

Source of funds repaid to defrauded clients
6.220 The Committee asked the Public Trustee questions as to how compensation payments to defrauded clients of the Public Trustee would affect insurance premiums.

6.221 The Public Trustee responded, saying that his office had not yet ‘been made aware as yet of the increase in the premium’, but that he would ‘expect that to happen’. However he told the Committee that his office was insured through the ACT Insurance Authority ‘as brokers’ and that the understanding of his office was that ‘the government insures itself’. As a result, he told the Committee, he was ‘not really sure that behind our insurance policy there is in fact a private insurer’, and that ‘the government actually insures itself’.

6.222 When asked whether this meant that costs for recompensing clients subject to the fraud had in fact come out of public revenue, the Public Trustee agreed and, additionally, stated that this process would be ‘subject to confiscation of criminal assets recovery processes where appropriate’.

6.223 When asked about the total figure that had been paid to defrauded clients of the Public Trustee, the Public Trustee told the Committee:

The total amount was $1.736 million back to some 87 clients. There is a breakdown shown [in the Annual Report] of capital, $1.468 million. On the interest payable, we arrived at an algorithm on which we calculated interest on loss that was agreeable to both ACTIA and the investigators. That helped us. The prospective capital gains, the absence of moneys from an investment scheme, was again a determination of amounts that could possibly have been lost because the money was out of an investment scheme. The additional carry forward income related more to taxation issues, which was the final item that we looked at. We had to do some amended taxation returns around that.

6.224 Responding to further questions, the Public Trustee agreed:

· that the total figure for payouts to defrauded clients was the sum of these figures, quoted above;

· that this had been paid out by the ACT Insurance Agency, ‘in addition to some of the costs’; and 

· that this had ‘come out of consolidated revenue’.

Proposed amalgamation and collocation of rights agencies 

6.225 The Committee asked the Public Trustee to comment on what the proposed amalgamation of rights agencies would entail for the location of agencies and their staff.

6.226 In response, the Public Trustee told the Committee that:

The term co-location has been used liberally throughout the whole process. I understand that we are talking about one new entity with one head. Clearly co-location is what would be required. We occupy the whole ground floor of 221 London Circuit. There is no space for growth now. It has reached its maximum. I understand that there is vacant space within the building.

6.227 He went on to tell the Committee that:

In any accommodation change I believe it is vital that the guardianship role be collocated, but not mixed, with the financial management role. To achieve that, it would be necessary then I think to move a discrete unit such as the more legal, commercial part of Public Trustee that deals with wills, estates and trusts to another floor. That also achieves a distinction in dealing with a different client group. The Public Trustee still has an everyday appearance at its office by persons who are under financial management orders who co-mingle with people who are attending for wills.

The experience has been that sometimes it is not a good mix, and that would be improved by moving that to another level. But it is very early days. I think a person is being appointed from outside as a change manager to help us through that process.

6.228 When asked if someone had been appointed to this position, the Public Trustee told the Committee that there was ‘a process underway at the moment to recruit a person to manage not just the Public Trustee guardian change management but the whole restructure process’, and that the restructure was to be finalised by 30 June 2016.

6.229 Commenting on the proposal merger, the Public Trustee told the Committee that:

I am very well aware of some areas where the law has created, if you like, silos in ways that the community is required to deal with both the Public Trustee and the guardianship role. For example, the Public Trustee can only take a power of attorney for financial and property matters, and the guardian takes appointment for health and personal care--two separate interviews, two different appointments, two different officers--and you have the nonsensical situation where a person might attend first at the Public Trustee and be found to have capacity and then go to the other office and be found not to have capacity. That is not what you would call conjoined decision making or conjoined government response.

6.230 On the other hand, he told the Committee:

the role of jointly financing and acting as guardian for the same person should , in its purest form, have those people talking to one another closely but not necessarily becoming part of the same discipline. I think that the success of this will depend very largely on ensuring that the discipline of guardianship and the discipline of financial management remain entirely separate, that one does not influence the other. And I think that may have been at the top of concerns of some of the guardians that you mentioned earlier in the news reports.

6.231 When asked if he had had the opportunity to rejection the proposal for amalgamation, the Public Trustee told the Committee that:

I have to admit that when the first iteration of what was being proposed was put forward I did not like the idea, and I expressed my dislike of the idea. I think it was based upon the fact that there would be a totally different structure in which the Public Trustee’s financial management unit would be divided and part would go into the guardian’s office, and that did not seem to me to make sense at all. Through the process that was facilitated by an external body I have come to think that the current model could work and should work and certainly has worked in British Columbia, which is quite a progressive jurisdiction. There is no model for this anywhere in Australia.

6.232 He went on to say that he had:

attended a meeting of the Australian Guardianship and Administration Council in Melbourne recently, and I have to say they were quietly interested in what we were doing because it seems to provide a solution for other small jurisdictions like Tasmania and the Northern Territory where they are going forward in terms of small pocket offices not being able to exist on their own.

7 Victim Support ACT
Introduction

7.233 The Victims of Crime Commissioner appeared before the Committee in public hearings of 6 November 2015.

7.234 Matters considered included:

· a new Victims Of Crime Financial Assistance Scheme;

· alcohol-related violence;

· proposed changes in the application of Restorative Justice;
 and

· the present experience of victims of Domestic Violence in the criminal justice system.

7.235 These are considered below.  
A new Victims Of Crime Financial Assistance Scheme
7.236 The Committee asked the Commissioner to comment on a proposed new Victims Of Crime Financial Assistance Scheme. In response the Commissioner told the Committee that:
The new scheme will be implemented by, first of all, creating processes, procedures and policies. We are in the process of doing that at victim support. We need to construct a database. We are in the process of scoping that. There are staff already engaged in this activity that are permanent officers of the organisation already. We will bring on new staff early next year, two assessors in particular who will be required to assess applications.

7.237 In response to questions about when the scheme would be implemented, the Commissioner told the Committee:

We would expect that the legislation will be in place and will have been debated and we would be ready to operate from 1 July if not sooner. I am aware that the bill is being drafted as we speak. One of my staff members is working closely with the Justice and Community Safety Directorate to provide drafting instructions for the bill and to contribute to the policy debate around that. So we are well advanced in preparing ourselves for the new scheme.

7.238 The Committee asked the Commissioner for information on how the new scheme would determine appropriate amounts of compensation to victims of crime.
 In response, the Commissioner told the Committee:
The idea is that there will be categories of victims according to the types of offences that they have suffered and that those different categories will attract a certain amount of money, which we call recognition payments. That would be one way that we would be administering or delivering a form of recognition to the community for the harm that individuals suffer through crime.

7.239 In addition, he told the Committee, the scheme would:

reimburse costs for people who have suffered violent crime and for the costs associated in their recovery. That might include medical expenses or loss of wages and earnings. And then there will be some capacity to provide emergency payments particularly around people’s safety. We will be able to respond quickly to their safety needs, for example, assisting people change locks on houses or move. That is how the scheme will operate. 

7.240 He went on to say that it was ‘difficult to determine levels of harm for people’. In response to this question, he told the Committee: 
What we have thought would be the most efficient way of going about this was to equate recognition payments to the type of crime that they have suffered. Then there would be some aggravating factors associated with that. Someone that has suffered a sexual assault would attract a certain amount of recognition but if that person was a child at the time--that is an aggravating factor--there would be additional payment on top for that factor. 

7.241 The Committee asked the Commissioner whether victims of crime would need to apply for financial assistance under the new scheme, or whether they would be offered assistance during a judicial process.
 In response, the Commissioner told the Committee that:
People will need to make application under this scheme, as is currently the case. The difference between the new scheme and the current one is that we will case-manage people through that process so that they will not be left to their own devices or have to rely on a solicitor to act on their behalf, although they still can do that. We will be incorporating this scheme in our organisation alongside our case-management process.

7.242 The Committee asked the Commissioner’s view on the strengths and weaknesses of the new administratively-based scheme compared with the current court-based process.
 In response, the Commissioner told the Committee that he saw ‘mostly positives’ in relation to the new scheme:
I think a court is not the right place for a victim to bring forward an application for recognition or payment. I think an administrative scheme is going to be a lot less intimidating. I think it provides the capacity for case management which is not possible within a court setting. It will be, I think, a therapeutic process as well whereas a court can become, by its very nature, an adversarial setting. So I see a lot of benefits in it being an administratively based scheme.

Alcohol-related violence
7.243 The Committee asked the Commissioner to elaborate on comments on alcohol-related violence he had made in his annual report, and what in his view the ACT should do to address this problem.

7.244 In response the Commissioner told the Committee:

We need to look at what other jurisdictions are doing. We have a range of options available to us. We are witnessing the early closing of licensed premises, the restriction on sale of alcohol, more patrolling of particular places, identification of places that are high risk. These are some of the options that we have and I believe the government is going to pursue that in its continuing review of the Liquor Licensing Act.

7.245 When asked if there were useful parallels to be drawn between efforts to reduce smoking and alcohol, the Commissioner told the Committee that while there were some ‘parallels there about community education and the programs that might be undertaken in that sense’, tobacco was ‘a different form of drug than alcohol and is used in a different way than alcohol’.
 
7.246 In light of this, he told the Committee, it was not accurate to ‘draw a direct analogy from the reduction in smoking with the campaigns around restriction and the increase in price’, particularly as ‘the increase in the price of alcohol may well result in cheaper forms of alcohol being sourced’, as historically had ‘been shown … to be the case’. 

7.247 As a result, he suggested: 

our focus needs to be on education of the community around the use of alcohol, education around the fact that getting intoxicated is not acceptable in our society. I think we have a level of tolerance to that that is unacceptable and that should go hand in hand with a justice response to violence when alcohol is used.

Proposed changes in Restorative Justice

7.248 The Committee asked the Commissioner to comment on the expansion of the ACT’s Restorative Justice program, noting that the planned implementation of ‘Phase Two’, provided for in the Crimes (Restorative Justice) Act 2004, would see Restorative Justice applied to adult offenders, and more serious offences, for the first time in the ACT.

7.249 In response, the Commissioner told the Committee that he was ‘very optimistic about the use of restorative justice in phase two’.

7.250 He went on to say that he thought that:

we need to begin thinking about restorative justice as an opportunity for victims, not a diversion or a soft option for people who cause others harm. The ACT’s restorative justice act is victim focused. It is one of the only acts in the country that has got as its objects a focus on the interests of victims of crime. 

7.251 He told the Committee that implementation of Phase Two ‘opens up opportunities for justice processes for victims and their greater participation in our criminal justice system’, and that:

the opportunity is for that process to be used in conjunction with the traditional criminal justice response and I think there will be opportunities there for everyone involved in criminal justice procedures to learn more about what victims want and are interested in what motivates them to want to participate in a justice process with their offenders.

7.252 The Committee asked the Commissioner for his views on the application of Restorative Justice for domestic violence and sexual offences.
 In response the Commissioner told the Committee:

I support people’s choice to participate in restorative justice processes whether they are victims of any form of crime, including domestic violence and sexual assault. I recognise that there are greater risks associated in bringing those people into a process with their perpetrator but I do not believe that that decision should be taken away from them. That was the policy position that the subcommittee of the sentencing review committee established in 2003, when this debate was had. All criminal justice agencies participated in that discussion and we arrived at the point that we should not take the choice away from individuals to regain power and control, to face the person who had harmed them and to get a sense of justice back from what has happened to them. 

7.253 He went on to say that:

Many of these crimes go unpunished in many ways, according to victims, and I think victims can gain some satisfaction in holding these people to account. Yes there are risks associated with that. Those risks are to do with the implicit use of power and control and the subtle coercive forces that are at play in these relationships, and those dynamics need to be carefully managed and controlled.
This is a voluntary process, however, and there will be people who are trained. There will be input from community agencies and advocates for victims who can put forward their views. I am sure that those views will be taken into account and I believe those risks will be managed. 

7.254 The Committee also asked the Commissioner about some views in the community that saw Restorative Justice as a ‘soft option’ for offenders, and asked him to comment on the basis of his observation of the process.

7.255 In response, the Commissioner told the Committee that in his view:

A soft option for an experienced offender is attending court and having a barrister or solicitor speak on their behalf. It is much easier to sit in a courtroom than it is to face a victim in a room where you are held to account and have to speak for yourself. What I have observed is that people who are very familiar with the criminal justice system for the wrong reasons often withdraw from wanting to participate in restorative justice because they realise the amount of scrutiny they will be under and the amount of courage it takes to face others. I think there might be a misconception in the community that the court is the hard end of the law and the restorative justice is the soft end. In my experience that is not the case.

Present experience of victims of Domestic Violence

7.256 The Committee noted comments in the Victim Support ACT Annual Report 2014-2015 on Domestic Violence, and in particular the need for ‘long-term’ support for victims.
 The Committee asked the Commissioner how victims were faring under new arrangements on Domestic Violence put in place by the ACT government.

7.257 In response, the Commissioner told the Committee that:

We have a long way to go before victims feel as though the whole system is responding appropriately to them. I think that victims generally are still on the marginal areas of full participation in our criminal and civil justice processes. I think that there is a will in the community to do something. This is a very complex area, though, and unless we take time and work together and coordinate and focus on what can be achieved we can miss this opportunity. I believe it is an opportunity because there is some common will across government and across the community sector to work differently with this problem.

7.258 The Commissioner told the Committee that:

I still get stories from individuals who have unsatisfactory interactions with criminal justice agencies. I may hear only the bad news stories so I take that into account. I think that we still have a way to go before we approach domestic violence in a different way than other types of crime.

7.259 In light of this, he told the Committee, it was his view that ‘[u]ntil we develop a whole-of-system approach and response to it, we will be tampering at the edges of the problem’. 

7.260 The Committee asked the Commissioner to describe the characteristics of a system which dealt with victims of Domestic Violence in ways more adequate than present arrangements.

7.261 In response, the Commissioner told the Committee that a better system would:
· ‘reduce the number of times she has to tell her story’;
 

· ensure that ‘the people who ask questions of her when she approaches different services—whether that be Health or Housing or a GP service—where she has opportunity and is in an environment of trust and confidence, to do something if she does tell her story’;

· ‘that the story is shared by the relevant agencies in a way that does not compromise the privacy of the alleged perpetrator’;

· ‘that there is a risk process done—a risk assessment or a screening of risk, at least—that risk of that individual is shared by service providers’;

· ‘that there is a coordinated response’;
 and 
· ‘that there is a person of her choice who is advocating for her in that process’.

7.262 Commenting further, the Commissioner stated that the ‘way the current system operates is that all of those services are in place, but we do not communicate with one another effectively’. 

7.263 In a best-practice approach, the Commissioner told the Committee, information-sharing ‘would be predicated on that person’s permission and a full awareness of how that information would be shared’.
 

7.264 In addition, he told the Committee: ‘You would have to overcome some privacy barriers or human rights barriers for alleged perpetrators’, and suggested that this was:

where the amalgamation of my office and the Human Rights Commission might bring some benefits in that we can have these discussions in a different way than we have currently.

8 Emergency Services Agency
Introduction 

8.265 The Minister for Police and Emergency Services appeared before the Committee with her officers from the Emergency Services Agency (ESA) in hearings of 6 November 2015.
8.266 Matters considered included:
· the Women In Emergency Services Strategy;

· attempts to educate managers about the benefits of diversity;

· the effect of plans to remove job duplications within ESA ;
 
· actions to improve workplace culture in the ACT Fire & Rescue service;
 and
· bullying complaints received within the reporting year 2014-15.

8.267 These are considered below.

The Women In Emergency Services Strategy

8.268 The Committee asked the Minister for an update on progress in implementing the Women in Emergency Services Strategy (WIES), including whether the preparation of Strategy itself had been completed.

8.269 In response, the Minister told the Committee that:
Certainly the early work has been completed and it is in its final stage now regarding how we progress that and go to the next stage, around recruitment and attraction of women into the services. There will be something out in the very near future about that. So it is almost done but it is not quite ready to go into the public domain.

8.270 When asked if there were a timeframe for implementation, the Minister responded, telling the Committee that:

Once the strategy is out … there will be a change of stance. So we will be active at a point in time around recruitment. Also it is about increasing and broadening diversity across the ESA service more broadly. In many ways it has no end; it is about a cultural shift and a change within recruitment and support across our services. 

8.271 The Emergency Services Commission also responded to the question. He told the Committee that:

A lot of work has been going on over the past 12 months in this particular space. We have taken the opportunity to engage and consult heavily with staff since the government announced the women in emergency services strategy. It is very critical, in undertaking an important cultural reform and change agenda like this particular one, where we are aiming to increase our diversity, to work very hard with our volunteers, our firefighters and our paramedics to understand the issues they have in relation to what we want to do.

8.272 The Commissioner to the Committee that the ESA had ‘done a lot of things’:
We have encouraged women to go to various leadership programs. We have had International Women’s Day and special guest functions at ESA to encourage women to consider what they could do to improve their careers. We have engaged specialist consultants--one by the name of Ms Avril Henry, who was recommended to me by the then Chief of Army, David Morrison, who you may be aware has done significant work in the gender area in relation to these matters. It was General Morrison who recommended Ms Henry to work with us, with our women in emergency services, with our men and with our executive to look at how we can accept more women into the organisation, where we can go to recruit them and how we can promote women within the organisation as well.

8.273 In addition, he told the Committee, the ESA had:

established five separate project groups that looked across volunteers, paramedicine and firefighters, looking at the various elements of recruitment, retention and all of those things. So it is very much about building an action plan and a strategy from the ground up, by utilising the resources of all of the people within the Emergency Services Agency. We established a project officer position to lead all of that work. Very soon we will be bringing forward to government the draft strategy for implementation, and some work that we will be bringing in through that as well. 

8.274 The Committee asked what would be the criteria for success of the Strategy once it had been implemented.
 In response, the Commissioner told the Committee that there were ‘three key measures at the most basic element’:
The first is more women in the organisation. In some of our areas we have traditionally low percentages of women, and it is about growing those. The second is to recognise cultural acceptance of diversity in our organisation. Emergency services have been quite traditional in relation to employing white males. We need to increase our diversity in terms not only of gender but also of people from other backgrounds. Thirdly, it is about, when we get more women into the organisation, how we give them opportunities to be promoted and to grow within the organisation. So our most basic performance indicators go across those three parameters. But below that there is a whole host of other stuff going on as well.

Efforts to educate managers about the benefits of diversity
8.275 The Committee asked what was being done to convey to managers in the ESA the importance of diversity for generating greater capacity.
 In responding, the Commissioner agreed with the proposition that ‘capability … does increase with diversity’, and noted that this was ‘backed up by research’, including that done by the Bushfire and Natural Hazards Cooperative Research Centre, to which the ESA was a contributor.
 

8.276 He told the Committee that this research had shown the benefits of great diversity for incident management teams, ‘that is, those teams that you form together to do your planning and operational support functions in the event of things like a major bushfire’:

What we know is that if you have a more diverse group you get better ideas; you get a greater understanding of people who may be, for example, vulnerable to bushfire--whether they are old, infirm or disabled, or whether it is in relation to having women on the team who can work out what it means for families that are affected by bushfires. There are different perspectives in relation to what it means for different parts of the community, such as education groups or other areas of special need. By building that diversity, the research is very clear that you build your capability in terms of how you can protect everyone in the community.

8.277 A further benefit, he told the Committee, was that:

it allows people like me, in day-to-day environments, to get a greater understanding of general needs within the community. So that is about building our capability in a planning sense, what mitigation measures we should be doing, and what types of education and engagement strategies work with the community, because you have a greater generation of ideas from within your management team.
 

8.278 When asked for further detail about what was being done by the ESA to convey this to managers, the Commissioner told the Committee that:

I think the key thing is the work we have been doing with … [consultant] Avril Henry [who] has come in and worked closely with the executive across a whole host of areas of change. She has also worked with the next levels down through a couple of important project teams that we ran earlier this year, back in April and May. We are certainly seeing, through the project groups that we have established, a strong shift to an understanding of the value of that. Recent conversations even with our industrial officers and the like have demonstrated recognition of the importance of change within our organisation. 

8.279 When asked whether the ESA had conducted audits on attitudes within the organisation, the Commissioner responded by saying that:

We run cultural surveys as part of the directorate, and those sorts of things. We have not specifically audited attitudes to women by any means, but who knows what the future holds in relation to that? 

8.280 When asked what the ESA was doing to convey the message that the organisation needed diversity in recruiting in order to do its job,
 the Commissioner responded by saying:

I think the community and the government will see that in relation to the strategy as it comes forward. In the coming weeks and months you will see a very public-facing focus in that area. 

Effect of plans to remove job duplications within ESA
8.281 The Committee asked a question on the anticipated effect of plans to remove job duplications within the ESA, including effects on jobs within the Ambulance Service, Fire & Rescue, State Emergency Service and Rural Fire Service.

8.282  In responding, the Commissioner told the Committee that these plans were part of the Strategic Reform Agenda announced in April 2015.

8.283 He told the Committee that this related to ‘the outcomes of the expenditure review undertaken by the ACT Treasury last year’ when ‘ESA was fortunate to receive an additional $16 million in funding over the forward estimates to meet ESA’s base cost pressures at the time’.

8.284 He told the Committee that:

As part of launching the strategic reform agenda, we have undertaken broader reforms in relation to our executive structure … whereby we have established the new functions across logistics and governance, people and culture and the risk and planning function.

8.285 The Commissioner told the Committee that:

It is certainly my view that this is not about cutting full-time equivalent jobs; it is about making sure that we work better cohesively. As we say, we respect the identity of the four operational services, but we operate in a cohesive manner. That is why, when we established the strategic reform agenda, we spoke about cohesive operations, collaborative management and a unified executive. This is not about cutting jobs. This is about doing our job better. It is about making sure that we recognise, as the minister said in her opening statement, how well our firefighters, paramedics and volunteers work on the road. That is referenced in the annual report in relation to our continued improvement in response times, patient satisfaction levels and areas such as confinement of fires to the room of origin. All of those indicators continue to improve in the main, but we do recognise that we have to do more work on how we work together as an organisation.

8.286 The Commissioner went on to say that:

The strategic reform agenda is very much about making sure that within the ESA headquarters and within the Hume training centre it is not about cutting jobs. It is about the people who work in those areas not being compartmentalised into their four operational services, but working together across training, working together across planning and mitigation and working together across community education and engagement. Because when we go out and sell the message to the community, it should not just be Fire and Rescue, it should not just be Rural Fire Service and it should not just be SES or ambulance. There is a combined message that can come together, and we have demonstrated that through things like the Canberra bushfire ready program. The strategic reform agenda is very much about that. It is about getting a new strategic plan in place, which we will be taking to the staff next week. It is about understanding our mission and what we are doing as an organisation.

8.287 In response to further questions by the Committee as to whether these measures would lead to a reduction in Full Time Equivalent (FTE) capacity within the sub-agencies of the ESA, the Minister answered in the negative.
 
Actions to improve workplace culture in the ACT Fire & Rescue service
8.288 The Committee noted that, in recent years, there had been allegations of a ‘bullying, sexist and misogynistic culture’ in the ACT Fire & Rescue Service, and asked for an update on efforts by the ESA to improve workplace culture.
 
8.289 The Commissioner responded, telling the Committee that:
Firstly, may I say we do not accept any form of bullying culture in the organisation. We will do anything we possibly can to remove that type of behaviour. I think the work has gone on very closely across a number of areas. Most certainly, the most substantive amount of work in recent times has been the government’s announcement and the implementation of the blueprint for change for the Ambulance Service that was announced earlier this year. From that we have commenced to do a lot of work in relation to that.

8.290 He went on to tell the Committee that:

The blueprint for change brought forward a whole host of recommendations, which we are in the process of implementing, around improving our leadership practices, improving things like our respect, equity and diversity program, getting on with making sure we are giving good feedback through our managers to Fire staff so they understand how their role is in working with their staff and how they lead their own staff. We have established an oversight committee with an independent chair to make sure those recommendations are implemented. And all of it gets back to, as the report indicated, our behaviours and how we work with each other as an organisation.

8.291 The Committee asked whether staff surveys or similar reporting measures had been conducted by the ESA to gauge progress in this area.

8.292 In responding, the Commissioner told the Committee that no survey or similar exercise had been conducted since the implementation of the Blueprint for Change strategy.

8.293 He told the Committee that:

One of the recommendations under the blueprint for change was to run what the reviewers called a staff workshop series. So we did that through the autumn months and the winter months of the year in relation to engaging an independent consultant. We ran five workshops across the operational staff, the paramedics and the ICPs, but also people from the communications centre and the non-emergency patient transport as well as our management people were involved in that blueprint for change staff workshops series, which is allowing us now to develop four project areas that they want to then take forward to do.

8.294 The Commissioner also told the Committee that every two years a ‘cultural engagement survey’ was conducted ‘across the whole directorate’ and that the ESA would be ‘very closely monitoring the outcomes of those results when that is next done’. The last cultural survey had been conducted ‘conducted at the end of last year’, and results from this survey had been made available to the Directorate.

Answer to a Question Taken on Notice

8.295 On 16 November 2015 the Minister for Police and Emergency Services provided the Committee with an answer to a Question Taken on Notice regarding the Emergency Services Agency’s Blueprint for Change.

Bullying complaints in the reporting year 2014-15

8.296 The Committee asked questions about bullying complaints received in connection with the ESA over the 2014-15 reporting year.

8.297 In response, the Executive Director, People and Workplace Strategy, Justice and Community Safety Directorate, told the Committee that five complaints ‘related to bullying’ had been received by the ESA over the past 12 months.

8.298 When asked how these were addressed, the Executive Director told the Committee that:

They are investigated, consistent with the code of practice for bullying and harassment, which is issued by WorkSafe ACT. They are generally investigated by an external investigator, an independent investigator, either Shared Services or an investigator engaged from the private sector. When they are resolved, the individuals are advised of the outcome, and if further action is required once they have been investigated that then moves potentially into a misconduct process, where relevant.

8.299 When asked about the outcomes of the five complaints, the Director-General, Justice and Community Safety Directorate, told the Committee that:

Four of the matters were independently investigated and finalised, and none of the allegations of bullying and harassment was upheld. One of the matters was referred to the Commissioner for Public Administration, and that case has been closed.

8.300 When asked at what level of the organisation complaints were made, against staff at what level, the Executive Director told the Committee that they were ‘[s]enior officers, in relation to executives’, and ‘executives in relation to executives, all of them for the past financial year’.

8.301 At this point the Committee asked the Minister whether she thought it acceptable that senior officers were complaining of bullying by members of the executive of the ESA.

8.302 The Minister responded by telling the Committee that:

What I find acceptable is that there is a clear process for people to make a complaint and that there is a clear process for that complaint to be investigated and addressed. What we have found, as I understand, is that the director-general has provided information that none of those was substantiated or upheld.

8.303 When asked whether she were concerned about the complaints, the Minister responded by saying:

I would say that my concern is that if someone feels they have got to put something forward they do and that there is a clear, independent process that deals with it. That is the concern that I have--whether it is a front-line officer or an executive--that there is a clear independent process, there is a pathway, and what I very much want to stress is that none of those complaints was upheld.
 

Answers to Questions Taken on Notice

8.304 On 20 & 26 November 2015 the Minister for Police and Emergency Services provided the Committee with answers to Questions Taken on Notice regarding:

· the anticipated number of days over 40 degrees in the 2015-16 bushfire season;

· a skip purchased for use of the ESA;

· ESA staff and Post Traumatic Stress Disorder (PTSD);

· the Bronto Skylift /Aerial Platform vehicle operated by ACT Fire & Rescue; and
· protecting the community.

9 ACT Policing

Introduction

9.305 ACT Policing appeared before the Committee in hearings of 6 November 2015. The Minister for Police and Emergency Services and the Chief Police Officer appeared.
9.306 Matters considered by the Committee included:

· diversity in recruiting for ACT Policing, particularly in relation to Aboriginal and Torres Strait Islander people;

· staff reductions as a result of budget cuts;
 and
· the creation of a new Domestic Violence team.

9.307 These are considered below.

Diversity in recruiting for ACT Policing

9.308 In hearings, the Committee noted that the ACT Policing Annual Report 2014-2015 had indicated that the percentage of ACT Policing employees who identified as Aboriginal and Torres Strait Islander people was 1.5%, and was 20.8% for culturally and linguistically diverse (CALD) employees, and asked whether it was intended that this would increase over time.

9.309 Responding to the question, the Chief Police Office, ACT Policing, (CPO) told the Committee that:
We have in place throughout ACT Policing, as part of the broader AFP, significant diversity programs. We would try to encourage people to join our organisation. ACT Policing is exactly the same. We are challenged by an insufficient number of applicants within the various diversity groups who actually apply to join us. We are doing a lot of work in social media around attracting people from various groups into our organisation, and we will continue to do that.
 
9.310 The CPO told the Committee that: 

The numbers of Aboriginals and Torres Strait Islanders—at 1.5 per cent—are, in my opinion, incredibly low, but it is a huge challenge to try to get people with diverse backgrounds, Aboriginals and Torres Strait Islanders and people with disability to apply to join us.

9.311 The Committee also asked questions as to what measures were being taken to attract people from these groups to apply for positions in ACT Policing.

9.312 In responding, the Director, Corporate Services, ACT Policing, told the Committee that:

The commissioner, in one of his first announcements, spoke about his desire to increase both the gender balance and the balance of other diversity groups. Across the AFP he is taking active steps, in conjunction with the national manager of people safety and security, to employ a range of actions to encourage and avail ourselves of opportunities to have a wider range of people from various diverse groups coming in, including Aboriginal and Torres Strait Islander groups. We are actively engaging with the community in that way as part of the wider AFP, and ACT community works with the wider AFP. In fact, we have some specific Aboriginal and Torres Strait Islander trainees coming into ACT Policing as part of the AFP’s trainee program for Aboriginals and Torres Strait Islanders this year, and that is an ongoing program.

9.313 Asked about what approaches the Commissioner of the Australian Federal Police—ACT Policing’s parent body—might have in mind in this regard, the Director told the Committee:

I do not wish to speak specifically on behalf of the commissioner, but the commissioner has tasked the national manager of people security and safety, who has the overarching responsibility for these policies within the AFP, to explore all avenues available to avail ourselves of a greater access to people. ACT Policing, as part of the AFP, is working very closely with the people strategies area to ensure that, wherever possible, we get access to the greatest number of people and encourage people from diverse backgrounds to apply for positions within ACT Policing, and also to offer opportunities for people to take up things such as traineeships and the like.

9.314 The CPO also responded to the question. He told the Committee that:

Of our 932-plus FTE of last year, 612 of those were male and 320 were female, which is a third. So we are making good headway in that space to at least encourage women to join ACT Policing and increasingly provide opportunities to make decisions around their future employment, and that is working. We have got some work to do in the other areas and, as you have heard, we are working very hard towards it.

9.315 In response to further questioning, the CPO told the Committee:

It is a work in progress. The issue of diversity is inculcated in everything that we do, in every job that we advertise, in every selection panel we put together and in every series of questions that we formulate to ask applicants. Diversity is foremost in our mind to make sure that we get a good spread. Unfortunately, though, there is only so much we can do if people do not want to apply for jobs. We try to develop new strategies and we try and make sure that we touch as diverse a proportion of the population as we possibly can.

 Staff reductions as a result of budget cuts
9.316 The Committee asked how many positions had been cut in ACT Policing as a result of budget cuts.

9.317 In responding, the CPO told the Committee that 13 positions had been lost in ACT Policing in the reporting year due to budget cuts.
 He told the Committee that of the 13 positions lost:
There were three people taken from our judicial operations. They are the ones who support the work of the DPP and a number of different areas. There were four people from our intelligence and crime reduction area, four people from our criminal investigations area and two people from our media area.

9.318 The Committee asked whether further staff reductions were anticipated.
 The CPO responded, telling the Committee that:

We are examining next year’s impact of the general savings measure. I have no intentions right now to reduce staff further, but we have not examined the one per cent reduction on next year’s budget. What I can say, though, is that 95 per cent of my total budget is allocated to employees, so people. I do not have a lot of discretionary budget. One of the things I will do, as I did last year, is to try to reshape and reform parts of ACT Policing to continue to enhance its efficiency before I consider the loss of further jobs.

9.319 In response to further questions the CPO told the Committee that:

We get each year a finite amount of funding from ACT government. In fact, this year we received $1.8 million more than we did last year, so the funding has increased, taking account of a number of different factors. It is a challenge to make sure that we provide a responsive police service to ACT Policing. I have managed to put together a team of 40 people to respond in part to family violence, but also to community safety components within ACT Policing. I have done that within existing resources, at no loss of responsiveness to the community, and we do that within our funding envelope.

9.320 The CPO went on to say that:

We look at our priorities all the time, and not just on a yearly basis. My executive management team and I meet regularly where we talk about resources and priorities. Last year I decided that a significant priority for the ACT community was a better presence in the family violence space, so we shifted resources around and rebalanced priorities so that we could make that happen.

The creation of a new Domestic Violence team

9.321 The Committee asked questions about the creation of the new Domestic Violence team referenced above. In particular, the Committee asked whether other teams had lost staff or were disbanded in order to create the team.

9.322 In responding, the CPO told the Committee that there were ‘no teams set up or disbanded to form the family violence teams’.
 He went on to say that:
The community safety team were drawn from existing resources. They were a reshaped team and they were given different priorities--but they were the same members within those teams--with a heavier focus on family violence and engagement in the community. There were eight people drawn into the family violence team from operational areas that were not front-line areas.

9.323 The Executive Director, Director, Corporate Services, also responded. He told the Committee that:

As a result of some staff movements at the end of last year through some voluntary redundancies, we were able to reallocate the resourcing that was freed up from those voluntary redundancies to establish two new positions within the community safety and family violence teams. The remaining staff were reallocated from a range of areas across ACT Policing. No one area was disbanded or substantially reduced in any way.

Answer to a Question Taken on Notice

9.324 On 19 November 2015 the Minister for Police and Emergency Services provided the Committee with an answer to a Question Taken on Notice regarding ACT Policing’s Family Violence and Community Safety (FV&CS) team.

10 Workplace Safety and Industrial Relations

Introduction

10.325 The Minister for Workplace Safety and Industrial Relations appeared before the Committee with his officers in hearings of 11 November 2015.

10.326 In his opening statement, the Minister told the Committee:

· that in ‘2014-15 we saw significant improvements in the ACT public sector’s injury management performance, with the number of lost-time injuries reducing by 18 per cent compared to the previous year’;

· that ‘the improvement plan initiatives included the delivery of training in mental health awareness and resilience to more than 400 supervisors and managers across the service’;

· that ‘an improvement of approximately 37 per cent in the proportion of incidents that are now reported within 48 hours when compared to the previous year’; 

·   that ‘in view of the fact that musculoskeletal injuries were ‘one of the most common types of workplace injury’, in 2014-15 ‘an early intervention physiotherapy program was piloted’; 

· that Improvement Plan funds had also ‘been used to hire additional staff with specialised allied health qualifications or insurance experience’; 

· that in the 2014-15 reporting year the Territory had, for the first time, ‘successfully challenged the Commonwealth’s premium pricing model’ for workers compensation insurance and that the appeal had ‘resulted in a refund of around $6 million and a further premium reduction of approximately $2 million per annum’; 
 and 

· that ‘an independent actuarial report produced during the 2014-15 period showed that in the first year following the government accepting the [Getting Home Safely] report recommendations the number of work injuries in the construction industry reduced by 27 per cent. 

10.327 In hearings matters considered by the Committee including the following matters:

· the redesign and oversight of the independent actuarial review of the territory’s workers compensation system;

· progress on a new workers compensation scheme for the ACT public service;

· progress toward national standards for work place safety;

· reductions in injuries in the ACT construction sector;
 and

· the administration and performance of the ACT Long Service Leave Authority.

10.328 These are considered below.

Independent actuarial review of the workers compensation system
10.329 The Committee asked questions regarding an independent actuarial review of workers compensation in the ACT, referenced in the Chief Minister, Treasury and Economic Development Directorate’s Annual Report. In particular the Committee asked questions including: what the review found; how the scheme was progressing; what trends were observable; and whether the review report would be published.

10.330 In responding to the question, the Minister told the Committee that:

The review showed that the number of new cost incurred claims fell by over five per cent in that period, to around 3,200. The number of new lost-time injury claims fell by eight per cent, to around 2,000. This was driven primarily by improvements in the construction industry’s experience. The gross average cost of a claim was around $36,500, and we had 514 claims that received a lump sum payment.

10.331 The Executive Director, Workplace Safety and Industrial Relations, also responded to the question. He first told the Committee that:

The report that was published during the 2014-15 financial year pertained to the previous financial year. That is as a result of data lag in timing. So it takes quite some time after the end of the financial year for the actuary to receive all of the information from the territory’s seven approved insurers, to do the analysis and to publish the report. We expect that the report for 2014-15 will actually be published in April next year. That is one of the KPIs that we have under output class 1.3. So the results that we are talking to here today actually pertain to the previous financial year.

10.332 He told the Committee, ‘on the question of price’ that:

for about the past four or five years the ACT private sector workers compensation scheme has had an average collected rate sitting at just under 2½ per cent of wages. I should clarify that this scheme applies only to the ACT private sector. The public sector is insured under the commonwealth’s Comcare scheme. So the private sector average rate has been sitting quite stably for around the past five years at something under 2.5 per cent of wages. 

10.333 The Executive Director told the Committee, however, that:

we have seen cost pressures increasing over that time. The private sector insurance market is a competitive one and we have seen insurers effectively absorbing cost pressures, in order to maintain a stable premium rate. However, the report does show in the most recent year an increase in claims costs, driven predominantly by an increase in both the number and average size of common law damages claims. That is creating a cost pressure which may, in this financial year, result in an increase in prices. The scheme actuary publishes an expected reasonable premium rate, which, I believe, for the current financial year was estimated at 2.65 per cent of wages—an increase. However, it remains to be seen whether insurers will pass those prices on to employers.

10.334 He also told the Committee about trends on injuries. While he acknowledged an ‘improvement in the number of injuries that occurred [that is in] the number of lost-time injuries’, there had been a ‘mixed performance overall’:

Improvements in safety have resulted in fewer injuries occurring. However, there has been an increase in the average cost of those claims, once they come through, driven almost entirely by changes in common law utilisation patterns.

10.335 The Executive Director told the Committee that, notably, ‘the reduction in the number of injuries that have occurred [had] been driven primarily by improvements in the construction industry’.
 He went on to say that: 
It was very heartening to see in the first 12 months following the government’s take-up of the Getting home safely report recommendations quite remarkable improvements—and very rapidly, much faster than we expected, in terms of the reduction in the number of injuries and lost-time injuries in the construction industry. It outperformed all other industries against those key measures by a significant margin.

Progress on a new workers compensation scheme 
10.336 In hearings, the Committee asked questions on progress on a new workers compensation scheme for the ACT public service, in light of a decision by the ACT government to signal that it would withdraw from its present arrangement with the Commonwealth workers compensation insurer, Comcare.

10.337 In response, the Minister told the Committee that:

We are working with unions and employee representatives for an outcome as we move away from the Comcare scheme. As you are aware, the Comcare scheme is unable to be affected by us as a government, so it means that any changes made to the Comcare scheme directly affect workers compensation in the ACT public service without us being able to do much about it. The government has made the decision to move away from that process and develop its own workers compensation scheme for the sector. We have been now working with the union movement and those groups for quite some time to develop the new scheme and progress is going well, I think.

10.338 Asked to comment on the advantages of the ACT having its own scheme, the Minister told the Committee that:

It allows us to focus on a particular theme, and the theme that we have is to get workers back to work as quickly as possible, to improve life outcomes for them. That is the key strategy within the new scheme that is being developed. It allows us to treat, in a health way, the presence of injury as quickly as we can and move those employees into a stage where they can return to work as soon as possible and therefore, as I said, get the best life outcomes for those employees.
 

Progress toward national standards
10.339 The Committee asked the Minister to comment on progress toward national standards for workplace safety.

10.340 In response, the Minister told the Committee that in some instances standards of workplace safety were ‘different between different jurisdictions’ and that the ACT was: 
working to harmonise, as much as we can, with other jurisdictions. It really is about red tape reduction; it is an opportunity for us to make it easier for the business community, particularly, to harmonise our regulations with other states and territories. It mainly allows us to comply with essentially the same safety requirements in the same manner by regulators. Therefore, employers, for example, can be assured that the same sets of rules are in place here as in other jurisdictions.

10.341 He went on to say that:

We are working through that process. Victoria and Western Australia, at the moment, remain outside those harmonised processes, but we understand that Western Australia’s version of the model has been tabled in state parliament and is released for public comment. So we are looking to work with those groups as well. 

10.342 The Executive Director, Workplace Safety and Industrial Relations, also responded to the question. He told the Committee that:

Significantly, New South Wales and the commonwealth have, like the ACT, adopted the harmonised workplace health and safety laws. That is particularly significant for the ACT, obviously, as we have a fairly high proportion of employers who operate across those borders. The government, for some years, has been putting in place a range of measures to reduce red tape and make it easier for employers who are operating in New South Wales, in the ACT or potentially under contract with the commonwealth to understand and comply with their safety and workers compensation requirements.

10.343 The Executive Director went on to say:

Last year we introduced legislation to clarify the cross-border arrangements for workers around workers compensation. Significantly, the adoption in the 2011 act for work safety and its subordinate regulations picked up the majority of those harmonised safety laws. That has translated to significant benefits in a number of ways. First--Mr McCabe is here and I am sure he would agree--it has allowed the regulator to tap into a national body of guidance material, education information and expertise to much more quickly respond to issues and to put out very high quality guidance in a manner that the territory’s limited resourcing previously would not have allowed. That has been, I think, quite significant. Certainly the trends that we have seen in injury numbers in the ACT in the period since the adoption of the safety laws have been positive.

Reductions in injuries in the ACT construction sector
10.344 The Committee asked questions regarding the 2012 Getting Home Safely report, concerning injuries in the ACT construction sector.

10.345 Responding to the question, the Minister told the Committee that:

during the year when the report was commissioned there were 736 workers compensation claims in the construction industry, which is equivalent to about one injury per million dollars in wages paid. In 2013-14 the number of injuries reduced to 527, and the number of injuries per million dollars of wages reduced to 27 per cent. The construction industry’s safety improvement was significantly better than other ACT industries. It was a good outcome in that period.

10.346 The Work Safe Commissioner also responded to the question. He told the Committee that:

Recommendation 4 from the Getting home safely report had a specific target of an improvement in the injury rate for construction, which would bring the ACT rate down below the national average. In the past couple of days we have had some new statistics out of Safe Work Australia, not for the construction industry at this stage. They have only got the broad figure but they will then work on the construction stats. But they show, for the first year of data which has now become available since the Getting home safely report, a 20 per cent reduction across all injuries in the ACT in incidence rate, which is a huge improvement in one year. It takes us from, for all industries, 10 per cent above the national average to 10 per cent below the national average. That is the incidence rate for serious claims, which is one of the key measures used in the Getting home safely report. Serious claims are claims for a week or more of time off work. And for the incidence rates of claims with over 12 weeks time off work there was a 30 per cent reduction.

Administration and performance of the ACT Long Service Leave Authority 

10.347 In hearings, the Committee asked questions regarding the administration and performance of the ACT Long Service Leave Authority.

10.348 When asked what the Authority planned to do to improve efficiency in the coming financial year,
 its Chief Executive Officer and Registrar told the Committee:
The ACT Long Service Leave Authority is actually quite a small organisation. We have about 11 FTE. We are a little bit below that at this particular time but we are looking at recruiting and filling some vacancies. We run a fairly lean operation, I have to say, in general terms.

10.349 She went on to say that:

One area of focus, certainly for this year, is looking at investment returns. We have seen that volatility in the market that will probably reflect against our returns for the end of this current financial year. We probably will not see the types of returns that we certainly experienced in the last financial year. 
Certainly, we are looking at how we can educate, assist employers and workers on long service leave, and really looking at voluntary compliance in signing up, paying levies. We are probably looking at some efficiencies in our IT system, and that is a cycle of continuous improvement. They are probably the main areas.

10.350 When asked to comment on return on investments held by the Authority, the Chief Executive Officer told the Committee:

I think everybody had very healthy returns, from looking at other jurisdictions’ long service leave arrangements in other states and territories. I think everybody benefited from an up market situation. We have a fairly conservative investment approach, but certainly a number of people benefited from the markets last year. We will be looking at that very closely this year, though, as I said, with market volatility.

10.351 In response to further questioning regarding the Authority’s investment program, the Chief Executive Officer she told the Committee:

We are in conversation with Treasury at the moment. We are relatively small. We have got about $125 million in funds under management, and that does, I think, restrict us in some ways in terms of looking at particular investment vehicles or options. But, as I said, we have started conversations with ACT Treasury to look at how we might be able to leverage some of their arrangements, and they have been incredibly helpful.

Answers to Questions Taken on Notice

10.352 On 19 November 2015 the Minister for Workplace Safety and Industrial Relations provided the Committee with answers to Questions Taken on Notice regarding:

·  the budget for implementation of Getting Home Safely report recommendations; and 
· responsibility for implementation of Getting Home Safely report recommendations.

11 Justice and Community Safety Directorate

Introduction

11.353 The Attorney-General and his officers from the Justice and Community Safety Directorate appeared before the Committee in hearings of 11 November 2015.
11.354 In his opening statement the Attorney-General referred to:

· a Justice Reform Strategy, announced in May 2014, ‘a two-year project examining sentencing law and practice in the territory’, comprising a ‘move away from periodic detention and introduce a new community-based sentencing option’ and consideration of ‘longer term sentencing and related reforms with a view to ensuring that we have a more efficient and effective sentencing regime’;

· work toward a Justice Reinvestment program, described as ‘a data driven approach to reducing expenditure in criminal justice and improving outcomes’, including ‘the co-design of a justice reinvestment trial, the development of a literature review authored by the Australian Institute of Criminology, and continued development of evaluation frameworks on key justice reinvestment initiatives such as through the extended through-care model for prisoner support and through our application of restorative justice practices’;

· examination by the Directorate of the ‘concept of restorative cities’; 
 and
· family and domestic violence.

11.355 Of these matters, family and domestic violence is considered below.

11.356 Other matters considered by the Committee in hearings included:

· the expansion of the ACT Restorative Justice program;

· Aboriginal and Torres Strait Islander employees;

· Aboriginal and Torres Strait Islander justice service delivery model;
 and

· legislative responses to Outlaw Motorcycle Gangs.

11.357 These are considered below.

Family and domestic violence

11.358 In relation to family and domestic violence the Attorney-General told the Committee that:

Preventing domestic and family violence is, and continues to be, a high priority for the

government. In 2014-15 my directorate worked closely with the Domestic Violence Prevention Council and other key government and community organisations to better respond to domestic and family violence, including sexual assaults. 

11.359 He told the Committee, by way of back ground, that:

Statistics recently released by Australia’s National Research Organisation for Women’s Safety showed that one in four women and one in 20 men experience domestic and family violence in Australia every year. Out of those affected, 73 per cent of women experience more than one incident of violence. Domestic and family violence is the top risk factor for death, disability and illness, and almost 70 per cent of women murdered in Australia are victims of domestic and family violence. Indeed more than one woman every week in Australia is killed because of this violence. The Australian Institute of Criminology found in May this year that despite the national rate of homicide declining, two in every five homicide victims are killed by a family member. This is a reality that this government, and indeed all governments in Australia, are trying now to confront.

11.360 The Attorney-General told the Committee that in the ACT:

Here in the ACT, the Crimes (Domestic and Family Violence) Legislation Amendment Act was passed with the unanimous support of the Assembly in October. In addition to legislative measures, the government has been working to improve access to services and coordination across government and community sector partners through the appointment of the Coordinator-General for Domestic and Family Violence.

11.361 He went on to say that:

In 2014-15 I approved the use of the confiscated assets trust fund to provide funding for grants relating to women’s sector proposals, as well as a number of projects aiming to respond to domestic and family violence issues in the territory. In July last year I announced that the Domestic Violence Prevention Council would undertake a review into domestic violence deaths in the ACT. The council’s review is an important opportunity to provide a clearer picture of domestic and family violence in our city, and will be a valuable tool in informing future government policymaking.

11.362 In relation to the review, the Attorney-General told the Committee that the Council was in the ‘final stages of review’ and that its final report would be provided to the Attorney-General ‘early in the new year’. 

Expansion of the ACT Restorative Justice program
11.363 In hearings, the Committee asked questions regarding rates of referrals to the ACT’s Restorative Justice program, noting that there had been a 27 per cent increase in the number of offences, a 13 per cent increase in the number of young offenders and an 18 per cent increase in the number of victims referred.

11.364 In responding, the Attorney-General told the Committee that, in general:
referrals are driven by the level of suitability of the offending behaviour for RJ, as well as awareness from the referring authority as to the availability of RJ. So I would see an increase in the number of referrals as a very positive thing. It would mean that the police, the DPP or the courts themselves are recognising that RJ is available as an alternative to more traditional responses, and that is seeing greater levels of utilisation.

11.365 The Manager, Restorative Justice Unit, also responded to the question. She told the Committee that:
there are fluctuations generally from year to year. Sometimes the proportion does not refer to big changes. However, we have been making a lot of headway, talking with stakeholders and liaising very strongly with referring entities over the last year.
 
11.366 In addition, she told the Committee:

We are building relationships to be strong in the lead-up to the expansion to phase 2. That probably accounts for a little rise in those referrals. 

11.367 When asked how the Restorative Justice Unit was coping with this increase in referrals, the Manager told the Committee that:

It is coping really well. We have recruited four new people to be part of phase 2. That includes a senior convenor with good experience in the domestic violence area, and two convenors with a very strong criminal justice background and experience. We will have a court liaison officer and general operational support officer on top of that. We have been engaging in training already with some eminent restorative justice trainers who have been pretty active overseas and around Australia in providing best practice training. So there is a bit of a buzz around the unit. We are very excited about the expansion and we are increasing our capacity day by day. 

11.368 The Committee asked questions about the use of Restorative Justice for Domestic Violence cases, and whether this had taken place or was being prepared for.

11.369 In response the Attorney-General told the Committee:

The government will implement the expansion of RJ to adult offenders in a series of stages. The first stage will involve matters other than DV and sexual violence, and the second stage will include DV, family violence and sexual violence matters. So it will be a staged implementation, recognising that the most complex matters are going to be those matters that involve the imbalance between power relationships and manipulation, and emotional manipulation in particular, in the context of family violence, domestic violence and sexual assault.

11.370 When asked about training in relation to Domestic Violence, the Manager, Restorative Justice Unit, told the Committee:

The Restorative Justice Unit engages in ongoing domestic violence awareness training. It is a prerequisite for anyone working in any workspace to be aware of it. You never know when you are dealing with a client who may have domestic violence in the background.

11.371 She also told the Committee that there would be: 

There will be more specific domestic violence training as we move towards what is essentially phase 3. We are looking to bring people from Project Restore from New Zealand to help train not only restorative justice staff but also the dedicated victims agencies so that we are all on the same page and we are working together.

11.372 The Committee also asked whether specific adaptations had been proposed for the program to allow it to work effectively for Domestic Violence cases. In response, the Manager told the Committee that there was:

a very strong set of guidelines that have been produced in collaboration with the Domestic Violence Crisis Service and other gender violence agencies in Canberra—multi-agency input into guidelines. 

11.373 She told the Committee that there would be ‘stringent risk assessment’, done by way of a ‘new, dedicated family violence risk assessment’.

11.374 She also told the Committee that any intervention had ‘the potential to make things worse’, including ‘going through a court process’ and, in light of this, the Restorative Justice United aimed ‘to minimise those risks’ and ‘not run a process unless [it could be] sure that safety is part of the process’.

Aboriginal and Torres Strait Islander employees

11.375 The Committee asked questions about the number of Aboriginal and Torres Strait Islander people as a proportion of employees overall in the Justice and Community Safety Directorate. In particular the Committee noted that Aboriginal and Torres Strait Islander people amounted to 1.7 % of total staff, asked how this compared with figures for previous reporting years, and asked how the Directorate intended to improve performance on this indicator in the future.

11.376 In response, the Director-General told the Committee that the figures represented an increase of one staff member on the previous years’ figure and that, with regard to improvement, that:

The Head of Service has put into each director-general’s performance agreement specific targets for each directorate. That, of course, is a very good way of focusing. We in JACS have done a number of things over the past year, including the appointment of an inclusion officer. We have an existing employment strategy in relation to Aboriginal and Torres Strait Islander staff; that is currently due for review and renewal. We have done some work towards that; our inclusion officer is at a stage where next month there will be a workshop with our current Aboriginal staff to provide some feedback about what a new strategy might look like.

11.377 The Director-General told the Committee that:

Our current strategy has been focused on how we might increase our numbers. We have a number of strategies in that, including participation in the training schemes that have been run across the whole of the ACT public service. Also, some of our business units, such as corrections, have participated in years where there has not been a whole-of-ACT scheme. Corrections participated in another scheme with a private provider and had Aboriginal trainees.

11.378 Further, she told the Committee:

Our second employment strategy, as well as looking at increasing our numbers, is to look at employment development opportunities in a more structured way. In terms of disability, we are in the final stages of preparing our first disability employment strategy. We are going to have a similar workshop targeting some of our current employees, getting assistance from the disability commissioner in terms of how we might structure that where we still have some work to do.

11.379 Later in hearings the Director-General provided further information in response to this question, telling the Committee that:

I should have mentioned before that we have nine identified Aboriginal and Torres Strait Islander positions across the directorate. That has grown over the past couple of years. And we have targeted recruitment into a number of sources where we are likely to attract Aboriginal and Torres Strait Islander staff for some of those specific positions. So yes, absolutely. In corrections we have a number of designated positions and we also have a number of designated positions in our legislation and policy area, including restorative justice and the Galambany court position. There is also a policy officer in our legislation policy area; that is a designated position as well. So we have used that strategy. Also, in terms of our recruitment for various positions, we have tried to target our advertising.

11.380 The Director-General also spoke about efforts by the Directorate to improve in terms of other dimensions of diversity:
In terms of other types of diversity, like gender diversity, again some of our business units are doing specific things. The Emergency Services Agency has its ESA strategy. Corrections, in its last lot of recruitment of custodial officers, did some very targeted recruitment aimed at increasing numbers of female custodial officers, which is an area where we have, in the past, struggled to recruit. That was done through information sessions that were held at various clubs around town and having some of our current female custodial officers be part of those.

11.381 She went on to say that the Directorate’s Inclusion Officer was ‘looking generally at a whole range of strategies’, and noted that the Directorate also had ‘mandatory RED and cultural awareness training across the directorate’ which was intended to ‘provide information for all staff in terms of understanding the value of a diverse workforce’.

Answer to a Question Taken on Notice

11.382 On 27 November 2015 the Attorney‐General provided the Committee with an answer to a Question Taken on Notice regarding diversity within Justice and Community Safety Directorate (JASCD) recruiters.

Aboriginal and Torres Strait Islander justice service delivery model
11.383 In hearings, the Committee asked the Attorney-General about the development of a new Aboriginal and Torres Strait Islander justice delivery model.

11.384 In responding, the Attorney-General told the Committee that:

The new justice partnership was signed by the government with the Aboriginal elected body on 27 July this year. That partnership looks at the key issues around over-representation of Indigenous people in the criminal justice system, particularly in terms of people in custody, and contains a number of targets and other actions to address these problems. The focus is on reducing over-representation by reducing recidivism; increasing access to diversion, so improved diversion away from the traditional criminal justice system; and improvements to data collection and services. JACS will be meeting with the elected body in the next week or so to discuss the implementation plan that flows from the partnership and look at how those actions can be progressed.

Answer to a Question Taken on Notice

11.385 On 18 November 2015 the Attorney-General provided the Committee with an answer to a Question Taken on Notice regarding the role of the Indigenous guidance partner.

Legislative responses to Outlaw Motorcycle Gangs
11.386 In hearings, the Committee asked the Attorney-General to comment on the status of proposed legislative responses to the presence of Outlaw Motorcycle Gangs in the ACT.

11.387 In response, the Attorney-General told the Committee:

The government is looking at a range of legislative responses that address the recent changes in activity of outlaw motorcycle gangs in the territory. That analysis is ongoing. There is a range of issues. The first is in relation to the ability to manage events such as organised runs, as they are known, where motorcycle gangs or members of a gang come together for essentially a parade of motorcycles to a particular location. Options to allow police to better manage, control and disperse such activity are currently under consideration.

11.388 The Attorney-General went on to say that:

In addition, there is the issue of the operation of possible consorting legislation. The government has developed to a good level of detail a number of options in relation to these matters, but we are also of the view that we need to look closely at the issues that have arisen from the use of consorting legislation in other jurisdictions, particularly New South Wales. The New South Wales Ombudsman is currently completing its report on the operation of the New South Wales consorting law. I have indicated to ACT Policing and to my directorate that we should give consideration to the issues that arise from the Ombudsman’s report before completing or concluding our decision making on a possible consorting law mechanism for the territory.

11.389 At a later point in discussion the Attorney-General added to these comments by telling the Committee:

The facts are that consorting laws in New South Wales have not been without their problems. There has been abuse of those laws, and there have been unfair outcomes as a result of those laws. One of the key challenges with the application of consorting laws is what happens when you are dealing with people with a criminal record who are members of the same family, for example? Do you prohibit them from having contact with other family members?
These are the types of issues at play. They are not easy to deal with.
 
11.390 He told the Committee that:

They are particularly complex in the ACT context because in the ACT, regretfully, a significant proportion of people involved in OMCG activity are members of some South Pacific island communities with close familial relations. The application of consorting laws in those contexts intersects with the fact that you are dealing with people who are directly related to each other. Should the criminal law in those circumstances prohibit members of the same family from residing with each other or interacting with each other in any way? You are asking why we are taking our time. It is because of the complexity of the issues, as I have just outlined, that we need to take our time.

11.391 He confirmed that criminal activity was occurring, and told the Committee that ‘what is more important from the government’s perspective is that the nature of criminal activity is changing and the behaviour of the organised gangs is changing’ and that this was ‘why we are responding by looking at how the criminal law operates in relation to these gangs’.

Answer to a Question Taken on Notice

11.392 On 23 November 2015 the Attorney‐General provided the Committee with an answer to a Question Taken on Notice regarding offences committed by members of Outlaw Motorcycle Gangs.

ACT Government Solicitor

11.393 In hearings of 11 November 2015 the ACT Government Solicitor appeared before the Committee.

11.394 Matters considered included the Government Solicitor’s involvement in providing advice on:

·  a smart parking trial;

· the loose-fill asbestos buyback scheme;

· matters in the mental health and workplace protections jurisdictions;

· the Capital Metro project;
 
· claims by inmates of the Alexander Maconochie Centre who allege a failure to provide appropriate care;
 and
· settlement of claims against ACT Health.

Answers to Questions Taken on Notice

11.395 On 23 & 27 November 2015 the Attorney‐General provided the Committee with answers to Questions Taken on Notice regarding:

· costs of litigation undertaken by the Government Solicitor; and

· legal costs in relation to the Marriage Equality (Same Sex) Act 2013 (repealed).

12 Corrective Services

Introduction
12.396 The Minister for Justice and his officers from Corrective Services appeared before the Committee in hearings of 13 November 2015. 

12.397 Matters considered by the Committee included:

· modelling of future capacity requirements for the Alexander Maconochie Centre (AMC);
 
· evaluation of the Throughcare program;
 and
· the safety of Aboriginal and Torres Strait Islander detainees in the AMC;

12.398  These are considered below.

12.399 The Chair of the Sentencing Administration Board (SAB) also appeared in these hearings, and his testimony is considered following that of the Minister and his other officers. 

Modelling of future capacity requirements for the AMC
12.400 The Committee asked the Minister a question regarding modelling of future capacity requirements for the Alexander Maconochie Centre (AMC), and current arrangements to meet demand to accommodate adult detainees in the criminal justice system.

12.401 In response, the Minister told the Committee that:

The estimates that the government used were from Mr John Walker, who is a recognised criminologist and certainly one of the experts in this area. He has given us a range of scenarios, going forward into the future. He has run a series of forecasts based on high, medium and low population growth. That is the basis on which the government took the decision that we did to expand the size. It was also a qualitative decision around a particular type of facility. So the special care unit is an important part of not just having greater capacity but having more flexible capacity, so that we can manage detainees in a different way.

12.402 The Minister went on to say that 
As I have explained to this committee before, one of our issues here in the ACT is that a lot of people know each other, so we do need improved rates of separation when we have detainees who are quite vulnerable in a range of ways. So having the capacity to treat them and their vulnerabilities or the behavioural issues that have led to their offending is an important part of the design of the additional facilities.

12.403 The Committee asked the Minister for further information on what steps were being taken to respond to the problem of overcrowding at the AMC.

12.404 In response, the Minister told the Committee that:
As members will know, we have opened the Symonston correctional facility to full-time detainees. We have a maximum of 30 detainees there. That has been operating very smoothly. Both the official visitor and the human rights commissioner have had full access to that facility to ensure that there are no concerns. The feedback so far has been that the facility is operating well; people have access to a full range of services there. In addition we have now opened the special care unit, with currently a 30-bed capacity. That has provided some short-term relief until the full expansion of facilities is completed next year.

12.405 Asked about the capacity of the Symonston (that is, Periodic Detention) facility, the Minister told the Committee that:
At the moment we are using at its capacity full time for up to 30 detainees. We are still operating periodic detention on the weekends as well. Overall it can accept 104 people. We do not intend to use it for more capacity for full time detainees at this point.

12.406 The Committee then asked about present numbers of sentenced prisoners and prisoners on remand in detention.

12.407 In response, the Executive Director, ACT Corrective Services, told the Committee that:
The sentenced numbers today are 281, and the remand numbers are 125. We have been operating at about a one-third or two-third capacity for some time. We have not changed for a little while.

In terms of where they are located, as you would be aware, one of the issues for the AMC is separation. We are currently sitting at just under 50 per cent of detainees who require some kind of separation due to a vulnerability related to their behaviours or their offence type or mental health. We have a remand section and a sentenced section but there are remand and sentenced mixed up in those areas where we need to keep, for example, the paedophiles or child sex offenders together, all those on strict protection. They are not totally separated.

12.408 When asked if new building works currently underway at the AMC would increase capacity to separate sentenced and remand prisoners, the Minister told the Committee that:

I best describe the new accommodation areas as being an X design. It means that the Corrective Services staff are essentially in the middle of the hub and there is a range of wings. This means that there is more scope for separation. The cell blocks which we have at the moment are single, long design in a sense.
 
12.409 He went on to say this was:
a deliberate design feature based on the learning of the first five years of the operation of the AMC. We need those greater rates of separation. The special care unit already is in that format. The intent is to have greater flexibility in future to separate groups of detainees. As Mrs Mitcherson said, it is not just remand and sentence that is the key consideration. It is about putting like prisoners together. That is both an important security consideration and also for the safety of the detainees.

12.410 The Committee asked a further question about the interaction of capacity with an increased focus on community service orders as a sentencing option.

12.411 In response, the Executive Director, ACT Corrective Services, told the Committee that, with regard to projections of demand:

Certainly when we designed the accommodation we were very cognisant of the report that John Walker had done for us, which, as you know, takes into consideration historical figures, census data and local ACT census data as well as looking at some of the drivers and some of the areas. There is a formula that we use, and we are going to redo that formula every four years, with a tabletop update in between. So we did consider that. 

12.412 With regard to the role of alternative sentencing options, she told the Committee that Corrective Services had:

also considered the potential new non-custodial community work that would target those with sentences of around two years or less: to have a community sentence with intensive supervision as opposed to going into custody. That was certainly part of the suite. The idea is to not keep filling up the jails, which, apart from being expensive, is not always the best option for rehabilitation, particularly for short sentences. 

12.413 However, she told the Committee, there were ‘some drivers beyond our control’, in terms of variations in rates of offending for particular types of offence: 
We have had a spike in serious homicides this year in the ACT and some quite horrendous domestic violence situations. Those sorts of incidents, in any jurisdiction, and there has been some national coverage in other areas, tend to give you a spike in numbers. We think the spike at the moment is in relation to domestic violence, the peak in homicides is here and there are some sexual assaults. We are doing a bit of work on that now.

12.414 In light of this, she told the Committee, there remained a persistent challenge in that predictions were ‘not an exact science’: 
You can do all the things that the statisticians tell us we should do and then see events like the terrible murder of Jill Meagher 18 months ago in Victoria. Those sorts of incidents really see a spike across the country in terms of people not getting parole, people not getting released, people getting longer sentences and community outcry. 

Evaluation of the Extended Throughcare program

12.415 The Committee noted that Corrective Services had engaged a consultant to conduct an evaluation of the Extended Throughcare Pilot Program and asked questions regarding the evaluation, including what would be the first year of baseline data recorded.

12.416 In response, the Executive Director told the Committee that :
The Social Policy Research Centre of New South Wales university won our tender to do the evaluation. Because it was a new program when we first started taking clients in June 2013, we wanted not to set ourselves targets, because I did not want staff to be driven by targets; I wanted them to actually think about and be able to have a program that was responsive to what the emerging needs were.

12.417 Rather, she told the Committee:

We set some basic principles for ourselves in terms of through care when it started, and you will be aware of some of these. First, it was a voluntary program. Also, it would be available to clients who did not have an ongoing order with us--in other words, did not have a good behaviour order or a parole order after finishing their custodial service. Also, it would be very person-centric, so the person would be involved, and their family, whatever guise that family might take for them, and they would be engaged before release. The other thing that we felt was really important was that everyone who left the AMC on a through care program is picked up; no-one is just left at the door with their bag and told, “See you later.” It is really important that people get picked up.
They were our principles. 

12.418 The Executive Director went on to say that: 
Apart from the four main packages that we developed, which were health, accommodation, connections and one other one--we developed four that we thought were pretty important. Within the first three to six months, we realised—even those of us like myself who have been in the business for a long time realised—that most of our clients were pretty unable to cope with the basic infrastructure of life. So we developed another package, which is just called basics. And it really is basics. It was not good enough to find someone housing. There is no point in getting someone released from custody and putting them in a bedsit if they have no furniture, no light bulbs and no food, and they are just going to sit there. What are they going to do? We actually had to get the whole package together— somewhere to live, housing, toiletries, some basic clothes and very basic things. And St Vincent de Paul won a tender with us in relation to providing intensive services.

12.419 In relation to baseline data, the Executive Director told the Committee that:

At the end of June this year we will have two years worth of data, so we will be able to do some good comparable data with the same methodology that is used in relation to ROGS [the Productivity Commissions’ Report on Government Services 
]. The terms of reference for the Social Policy Research Centre include a number of things, but they also include—which I think is very important for the community—a cost-benefit analysis. For example, we know that some of our clients are doing much better. If we know that someone is staying out of custody for six months instead of six weeks, which is normal for them, we want to be able to cost what that means in terms of fewer victims, less court time, less work for legal aid and so on. Even though we will be looking at who is staying out and why they are staying out, what we are doing well and what we need to improve, we will also cost the program to see whether we are providing a service that is beneficial to the ACT community. That is an important feature of it as well.

12.420 She told the Committee informal indications on the program thus far were positive:
We are quietly optimistic. I think that 100 per cent of Aboriginal and Torres Strait Islander men and women who are eligible for the program have joined up. All women who are eligible have signed up. I think it is about two or three per cent of non-Indigenous men who have not.

12.421 She went on to say that:
The other thing that is encouraging for me as executive director is that a third of the clients of through care have no reason to be involved with corrections, yet they are willing to sign up and keep working with us. To me that says great things about the relationships our staff have with the clients—that they are willing to sign up and be engaged, even though they are not on parole or on a good behaviour order.

12.422 This, she told the Committee, was ‘very encouraging’.

The safety of Aboriginal and Torres Strait Islander detainees
12.423 The Committee asked questions about the safety of Aboriginal and Torres Strait Islander detainees in the AMC. In particular it asked questions about a specific incident in which an Aboriginal man was seriously assaulted soon after arrival at the AMC. The Committee asked for information on progress on investigations on the assault, security measures with regard to such assaults, and the prevalence of assaults on Aboriginal and Torres Strait Islander detainees. 
 
12.424 In responding to questions about the investigation of the assault, the Minister told the Committee that:
As you know, the investigation is being conducted by the Australian Federal Police. So in that sense it is out of the hands of Corrective Services. Corrective Services is obviously fully cooperating with the Federal Police. You may have seen, about three weeks ago, that the Federal Police released an update and sought specific information from the community. I am aware of the concerns amongst some service providers and individuals in the Indigenous community about this matter. I think their concern is that there is a racial overtone to this attack. I am very cognisant of that because we know from things like the royal commission into deaths in custody and the like that there is a strong sense that we need to ensure that Indigenous people are particularly cared for in our custodial environment. I think all of these other measures go to that. You will appreciate that I am not able to say too much more on the individual case until the AFP finish their investigation, but I am hopeful that will be soon.

12.425 The Committee asked what was being done to protect Aboriginal and Torres Strait Islander prisoners from harms of this kind.

12.426 In response the Minister told the Committee that:

Our rate of Indigenous population in the jail continues to be 19 to 20 per cent. It ebbs and flows a little. It is obviously incredibly disproportionate to the percentage of their population in the regular community, at 2½ per cent.

12.427 In relation to the specific prisoner indicated by the Committee, the Minister told the Committee that ‘after that incident, a series of measures were put in place to ensure his personal safety’.

12.428 The Minister went on to say that:
individual detainee safety is very important. It is one of the reasons that mixing remanded and sentenced offenders together can sometimes be okay. Sometimes we will put Indigenous people together in a cell, to improve their sense of safety, perhaps cultural connectedness and those sorts of things. It is one of the reasons why we do not always follow that black and white rule of not having sentenced and remanded together, for those kinds of reasons.

12.429 When asked whether the prisoner was in such an area at the time of the assault, the General Manager, Custodial Operations, Alexander Maconochie Centre, responded. He told the Committee that:
He certainly was … and with the individual case certainly we consider the best placement of all our detainees, whether they be Aboriginal or non-Aboriginal, and we consider safety as a prominent part of that. But certainly we rely on detainees often for that information, and there are other sources that we have available to try to inform us as best we can. In answer to your question, yes, he was with other detainees who were sentenced and other detainees who were remanded.

12.430 When asked whether it was a cause for alarm that video footage from security cameras was apparently not available in connection with the assault, the General Manager told the Committee that there were ‘a couple of things with security cameras’
 which needed to be taken into account:

 In the first instance, we had some 340 cameras; they all are there for monitoring purposes and they transmit live feed to our master control room, where there is one officer who manages that post. Cameras had not been put in place to be permanently monitored. We had, obviously, recording capability as well. 

12.431 Having said this, however, he told the Committee that: 

As far as the prevention measure goes, there certainly is the capability for prevention, and we get that at times, because we understand, by looking through our footage, what is going on. In this case—again, following on from the minister’s comments, I do not want to say too much because it is still under investigation—there certainly has been footage of the area, which has been handed over to the AFP and has helped them in their investigations.

12.432 At this point the Committee asked further questions about rates of assaults, seeking to gauge whether there were a disproportionate of assaults in relation to the prevalence of Indigenous detainees at the AMC, and the Minister took the question as a Question Taken on Notice.

Sentence Administration Board

12.433 The Chair of the Sentence Administration Board (SAB) appeared in hearings of 13 November 2015.

12.434 Matters considered by the Committee included:

· variations in numbers of matters considered by the SAB related to the management or breach of periodic detention orders;

· the effect of increases in the detainee population at the AMC on the work of the SAB;

· the anticipated effect of an expanded community corrections scheme on the work of the SAB;

· trends and dynamics in numbers of victims of crime registering with, and making submissions to, the SAB;
 and
· contributing causes of upward pressure on numbers of detainees in the ACT criminal justice system.

Answers to Questions Taken on Notice

12.435 On 20 & 24 November 2015 the Minister for Justice provided the Committee with answers to Questions Taken on Notice regarding:
· prison occupations;

· staff numbers in community corrections; 
· a trial of mobile phone jamming technology in prisons;
· the cost per detainee of community corrections compared with other jurisdictions.

13 Committee comment
13.436 This chapter presents the Committee’s views and recommendations made in relation to evidence provided to it in the course of the inquiry.

Statutory officers and agencies 
13.437 The Committee notes and values the high quality of evidence, and high degree of independence, of statutory officers and agencies appearing before the Committee in hearings. In the Committee’s view, both of these enhance the ability of the Committee to perform due diligence in scrutinising the work of both these officers and agencies, and of government overall.
13.438 With this in mind the Committee has reflected on aspects of the independence of these officers and agencies, including proposals for a change in arrangements for rights-based Statutory Office- holders associated with the Justice and Community Safety Directorate. Since the Committee’s hearings for this report the Attorney-General has presented in the Assembly (on 19 November 2015) the Protection of  Rights (Services) Legislation Amendment Bill 2015,
 which if passed would provide among other things for:

· the creation of a new position of President of the Human Rights Commission;

· the incorporation of the Public Advocate, ‘performing advocacy functions only’, and the Victims of Crime Commissioner into the Human Rights Commission;
 and
· the creation of a new position of Public Trustee and Guardian, ‘who will be a public servant’, and an office of the Public Trustee and Guardian, separate from the Human Rights Commission.

13.439 The Committee regards these and the other changes proposed as important developments in the rights framework in the ACT. In light of this, the Committee looks forward to debates in the Legislative Assembly on the Bill. 
Efficiencies in times of financial constraint
13.440 In relation to the work of the Director of Public Prosecutions, the Human Rights Commission, Legal Aid Commission and Victim Support ACT the Committee was pleased to hear that these agencies were finding ways to provide, foster—and in some cases even expand—services in times of financial constraint. These agencies showed a constructive and forward-looking approach to the dual challenges of increasing demand and constrained resources, and also displayed a constructive stance on potentials for collaborative work made possible, perhaps, by the administrative amalgamation proposed for rights agencies. 

13.441 In addition, the Committee was pleased to be told that these agencies were focusing on, and facilitating, a more coordinated and active approach to domestic violence, an area which has attracted considerable concern and attention in recent times.
Electoral Commission

13.442 In hearings with the Electoral Commission, the Committee considered that statutory arrangements, engaged when polling day for Federal elections is scheduled close to polling day for ACT elections, were unduly inflexible.

13.443 The Committee was concerned that these arrangements placed an unnecessary impost on ACT voters and potentially discouraged electors from exercising their right to vote.
13.444 In light of this the Committee makes the following recommendation.
The Committee recommends, in preparation for the possibility that the next Federal election is scheduled for a day on or near voting day for the ACT election, that the ACT Government consider introducing legislative amendments in the Legislative Assembly which, if passed, would make it possible for the ACT election to be held on a date earlier than the first of December.
Human Rights Commission

13.445 The Committee notes matters raised in hearings in connection with discrimination on grounds of pregnancy and breastfeeding.
 
13.446 The Committee was pleased to hear about measures taken by the Commission to disseminate information about discrimination on grounds of pregnancy and breastfeeding. 
13.447 However the Committee is also concerned at findings by the Australian Human Rights Commission about the prevalence of discrimination on these grounds. A 2014 report by the Commission, Supporting Working Parents: Pregnancy and Return to Work National Review, stated that:

the National Prevalence Survey conducted as part of this Review – the first of its kind in Australia – has revealed that one in two (49%) mothers reported experiencing discrimination in the workplace at some point during pregnancy, parental leave or on return to work. What’s more, it also revealed that over a quarter (27%) of the fathers and partners surveyed reported experiencing discrimination in the workplace related to parental leave and return to work as well.

13.448 In light of these findings, the Committee takes the view that if we are to make progress on changing societal attitudes in this area, there needs to be a concerted campaign, with resources to match.
13.449 In light of this the Committee makes the following recommendation.

The Committee recommends that the ACT Government ensure sufficient resourcing to the ACT Human Rights Commission to disseminate, effectively, information about rights in connection with pregnancy and work, and return to work, and that the results of these efforts be tested and measured to ensure that there are improvements in ACT workplaces in these areas.
Public Trustee

13.450 The Committee notes that during questioning the Public Trustee was not able to tell the Committee what proportion of its clientele were Indigenous or non-Indigenous.

13.451 The Committee takes the view that this is an important metric which, if measured, would allow the Public Trustee to gauge, more accurately, the effectiveness of outreach and services to the Indigenous community in the ACT.

13.452 In light of this the Committee makes the following recommendation.

The Committee recommends that the Public Trustee gather information on the Indigenous status  of clients, as a routine part of its interactions with clients, subject to their agreement, and that this information be published in the Public Trustee’s annual report.

13.453 The Committee notes questions it asked in hearings Committee regarding increased workloads on guardianship staff due to the advent of new arrangements under the ACT’s Mental Health Act 2015.
The Committee also notes responses which indicated that ‘oversight and compliance’ had been ‘been notoriously under-resourced in the past’.
 

13.454 While it notes advice to the effect that ‘additional injection of funding by Health in relation to the Mental Health (Treatment and Care) Act’ had ‘created some relief’, the Committee takes the view that continued and adequate support for these functions under the Mental Health Act 2015 is vital.

13.455 In light of this the Committee makes the following recommendation.

The Committee recommends that the ACT Government assess the expected work load for compliance under the Mental Health Act 2015 after the Act comes into force on 1 March 2016, and ensure that there are adequate resources for effective compliance testing.
Victim Support ACT

13.456 The Committee notes the testimony of the Victims of Crime Commissioner in hearings, regarding the experience of victims of domestic violence in the criminal justice system.

13.457 In particular the Committee notes and commends the description provided by the Commissioner of a system of better arrangements for victims of domestic violence.
 

13.458 In light of this, the Committee makes the following recommendation.

The Committee recommends that the ACT Government’s response to Domestic Violence includes the measures described by the Victims of Crime Commissioner in the Committee’s hearings of 6 November 2015.
Emergency Services Agency
13.459 Testimony heard by the Committee suggests that the Emergency Services Agency is making efforts to improve on an organisational which has been subject to criticism in recent years. 

13.460 In this report the Committee has considered the ESA’s capacity to expand diversity in its workforce along dimensions of gender, ethnic and cultural diversity, and its capacity to improve workplace culture overall. It also asked whether the ESA had been able to convey, to its management, the practical imperative which underlies greater diversity in recruitment, and for a profile of bullying complaints in the agency.
13.461 In the Committee’s view the answers to these questions provided support for an equivocal view of progress in these areas. Advice that there had been complaints of bullying from senior officers in relation to members of the agency’s executive, and by members of the executive against other members of the executive, was not encouraging, despite assurances that the complaints had been investigated and not upheld.
 

13.462 The Committee notes the importance of the ESA in managing significant hazards to the ACT community. Bushfire is just one of these, on which the preparedness of the ESA is critical in relation to a risk that has, in fact, been borne out in acute bushfire events, most recently in 2003. 

13.463 The Committee also notes that negative perceptions of organisations, and the presence of internal factors that could hinder them from fulfilling their remit, are likely to have a direct result on the ability of the ESA to meet community expectations about the protection they should provide.
13.464 In view of these important factors, the Committee takes the view that the introduction of programs and strategies is only one part of the picture when it comes to organisational and cultural change. It is also necessary for an organisation to face up to its difficulties and ensure that progress is delivered, and measured, in concrete terms. For this reason it is essential that the ESA employ, and report against, appropriate indicators which will provide an accurate picture of the state of the agency.

13.465 In connection with these matters the Committee notes a recent report of the Standing Committee on Public Accounts (PAC), the result of a PAC inquiry into a report by the ACT Auditor-General into Bushfire Preparedness. Careful reading of this report and the testimony considered in the present report suggests that discrepancies between first-hand accounts from outside of the agency and the views put forward by the ESA could raise doubts about the readiness of the ESA to meet complex threats.

13.466 In light of the above, the Committee makes the following recommendation.

The Committee recommends that the ACT Government continue to develop and refine indicators and reporting on workplace culture in the Emergency Services Agency (ESA), with the intent of ensuring its strength, stability and readiness to meet complex threats, including by ensuring greater diversity in recruitment.
13.467 The Committee notes that when asked, the ESA told the Committee that it did not conduct audits of staff attitudes to diversity in the workplace, although it noted some such process conducted by its parent agency, the Justice and Community Safety Directorate, and that this discussion occurred within the context of a wider discussion about efforts to change workplace culture in the ESA.

13.468 In the Committee’s view it is vital that detailed information on staff attitudes to diversity be collected so as to provide indicators against which to measure efforts toward cultural change.

13.469 In light of this the Committee makes the following recommendation.
The Committee recommends that the Emergency Services Agency (ESA) consider conducting staff audits of attitudes to diversity in the workplace.

13.470 The Committee notes discussion on signage for ESA facilities emerged as a matter for discussion in hearings, during which the Committee noted differences in the size of signage for different facilities. It was suggested that this could lead to low levels of public recognition of the facilities, and that larger and more consistent signage would protect against this possibility.

13.471 In light of this the Committee makes the following recommendation.

The Committee recommends that the Emergency Services Agency (ESA) ensure that signage identifying facilities be consistent and of sufficient size to support ready recognition by the public of ESA facilities.

ACT Policing 

13.472 The Committee notes that in hearings with ACT Policing, considered above, it emerged that ACT Policing did not have a clear and defined recruitment strategy in order to improve upon the low numbers of Aboriginal and Torres Strait Islander people employed in the organisation, as reported in its Annual Report 2014-15.

13.473 In light of this the Committee makes the following recommendation.

The Committee recommends that ACT Policing consider adopting a defined recruitment strategy to increase the number of Aboriginal and Torres Strait Islanders employed by the agency.
Workplace Safety and Industrial Relations

13.474 The Committee was pleased to hear the testimony of the Minister for Workplace Safety and Industrial Relations, and his officers, regarding progress on improving workplace safety in the ACT.  In particular, the Committee was pleased to hear of improvements in reported figures on workplace safety in the ACT construction industry, which had been the focus of significant concern in the lead-up, publication and implementation of the Getting Home Safely report.
13.475 The Committee was also pleased to hear about work on a new workers compensation scheme for ACT public sector workers in the wake of a decision by the ACT Government not to proceed, in the future, with participation in the Comcare scheme, and that savings were anticipated as a result of this change in arrangements.

13.476 In relation to the ACT Long Service Leave Authority, the Committee notes that discussion in hearings established that while the Authority had achieved above its target for returns on investment in the reporting year, there was no benchmarking being done for return on investment using appropriate comparators, such as other statutory authorities.

13.477 The Committee takes the view that it would be useful for returns on investment by the Authority to be benchmarked against appropriate comparators.
13.478 In light of this the Committee makes the following recommendation.

The Committee recommends that the ACT Long Service Leave Authority consults on the degree to which it would be appropriate for measures of the Authority’s return on investment to be compared with those of similar agencies.
Justice and Community Safety Directorate 

13.479 The Committee notes that it expressed a consistent interest, throughout this year’s inquiry into annual reports, in the situation of Aboriginal and Torres Strait Islander people. This interest was expressed in questions as to how many Aboriginal and Torres Strait Islander people were being employed in the different areas of the ACT Public Sector considered in this report, and in questions on the intersection between Aboriginal and Torres Strait Islander people with the criminal justice system.
13.480 In relation to the first item, it is apparent to the Committee that agencies were most often able to report as to the proportion of Aboriginal and Torres Strait Islander people in their employ. Agencies seemed less certain when asked more probing questions about how to engage prospective staff—and current management—in order to make more substantial progress toward achieving benefits from putting in place a diverse workforce. 

13.481 It is the Committee’s view that in many respects, the ability to quote raw figures on recruiting diversity is just the first step of cultural change in this regard.  A more complete picture would see agencies going outside of their comfort zone so that there would be a clear difference between ‘before and after’ once organisational culture had been changed in a substantive sense. 

13.482 In addition, the Committee notes that in questioning on whether audits were conducted on attitudes to diversity in the workplace in the ESA, it was suggested that ‘cultural surveys’ were conducted in the Justice and Community Safety Directorate as a whole.
 However, when the Committee asked the Director-General of the Justice and Community Safety Directorate whether audits of staff attitudes to diversity were conducted she replied in the negative, although she stated that this could be considered ‘for future years’.

13.483 The Committee takes the view that this kind of auditing is necessary so that measures to increase diversity in the workplace can be evaluated, and so that appropriate goals can be formulated.
13.484 In light of this the Committee makes the following recommendation.

The Committee recommends that the Justice and Community Safety Directorate consult on, and develop, an auditing system for staff attitudes to diversity.
13.485 The Committee notes that it had emerged from discussion on the degree to which Aboriginal and Torres Strait Islander people were encouraged to join the workforce in the Justice and Community Safety Directorate that the Directorate had sought advice from the ACT Human Rights Commissioner and the Australian Human Rights Commissioner on measures to increase gender diversity in the workforce.
 

13.486 The Committee takes the view that this advice is valuable in that it comes from sources which can bring a broader awareness, and expertise, in relation to measures for inclusion. In the Committee’s view this advice is likely to contain a number of elements which could be adapted and applied to form the basis for a stronger and more comprehensive strategy for Indigenous recruitment as well. 
13.487 In light of this the Committee makes the following recommendation.

The Committee recommends  that the Justice and Community Safety Directorate develop a comprehensive strategy for Indigenous recruitment, building upon the advice it has sought from the ACT Human Rights Commissioner and the Australian Human Rights Commissioner.
Corrective Services
13.488 The Committee has noted, above, a number of matters which touch upon Aboriginal and Torres Strait Islander people in the ACT.

13.489 For the justice system in this regard, while the picture is mixed with regard to some elements—such as the safety of Aboriginal and Torres Strait Islander detainees—there are also grounds for cautious optimism in the expansion of Restorative Justice, and the proposed expansion of community corrections. These appear likely to divert those Aboriginal and Torres Strait Islander people who are in contact with the criminal justice system away from prison-based detention, bringing the likelihood of significant benefits due to reduced exposure to the prison environment and increased sentencing options available to address drivers of offending behaviour, such as alcohol and drug use.

13.490 The Committee notes that efforts on both of these fronts are consistent with the ACT Aboriginal and Torres Strait Islander Agreement 2015-2018 and Aboriginal and Torres Strait Islander Justice Agreement 

13.491 The Committee notes that, in hearings, Corrective Services was not able to answer questions on the number of Aboriginal and Torres Strait Islander detainees assaulted at the Alexander Maconochie Centre (AMC). 
 It was noted that such assaults had not been isolated events and that they had caused significant concern in the community.
 
13.492 The Committee noted that it wished to determine whether the risk of assault for Aboriginal and Torres Strait Islander detainees was similar or different to that for non-Indigenous detainees,
 but such a comparison appeared not to be supported by current data gathering.
13.493 In light of this the Committee makes the following recommendation.

The Committee recommends that ACT Corrective Services consider collecting data on and undertake comparative reporting on the proportion of Aboriginal and Torres Strait Islander detainees and non-Indigenous detainees subject to assault at the Alexander Maconochie Centre (AMC).
Steve Doszpot MLA

Chair
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