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Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Bills
Bills—No comment
The Committee has examined the following bills and offers no comment on them:

Disability Services (Disability Service Providers) Amendment Bill 2014

This is a Bill for an Act to amend the Disability Services Act 1991 to require specialist disability service providers operating in the ACT during the trial period of the National Disability Insurance Scheme to meet standards, such as the National Disability Service Standards, and minimum safeguards, and to confer power on the Territory to monitor those safeguards and standards.

Holidays Amendment Bill 2014

This is a Bill to amend the Holidays Act 1958 to provide that 25 December (Christmas Day), 26 December (Boxing Day), and 1 January (New Year’s Day) are public holidays in their own right. In addition, when any of these days fall on a weekend, there is to be an additional public holiday the following Monday or Tuesday (as appropriate).

Territory and Municipal Services Legislation Amendment Bill 2014

This is a Bill for an Act to make minor and technical amendments to a number of laws within the Territory and Municipal Services and Justice and Community Safety portfolios.

Bills—Comment
The Committee has examined the following bills and offers these comments on them:

Mental Health (Treatment and Care) Amendment Bill 2014

This is a Bill for an Act to amend the Mental Health (Treatment and Care) Act 1994 and various other laws to make significant changes in the manner of care and treatment of persons suffering from a mental illness or a mental disorder.

Overview

The Explanatory Statement observes that “[a]ll of the Bill’s clauses are informed by the concept of ‘recovery’, as it is used in contemporary mental health context” and, in particular, identifies those clauses that alter the objects of the Act, establish new Principles that apply to the Act and create new provisions regarding decision-making capacity. The Bill “set(s) out to arrive at reforms that would help ACT mental health services become recovery-oriented ones”.

More particularly, the Bill:

· “makes some new requirements of the ACAT when making psychiatric treatment orders or community care orders that turn on a person’s ‘decision-making capacity’, as defined by new section 7” (Explanatory Statement at 11ff);

· “makes a number of amendments to the Guardianship Act to reflect the new role that guardians will have to provide substitute decisions” (Explanatory Statement at 12ff);

· is aimed at meeting “the necessity for timely, evidence-based treatment of people’s mental illnesses”(Explanatory Statement at 13);

· “[enables] authorised ambulance paramedics to apprehend a person and take them to an approved mental health or community care facility, in certain circumstances narrowly specified by the Act” (Explanatory Statement at 19ff);

· requires that “that the person with mental illness/es and/or disorders is given information or consulted, or that certain people account for whether they have consulted with the person” (Explanatory Statement at 21ff);

· provides that the ACAT may order a further period of detention for a period not exceeding eleven days (Explanatory Statement at 24);

· makes provision for people with a mental illness or mental disorder who have come into contact with the criminal justice system (Explanatory Statement at 26);

· provides for “an increased role for the ACAT in determining certain treatment, care and support measures that may be provided to a person subject to an order” (Explanatory Statement at 29); and

· introduces “a new scheme for the transfer of certain detainees with a mental illness from a correctional centre to an approved mental health facility” (Explanatory Statement at 31).

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Some 61 pages of the Explanatory Statement (at 39-102) address the provisions of the Bill against human rights standards identified in a number of international instruments and more particularly in the Human Rights Act 2004 (HRA). The Committee commends the effort and skill involved, and for the most part considers it sufficient to refer Members to the Explanatory Statement. To assist them, it identifies particular parts of the Explanatory Statement by reference to the topics dealt with. In addition, the Committee identifies some other matters that it considers require report. 

The Explanatory Statement treatment of human rights considerations

At page 47, the Explanatory Statement very generally identifies ways in which the Bill will promote observance of the HRA.

Most of the Explanatory Statement is concerned with identifying provisions of the Bill that engage one or more of the HRA rights, and offering a justification for an apparent derogation from those rights.

The Committee considers that it would assist a reader were there to be a statement of the framework for justification  stated in HRA section 28 for derogation from an HRA right to be set out (at page 47 as the Explanatory Statement stands) at the commencement of this analysis. This is done at page 86, but by reference only to the provisions of proposed Chapter 8 of the Act.

At page 47ff, the Explanatory Statement considers whether the provisions that confer jurisdiction on the ACAT are compatible with the right to a fair trial in HRA subsection 21(1).

The Explanatory Statement deals with the following topics against various rights stated in the HRA:

· powers of apprehension, detention, movement restriction,  and involuntary assessment, treatment, care and support (Explanatory Statement at 51ff);

· provisions regarding health risks, medical necessity, and review (Explanatory Statement at 56ff);

· provisions safeguarding the wishes and best interests of people, including children (Explanatory Statement at 57ff);

· provisions to restrict communications (Explanatory Statement at 66ff);

· offences related to denying a person’s rights to information and communications and the right of the accused to be presumed innocent (Explanatory Statement at 68ff); and

· powers of entry, search and seizure (Explanatory Statement at 71).

At page 75ff of the Explanatory Statement, there is a consideration of the ways in which various provisions of proposed Chapter 7 of the Act, dealing with forensic mental health orders, engage the HRA and how they might be justified. At page 95ff of the Explanatory Statement, there is a similar treatment so far as concerns proposed Chapter 8, dealing with correctional patients.

Additional matters identified by the Committee

The conferral on a police officer of a discretion to make a decision that might set in train a process whereby a person may be subject to an assessment order by the ACAT, and then to a mental health order made by the ACAT

Under proposed section 35 of the Act, a referring officer who believes on reasonable grounds that (a) a person alleged to have committed an offence has a mental  disorder or mental illness, and (b) because of the mental disorder or mental illness poses certain risks, may apply to the ACAT for an assessment  order in relation to the person. After an assessment is made, the ACAT may decide to make a mental health order in relation to a person. Under subsection 35(4), one of the circumstances in which it will be taken that a person is alleged to have committed an offence is where “a police officer believes on reasonable grounds that there are sufficient grounds on which to charge the person in connection with an offence” (paragraph 35(4)(b)).

The issue is whether it is appropriate to vest in a police officer (of any rank) a power that could lead to such a restriction on personal rights and liberties that would follow from a mental health order. Paragraph 35(4)(a) of the definition applies where the person has been arrested in connection an offence, and paragraph 35(4)(c) where a person has been charged. Why are these parts of the definition not sufficient?

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

The expression of administrative power and the desirability of requiring the decision-maker to have reasonable grounds for the exercise of a power

The manner in which an administrative power is conferred on a decision-maker is critical to the extent to which a court may review an exercise of that power. The Committee has pointed out on many occasions that it is generally desirable, and where appropriate, that a power conferred in terms that allow a measure of discretion to the decision-maker be expressed in a way that requires the decision-maker to have reasonable grounds for the exercise of the power. 

In many places, this Bill confers administrative power in a way the Committee considers desirable.  There are, however, many instances where it does not, and it is hard to see why there should be a difference in approach. For example, in proposed section 48ZA of the Act (clause 43), the ACAT may make a forensic psychiatric treatment order in relation to the person where a number of grounds exist. One is that “the ACAT believes on reasonable grounds that, because of the mental illness, the person—(i) is doing, or is likely to do, serious harm to themself or someone else” (paragraph 48ZA(2)(b)(i)). Another is that “the ACAT is satisfied that psychiatric treatment, care or support is likely to— (i) reduce the harm, deterioration or endangerment, or the likelihood of harm, deterioration or endangerment,  mentioned in paragraph (b) or (c)” (paragraph 48ZA(2)(d)(i).

Without being exhaustive, the Committee can identify some provisions where the exercise of the power has such an impact on a person’s rights that there appears to be a case for limiting the power so that the decision-maker must have reasonable grounds for its exercise. See proposed paragraph 48ZG(2)(c), subsection 48ZC(4), subsection 48ZU(5), subsection  48ZZH(3), subsection 48ZZK(2), and paragraph 79A(2)(a) (and compare this provision to paragraph 79A(2)(b)).

The Committee recommends that the Minister consider whether it would be possible, without compromising the workability of the scheme of which each of these provisions form part, for these powers to be limited so that the decision-maker must have reasonable grounds for its exercise.

The Committee also recommends that the Minister review all administrative powers with a view to determining what powers may be limited in the way just described.

The right to a fair trial and a prohibition on adducing evidence to a court (HRA subsection 21(1))
Proposed section 48ZZF deals with certain information that must be included in a register of affected people in relation to offences committed or  alleged to have been committed by forensic patients. Subsection 48ZZF(5) provides that “[t]he director-general must not disclose the information in the  register about a registered affected person to— (a) a forensic patient; or (b) anyone else except the following ...”. The exceptions do not include a court hearing a matter where the information would be relevant to the case of a party.

The High Court has held, in relation to similar provisions, that since they expressed to apply only to persons, and a court is not a person, it does not prevent disclosure to a court.
  On this basis, the Committee does not see the potential for an argument that subsection 48ZZF(5) is incompatible with HRA subsection 21(1) and not a justifiable derogation under HRA section 28.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Planning and Development (Symonston Mental Health Facility) Amendment Bill 2014

This is a Bill to amend the Planning and Development Act 2007, the Planning and Development Regulation 2008 and the Administrative Decisions (Judicial Review) Act 1989 to assist Government to expedite the construction of a secure mental health facility in Symonston.

Overview

Slightly adapting the Explanatory Statement (at page 3), the Bill proposes to introduce a draft special variation process which leads in the end to a decision by the Executive to vary the Territory Plan in respect of the Symonston mental health facility.  The proposed provisions for a special variation includes elements similar to those already prescribed by the Act. There is a requirement for public consultation and consultation with the national capital authority; the planning and land authority may extend the period of consultation; consultation requirements are a notifiable instrument and must also be published in a daily newspaper; and the public are able to inspect any proposed special variation.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004
Limitations on access to review of decisions made in relation to a special variation in relation to a mental health facility in Symonston and the right to a fair trial (HRA subsection 21(1))

The amendments proposed would restrict in four ways the scope for judicial review in relation to the special variation process and development approvals for the proposed Symonston mental health facility. 

First, by amendment of schedule 1, item 15, column 3 of the Administrative Decisions (Judicial Review) Act 1989 (ADJR Act) (see schedule 1, part 1.1 of the Bill), the Bill would remove the ability to seek review under the ADJR Act decision in relation to the making of a special variation.
Secondly, by proposed section 85K of the Planning and Development Act 2007, an application to the Supreme Court for review under remedies based on the common law (see section 34B of the Supreme Court Act 1937 and the Court Procedures Rules 2006) in relation to the making of a special variation must be made within 60 days of the relevant decision.

Thirdly, by amendment of schedule 1, item 15, column 3 of the Administrative Decisions (Judicial Review) Act 1989 (see schedule 1, part 1.1 of the Bill), the Bill would remove the ability to seek review under the ADJR Act decision in relation to development proposals connected to the proposed Symonston mental health facility.

Fourthly, by proposed subsection 85L(2) of the Planning and Development Act an application to the Supreme Court for review under remedies based on the common law (see section 34B of the Supreme Court Act 1937, and the Court Procedures Rules 2006) in relation to a development proposal must be made within 60 days of the relevant decision.

The last two amendments are time limited, in that they exist for five years unless extended by regulation (see section 85L).

The Explanatory Statement states (at page 4) that the Bill would remove “the ability of third parties to seek ACAT merit review of decisions in relation to the proposed Symonston mental health facility”. The Committee cannot ascertain how the Bill would have this effect. It cannot find in it any provision similar to clause 53 of the Planning and Development (Project Facilitation) Bill 2014, which had this effect in relation to the development proposals dealt with in that Bill.

The Committee recommends that the Minister clarify how it is that provisions of the Bill would remove the ability of third parties to seek ACAT merit review of decisions in relation to the proposed Symonston mental health facility.

The rights issues raised by the four ways just noted were canvassed by the Committee in relation to identical provisions of the Planning and Development (Project Facilitation) Bill 2014; see Scrutiny Report No 16 of 1 April 2014. The Minister responded to the Committee’s report by letter of 7 April 2014, which is appended to Scrutiny Report No 18 of 24 April 2014.

The Committee refers Members to the Committee’s report and in particular to the Minister’s response.
The Committee argued that there was little point to removing scope for judicial review under the ADJR Act while retaining the Supreme Court’s “common law” jurisdiction. In one part of his response, the Minister considers that “both the grounds [for obtaining relief] and standing [to seek review] under the ADJR Act are arguably wider than those available at common law”, and it followed that removal of ADJR Act relief was a “meaningful and significant measure”.

The Committee recommends that the Minister expand on this response by identifying more precisely the differences between the two remedies.

The Committee notes that if the Minister is correct, the question whether the relevant provisions are compatible with the right to a fair trial in HRA subsection 21(1) is more acute.

The Committee also argued that removal of ADJR Act relief also meant that a person aggrieved by a decision lost a statutory right to reasons for the decision. The Minister responded by pointing out that this removal had little practical consequence given other provisions in the Bill for the giving of reasons.

The Committee recommends that the Minister make a similar response by reference to the provisions of this Bill.

The Committee also argued that the 60 day limit on making application for “common law” relief be capable of extension by the Supreme Court. The Committee refers Members to the Minister’s response.

Road Transport Legislation Amendment Bill 2014

This is a Bill to amend various laws about road transport and in particular to introduce an aggravated version of the offence of furious, reckless or dangerous driving in section 7 of the Road Transport (Safety and Traffic Management) Act 1999, and to make a consequential amendment arising from the passage of the Road Transport (Alcohol and Drugs) Amendment Bill 2013 to allow a police officer to issue an Immediate Suspension Notice when they charge a person with refusing to undertake a drug or alcohol screening test.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004
The aggravated version of the offence of furious, reckless or dangerous driving and the right to liberty

Currently, section 7 of the Road Transport (Safety and Traffic Management) Act 1999 creates an offence where a person drives a motor vehicle furiously, recklessly, or at a speed or in a way that is dangerous to the public, on a road or road related area, and prescribes a maximum penalty of 100 penalty units, imprisonment for one year or both.

Clause 5 of the Bill would insert a section 7A, to the effect that a person would commit an aggravated offence against section 7 where one or more of certain circumstances existed at the time of the commission of an offence against section 7, or the person was a repeat offender. In summary form, the aggravating circumstances are that the person, without reasonable excuse, failed to comply with a request or signal given by a police officer to stop the vehicle; was driving while intoxicated by alcohol and/or drugs;  was driving at a speed that exceeded the speed limit by more than 30%;  was driving in a way that put at risk the safety of a vulnerable road user; or was driving with a person younger than 17 years old in the vehicle.

Where the offence is aggravated , the maximum penalty is 200 penalty units, imprisonment for two years or both.

The Explanatory Statement at pages 2-3 considers whether proposed section 7A engages the right to liberty in HRA section 18, and, if so, whether its derogation is justifiable in terms of HRA section 28. 

The Committee refers Members of the Assembly to this Explanatory Statement analysis.

Power to issue an Immediate Suspension Notice for the offence of refusing to undertake an alcohol or drug screening test

The nature of the amendment to the Road Transport (General) Act 1999 proposed in part 3 of the Bill, its background, and a human rights analysis is well set out in the Explanatory Statement at pages 4-5.

The Committee refers Members of the Assembly to this Explanatory Statement analysis.

Comment on proposed Government Amendments—Information Privacy Bill 2014

The Attorney-General has proposed amendments to this Bill, to insert paragraphs (ea) and (eb) into clause 25 of the Bill.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004
These amendments engage the right to privacy, both at common law and in terms of HRA section 12, in that they create exemptions from the operation of the scheme for protection of privacy in the Information Privacy Bill 2014. In summary, they provide an exemption for all acts or practices by Territory public sector agencies in relation to records received from, or originating with, Commonwealth law enforcement or intelligence bodies and all disclosures to Commonwealth intelligence bodies.

The nature of the amendments, their background, and a human rights analysis is well set out in the Supplementary Explanatory Statement.

The Committee refers Members of the Assembly to this Supplementary Explanatory Statement analysis.
Subordinate Legislation

Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and offers no comment on them:
Disallowable Instrument DI2014-49 being the Duties (Commercial Lease with Premium) Determination 2014 (No. 1) made under section 6A of the Duties Act 1999 determines the premium value at which a commercial lease with a premium becomes liable for a duty. 

Disallowable Instrument DI2014-51 being the Architects Board Appointment 2014 (No. 1) made under subsection 70(2) of the Architects Act 2004 appoints specified persons to the Australian Capital Territory Architects Board as the registered architect member and the member nominated by a representative body. 

Disallowable Instrument DI2014-52 being the Financial Management (Directorates) Guidelines 2014 made under section 133 of the Financial Management Act 1996 revokes DI2013-41 and prescribes certain directorates for the purposes of the Act. 

Disallowable Instrument DI2014-53 being the Civil Law (Wrongs) Victorian Bar Professional Standards Scheme 2014 (No. 1) made under Schedule 4, section 4.10 of the Civil Law (Wrongs) Act 2002 gives notice of the Professional Standards Council of Victoria's approval of the Victorian Bar Professional Standards Scheme. 

Disallowable Instrument DI2014-54 being the Financial Management (Credit Facility) Amendment 2014 (No. 1) made under subsection 59(5) of the Financial Management Act 1996 amends the terms and conditions of paragraphs (7)(1)(g) and (h) of DI2012-208 and DI2013-40 respectively to change the dates for commencement of interest only payments in arrears and principal and interest payments. 

Government Response

The Committee has received a response from the:

· Attorney-General, dated 14 May 2014, in relation to comments made in Scrutiny Report 16 concerning the Information Privacy Bill 2014 (attached).
Comment on Government response
The Committee appreciates the comprehensive response of the Attorney-General concerning the Information Privacy Bill 2014. Dealing with the Committee’s comments on clause 44, the Attorney‑General states that “[t]here is no express intention in the legislation that this requirement would override the common law privilege for information given in confidence ....”. The Committee understands that there is no such broadly expressed common law privilege (see ALRC, Uniform Evidence Law, Report 102, para 15). Given that this issue occurs frequently, the Committee would appreciate a clarification by the Attorney-General as to the justification for his statement.
Those responses provided to the Committee in a format which meets Web Content Accessibility Guidelines 2.0 (WCAG 2.0), and indicated as “attached”, are reproduced at the end of this report.
Steve Doszpot MLA
Chair

27 May 2014
Outstanding Responses


Mr Steve Doszpot MLA 

Chair

Standing Committee on Justice and Community Safety

ACT Legislative Assembly

London Circuit

CANBERRA ACT 2601

Dear Mr Doszpot

Thank you for Scrutiny of Bills Report No. 16 of 1 April 2014. I offer the following response in relation to the Committee’s comments on the Information Privacy Bill 2014.

Enhancement and limitation of the right to privacy (HRA section 12), and limitation of the right to freedom of expression (common law and HRA section 16)

I note that the Committee “agrees with the Explanatory Statement that the Bill

supports and enhances the right to privacy by ensuring that there is a clear framework setting out how ACT public sector agencies collect, use, disclose and otherwise manage personal information”.

The Committee considers that “clause 43 may be seen as a serious derogation from the right to reputation (HRA paragraph 12(b)). There is also a privacy issue arising out of clause 44”. I address these matters in detail below.

Provision of a means for determining whether there has been an interference with an individual’s privacy

The Committee seeks further clarification about the complaints investigation process and situations in which the Information Privacy Commissioner may decide not to deal with or continue dealing with a complaint.

One such ground in s 39(f) (stated as 39(d) in Committee response) which states that the Commissioner may decide not to pursue a full investigation of the complaint if “dealing, or further dealing, with the act or practice is not warranted having regard to all the circumstances”. The Committee is concerned that this criterion is cast widely and might affect the efficacy of the complaint procedure. 

Section 39 is based on the equivalent section 41 of the Commonwealth Privacy Act 1988. Section 41 (1)(da) implemented the Australian Government’s response to Australian Law Reform Commission (ALRC) Recommendation 49-1(c) in its Report 108: For Your Information, by providing that the Commissioner may decide not to investigate an act or practice if the Commissioner is satisfied that, having regard to all the circumstances, an investigation or further investigation is not warranted.  This will give the Commissioner greater flexibility to decline to investigate a complaint where it would be an unproductive or inefficient use of the Commissioner’s powers.

As under the Commonwealth Act, it is expected that the Information Privacy Commissioner, in exercising this power, will:

· apply the principles of administrative law;
· outline in the annual report, where appropriate, examples of where the power is used; and

· provide guidance as to the kinds of matters it would decline to investigate.

The ALRC stated (at 49.10) that “this discretion would enable the Commissioner to dismiss trivial complaints, or complaints that have no prospect of a practical or satisfactory resolution.” It noted that the same discretion is available to the Commonwealth Ombudsman and a similar test is used in state legislation such as the Anti-Discrimination Act 1977 (NSW). 

It is necessary that the Information Privacy Commissioner be given sufficient flexibility to efficiently and effectively manage complaints. The grounds listed in s 39, including that of frivolous, vexatious, misconceived, lacking in substance or not made in good faith, may not necessarily cover all situations where a complaint should not proceed to investigation.

Efficiency and flexibility is important to ensure that the whole community has access to the complaints handling resources of the Commissioner and that complaints can be dealt with in a timely manner, which does not unduly burden the individual or the respondent. Complainants who are unhappy with the complaints process will be entitled to refer the complaint to the ACT Ombudsman.
Natural justice to an agency employee identified (or identifiable) in a report by the Commissioner to the Minister of a serious or a repeated interference with a complainant’s privacy: HRA paragraph 12(b)
The Committee has raised concern that the exercise of the reporting of serious or repeated interferences with privacy under clause 43 could infringe the right to reputation of a public sector employee that could be identified from the report.

Clause 43 is intended to allow the Commissioner to bring to the attention of the Legislative Assembly high level and systemic interferences with the privacy of an individual by a public sector agency. This is consistent with the focus on addressing complaints with the agency as the respondent rather than specific employees in their individual capacity. 

Revealing personal information - that is, identifying information - about an individual officer without that officer’s consent could breach the Commissioner’s own obligations to abide by the Territory Privacy Principles.

The report may only be made “if after dealing with the privacy complaint” the Commissioner “is reasonably satisfied that the act or practice is a serious or repeated interference”. This means that the Commissioner must have completed a full investigation, exercising powers under s44, which involves giving the respondent a chance to respond to the complaint, before the Commission could provide a report to the Attorney-General. This would provide the respondent with a chance to explain the interference.

The Committee has suggested that there might be circumstances where the complainant might not wish a report to be made about the circumstances of their complaint. If this is the case, the complainant would have the option of withdrawing the complaint which would provide the Commissioner with a basis for the declining to further deal with the complaint in accordance with clause 39(f), as it would be unwarranted in all the circumstances.

The disclosure of information provided in confidence and the right to privacy (HRA section 12) 

The Committee has noted that clause 44 provides that the Commissioner may request any public official to provide the Commissioner with information so that the Commissioner may deal with a complaint.

This provision creates a statutory duty to comply with a request under section 44 but does not impose a criminal penalty for non-compliance. There is no express intention in the legislation that this requirement would override the common law privilege for information given in confidence or the privilege against self incrimination. The intention of the provision is to require officials as part of their general obligations as public servants to assist the Commissioner to perform the Commissioner’s investigative functions under the Bill. If there are issues with the co-operation of officials with the Commissioner, it is anticipated that these would be resolved through negotiation at an agency level rather than through efforts to compel an individual to provide information.

Information provided to the Commissioner will be subject to the operation of the TPPs. There is a criminal offence for the reckless and unauthorised use or disclosure of personal information obtained as a result the Commissioner’s functions in office. There is no indication that clause 44 places confidential or personal information at risk of misuse or abuse.

Adequacy of the remedy for an interference with privacy

The Committee has raised the issue of remedies for an interference with the privacy of an individual. There are a range of remedies that can be ordered by the Court if the Commissioner is reasonably satisfied that the respondent has interfered with the privacy of an individual. 

It is important to note that this Bill does not attempt to create a tort or independent statutory cause of action for a breach of privacy. The scope and design of a tort is currently being considered by the Australian Law Reform Commission as part of the terms of reference for the Inquiry into Serious Invasions of Privacy. The Government will assess options for implementing a statutory cause of action after considering the Commonwealth response to that inquiry.

Division 6.4 is based on the equivalent provisions in the Commonwealth Privacy Act, which have operated in a largely similar form for the last decade in the ACT (under the Privacy act as modified and applied in the ACT) and in a refined form at the Commonwealth level. Under the Commonwealth Act, the Commissioner may make a determination, but that determination is not binding or conclusive on either party. The determination must be enforced via proceedings in the Federal Court or Federal Circuit court. Such a proceeding is to proceed by way of hearing de novo with the question whether the person or entity in relation to which the determination applies has engaged in conduct that constitutes and interference with the privacy of an individual. 

Vesting the Commissioner with the power to make and enforce a determination would give the Commissioner judicial powers, and would be in contravention of the doctrine of separation of powers set out in the Australian Constitution.

The ACAT is not a preferable jurisdiction for enforcement of orders, because orders of the ACAT are unenforceable in themselves, and must be enforced in the Magistrates Court according to the rules in Part 2.18 of the Court Procedures Rules 2006.

If the Commissioner has found that the act or practice is an interference with the privacy of an individual, the Court would obviously give substantial weight to that finding when assessing the application. The Magistrates Court represents the best forum for accessibility and efficiency to make and enforce orders under the Bill.

The Committee has also raised the issue of whether the costs reasonably incurred in relation to seeking the court order could be claimed. Clause 47(d) provides an additional order that the complainant be reimbursed for expenses reasonably incurred in relation to making the complaint to the Commissioner. This is in addition to rule 1720 which allows a party to a proceeding in the Magistrates Court to claim costs according to the rules in Division 2.17 of the Court Procedures Rules. Costs of enforcing an order can also be claimed. 

Exclusion of agencies, or particular agency functions, from the scheme

The Committee has noted that the regulation-making powers in clause 24(d) and clause 25(1)(f)  allow the Executive to prescribe that the Bill not apply to certain public sector agencies or to particular acts or practices of a public sector agency. The Committee has questioned whether these regulation-making powers could be used to limit the application and efficacy of the privacy protection scheme as a whole of Government obligation.

As noted, any regulations made under these provisions would be disallowable instruments and would be open to general scrutiny and oversight of the public. While I agree generally that exemptions of any form to a broadly applying legislative scheme should be contained in the principle legislation, I would be reluctant to remove the ability to make regulations to flexibly address policy issues should circumstances require. 

The TPP codes

The Committee has recommended that I explain why it is not feasible to make the TPP Codes disallowable.TPP codes are designed to allow agencies to clarify their practices and procedures in relation to their specific circumstances. The TPP codes cannot adopt practices or procedures which are contrary too, or inconsistent with the TPPs, but they can impose additional requirements provided they are consistent. 

It is desirable that there is public input and consideration of the content of the codes, but not that the TPP codes after proceeding through consultation should be disallowed by the Assembly. It will be beneficial to the handling of personal information by public sector agencies in the Territory if agencies are encouraged to develop TPP codes that expand their commitment and obligations to 

best practice information handling. I do not believe that there needs to be a disallowance power in relation to the Codes, when the Codes can only strengthen and clarify the agencies individual approaches to information handling practices and procedures.

I thank the Committee for its consideration of this Bill.
Yours sincerely

Simon Corbell MLA

Attorney General

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
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� The restriction is sometimes expressed in different wording, without any apparent reason. For example, proposed section 48ZC(3) confers powers where “the chief psychiatrist forms a belief on reasonable grounds that a  person subject to a forensic psychiatric treatment order who is living in the community requires admission to an approved mental health facility” for certain reasons. It is also the case that at times a provision refers to a decision-maker being “satisfied on reasonable grounds” and at others of “believing” on reasonable grounds. Is there any difference of operation intended?


� See for example, South Australia v Totani [2010] HCA 39 [270].
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