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[bookmark: _Toc167305518]Establishing resolution
The Assembly established the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) on 2 December 2020. 
The Committee is responsible for the following areas:
“(10)	the Standing Committee on Justice and Community Safety is also to perform a legislative scrutiny role of bills and subordinate legislation by:
(a)	considering whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly:
(i)	unduly trespass on personal rights and liberties;
(ii)	make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers;
(iii)	make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions;
(iv)	inappropriately delegate legislative powers; or
(v)	insufficiently subject the exercise of legislative power to parliamentary scrutiny; and
(vi)	consider whether any explanatory statement associated with legislation meets the technical or stylistic standards expected by the Assembly;
(b)	reporting to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; 
(c)	considering whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(i)	is in accord with the general objects of the Act under which it is made;
(ii)	unduly trespasses on rights previously established by law;
(iii)	makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; or
(iv)	contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; and
(d)	consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Assembly;”.
You can read the full establishing resolution on our website.
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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.


Contents
About the committee	i
Establishing resolution	i
Committee members	ii
Secretariat	ii
Contact us	ii
Role of Committee	ii
1.	Bills	1
Bills—Comment	1
Environment Protection Legislation Amendment Bill 2024	1
Justice and Community Safety Legislation Amendment Bill 2024	3
Monitoring of Places of Detention Legislation Amendment Bill 2024	4
Proposed Amendments—Comment	7
Voluntary Assisted Dying Bill 2023	7
Proposed Amendments—No comment	11
Voluntary Assisted Dying Bill 2023	11
Government responses—No comment	12
2.	Subordinate Legislation	13
Disallowable Instruments—No comment	13
Disallowable Instruments—Comment	15
Subordinate Laws—Comment	19
Outstanding responses	24
Bills/Subordinate Legislation	24
Report 28, dated 3 May 2023	24
Report 38, dated 30 January 2024	24
Report 39, dated 12 March 2024	24
Report 41, dated 7 May 2024	24


Scrutiny Report 42	iii

[bookmark: _Toc167305523]Bills
[bookmark: _Toc108788085][bookmark: _Toc167305524][bookmark: _Hlk79571513][bookmark: _Toc157516915]Bills—Comment
[bookmark: _Toc167305525]Environment Protection Legislation Amendment Bill 2024
This Bill makes various minor or technical amendments to the Environment Protection Act 1997 and Regulations and the Water Resources Act 2007.
[bookmark: _Toc167305526]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc167305527]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
Freedom of expression (section 16 HRA)
Rights in criminal proceedings (section 22 HRA)
The Bill will introduce an offence for installing solid-fuel burning equipment without certification or a compliance plate. This will extend the current offence relating to selling such equipment to include, for example, where a non-compliant wood-burning stove was received as a gift or re-installed. The offence is constituted by, in part, the equipment not being certified as compliant with specified Australian and New Zealand Standards relating to efficiency and emissions or not having the relevant compliance plate attached. As this offence may restrict the use of equipment within a person’s home it may limit the protection of privacy provided in section 12 of the HRA.
The Bill will also amend the requirements for publication of certain material provided to the Environmental Protection Authority (EPA) to allow for publication on a government website. The Bill will continue the current process of allowing any person affected by publication to object on the basis it would reveal a trade secret or adversely affect the person's business affairs and that it would not be in the public interest for the material to be published.  By restricting public access to material relevant to decisions under the Act the Bill may limit the right to freedom of expression under section 16 of the HRA.
The Bill will also provide for statutory instruments under the Environment Protection Act and Water Resources Act to incorporate laws, standards and instruments as in force from time to time, and disapplying sections 47(5) and 47(6) of the Legislation Act 2001 to that incorporated material. As these incorporated laws, standards and instruments may form part of requirements or conditions, breach of which may constitute an offence including strict liability offences, their incorporation and limited access may limit rights in criminal proceedings protected in section 22 of the HRA. 
The explanatory statement accompanying the Bill recognises these potential limits and provides for why they should be considered reasonable using the framework set out in section 28 of the HRA. The Committee refers that statement to the Assembly.
 The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc167305528]Do any provisions of the Bill insufficiently subject the exercise of legislative power to parliamentary scrutiny?—Committee Resolution of Appointment paragraph (10)(a)(v)
Displacement of section 47(6) of the Legislation Act 2001 
As stated above, the Bill will disapply sections 47(5) and 47(6) of the Legislation Act that may otherwise apply to incorporated laws, standards and, in the case of the Environment Protection Act, instruments, as in force from time to time. The amendments to the Environment Protection Act will require the EPA to ensure that incorporated instruments are registered, available for inspection without charge, or accessible through a government website. However, these access requirements will not apply to laws of another jurisdiction or Australian and Australian/New Zealand Standards. Amendments to the Water Resources Act will continue to apply sections 47(5) and 47(6) to incorporated instruments, but not to laws of another jurisdiction or standards. 
The explanatory statement accompanying the Bill states that the incorporation of material:
allows the Authority to utilise best practice regulation standards and instruments that other relevant bodies develop, such as Standards Australia, or environment protection authorities from other jurisdictions with more significant resourcing compared with the Territory. This supports consistent regulation across Australia and acknowledges the significant work already undertaken by those bodies.
The explanatory standard goes on to state that the disapplication of notification requirements to laws is due to them being readily accessible over the internet in legislation registers of other jurisdictions, and that incorporated standards are subject to copyright but may be purchased over the internet. The explanatory statement continues:
Standards likely to be incorporated in statutory instruments under the EP Act are available for purchase from https://www.standards.org.au. As mentioned above, there are challenges relating to the ability to provide public access to Australian Standards due to copyright issues. 
Standards Australia has recently released an initiative (Reader Room) that provides limited, no-fee access to the entire catalogue of Australian Standards for non-commercial purposes, that is for personal, domestic or household use. This initiative provides access for free to a maximum of three standards every 12 months, with access for 24 hours at a time. The Reader Room is available at https://readerroom.standards.org.au/. 
Unfortunately, the Reader Room pilot does not apply to Australian and New Zealand Standards (International Standards), Standards Australia is looking to expand the standards available via the Reader Room in the future. The reader is informed of where to access the laws and standards through a note after section 164B (5).
In outlining amendments to the Water Resources Bill, the explanatory statement adds:
Licenses under the WR Act incorporate standards and instruments. It is an offence under section 77F (1) and 77G to contravene the condition of a license. The conditions in the licenses themselves will make it clear to the license holder what they are required to do to comply with the license. The standards will be referred to because of the rigour that underpins their development. The license holders will also be provided with a policy written by ACT Government that provides further guidance on how to meet their obligations under their license.
The Committee commends the Minister on retaining access to incorporated instruments other than standards, and for providing a justification for the restrictions on accessing incorporated laws and Standards. The Committee notes that section 67 of the Environment Protection Regulation 2005 currently provides for the disapplication of sections 47(5) and 47(6) to particular laws, standards and instruments. This section is omitted by the Bill.[footnoteRef:1] It is not clear to the Assembly why it is considered preferable to disapply sections 47(5) and 47(6) to all incorporated material rather than continuing to provide for disapplication by amendment of the Regulations and allowing the reasons for any disapplication of particular instruments to be subject to scrutiny by this Committee and the Assembly. This particularly applies in circumstances where the incorporated material may relate to conditions or elements of offences. The Committee therefore requests further information from the Minister on why the general disapplication of sections 47(5) and 47(6) was considered necessary. [1:  The Committee notes that the effect of clause 55 in omitting sections 67 to 69 of the Regulations is incorrectly outlined in the explanatory statement.] 

	The Committee draws this matter to the attention of the Assembly and asks the Minister to respond prior to the Bill being debated.


[bookmark: _Toc167305529]Justice and Community Safety Legislation Amendment Bill 2024
This Bill will amend a range of legislation, primarily in the Attorney-General's portfolio, to make various corrections and technical or minor amendments.
[bookmark: _Toc167305530]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc167305531]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
Rights in criminal proceedings (section 22 HRA)
Right to work and other work-related rights (section 27B) 
The Bill will amend the Security Industry Act 2003 to introduce a new strict liability offence. The Security Industry Act requires the commissioner for fair trading to cancel a person’s security industry licence if they are convicted or found guilty of specified offences during the term of the licence. The Bill will require a licensee to notify the commissioner within 14 days of becoming aware that they have been convicted or found guilty of such an offence. 
By requiring disclosure of criminal convictions, the Bill may limit the protection of privacy provided by section 12 of the HRA. By introducing a strict liability offence the Bill may limit the presumption of innocence protected as a right in criminal proceedings in section 22 of the HRA. By further conditioning the ability to hold a licence enabling a person to work in the security industry the Bill may limit the right to work in section 27B of the HRA. 
The explanatory statement accompanying the Bill recognises these potential limitations and provides for why they should be considered reasonable using the framework set out in section 28 of the HRA. The Committee refers that statement to the Assembly.
The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc167305532]Monitoring of Places of Detention Legislation Amendment Bill 2024
This Bill will amend legislation about monitoring of places of detention to establish the ACT national preventive mechanism (NPM), improve the Office of the Inspector of Correctional Services (to be renamed the Custodial Inspector) and ensure effective management and oversight of places of detention in the ACT.
[bookmark: _Toc167305533]Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee Resolution of Appointment paragraph (10)(a)(i)  
[bookmark: _Toc167305534]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA) 
The Monitoring of Places of Detention (Optional Protocol to the Convention Against Torture) Act 2018 provides for the UN Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) to have access to places of detention in the Territory. The SPT is also to be given access to all requested information including the number and treatment of detainees and conditions of detention. The SPT has the right to inspect records, but cannot inspect records containing personal information of a detainee without the detainee's consent. 
The Bill will amend the Act to remove the requirement for a detainee to consent to the inspection of their personal information by the SPT. It will also make clear that any laws that restrict or deny access to records, including privacy laws, do not prevent access being provided.
The Bill will also amend the Act and make a new Monitoring of Places of Detention (Optional Protocol to the Convention Against Torture) Regulation 2024 to establish the NPM. The NPM will be comprised, at least initially, of the Custodial Inspector, the Human Rights Commission, and the Ombudsman. It will be given powers to examine and report on the treatment of detainees in places of detention, including recommendations and observations to responsible entities for places of detention or concerning existing and draft legislation.
The NPM will have unrestricted access to places of detention, including all parts, vehicles or equipment used and documents or other things that the NPM reasonably believes it requires access to in examining the treatment of detainees. The NPM can, if the person agrees, speak privately with a detainee or other person in a place of detention. The NPM may require any entity to provide information, documents, or things relevant to its examinations. Entities can also provide relevant material to the NPM on their own initiative at any time, without being prevented or limited by another Territory law. 
The Bill also provides for the NPM to prepare and produce reports on the treatment of detainees in a place of detention, including provision of drafts to responsible entities and other entities that have a direct interest in the draft report. The NPM can refer matters raised in the exercise of their functions when they are more appropriately dealt with by other investigative entities or an official visitor. The referral can include documents, information, and other things in the possession of the NPM. Identifying information can also be included in the referral where the individual has given consent or the NPM considers the referral without consent is necessary and reasonable in the public interest. 
The Bill will, however, restrict recording and disclosing information about a person where that information was disclosed to or obtained by the NPM in the exercise of functions under the Bill. The Bill creates an offence for making a record or disclosing information that you know or don't care is protected and will result in further disclosure. The offence has a maximum penalty of 50 penalty units and/or 6 months imprisonment.  The offence will not apply if the record or disclosure of protected information about a person is made with the person's consent, under or in relation to the exercise of a function provided for in the Bill or another territory law. It is also an exception to disclose protected information to specified recipients including entities responsible for the places of detention, the SPT, the NPM coordinator and corresponding state entities. Where the protected information allows an individual to be identified, disclosure to the specified recipients is permitted if it is by the NPM or a member of staff and the NPM is satisfied the disclosure is necessary and reasonable in the public interest.
It will also be an offence for a person exercising functions under the Bill to publish protected information about a person that is identifying information about the person. The same penalties will apply.
By extending access to personal information, including sensitive and health information, and permitting inspections of places of detention the Bill may limit the protection of privacy provided in section 12 of the HRA. The explanatory statement accompanying the Bill recognises this potential imitation and provides for why it should be considered reasonable using the framework in section 28 of the HRA. The Committee refers that statement to the Assembly subject to the following comments.
The explanatory statement, in discussing the possible limitation of the right to privacy, does not refer to the amendment of section 8 of the Act by clause 25 of the Bill. Proposed section 8 will remove any limitation that a Territory privacy law might have on any function of the SPT under the Act. The explanatory statement, in outlining clause 25, states that the clause:
ensures full compliance with the requirements of [the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT)] by providing the SPT with unfettered access to the information it requires. 
The explanatory statement also does not, at least explicitly, discuss the possible limitation of privacy by the insertion of proposed section 8T. This provision will render of no effect any Territory law which prevents or limits the provision of information, or the production of a document, to the NPM which is believed relevant to the NPM's functions.  The explanatory statement outlines this provision as “intended to ensure compliance with the unfettered access required by the OPCAT.”. 
The Committee is concerned that the potential limitation of privacy by these proposed provisions is not explicitly recognised in the explanatory statement. The Committee also notes that compliance with international obligations, even if they are intended to bind the Territory, is not in itself sufficient to justify any limitation of the HRA.
The Bill will also insert a new section 17A which provides protection against any civil or criminal liability and prevents any action being taken against a person for disclosing information to the SPT or the NPM. This protection will be extended despite any duty of secrecy or confidentiality or any other restriction that may be applicable. This may also limit the protection of privacy under section 12 of the HRA.
The Committee therefore requests further information from the Minister on why any limitation of the right to privacy by the amendment to section 8 and insertion of proposed sections 8T and 17A should be considered reasonable using the framework set out in section 28 of the HRA, and consideration be given to amending the explanatory statement to include this information.
As described above, one of the exceptions to the offence of disclosing protected information which allows a person's identity to be worked out is disclosure to a permitted information recipient, by the NPM or a staff member of the NPM, and in circumstances where the NPM is satisfied that the disclosure is necessary and reasonable in the public interest. The explanatory statement suggests that this requirement will apply to reports, including draft reports, disclosed under proposed sections 8Q and 8R of the Bill. However, the Committee is concerned that this is not clearly expressed in the Bill.
The proposed subsection 8S(3) sets out various alternative exceptions to the offence of disclosure of protected information:
(3)	Subsection (1) (b) does not apply if the protected information about the person is disclosed—
(a)	with the person’s consent; or
(b)	under this Act or another territory law; or
(c)	in relation to the exercise of a function, as a person to whom this section applies, under this Act or another territory law; or
(d)	for protected information that is information other than identifying information—to a permitted information recipient; or
(e)	for protected information that is identifying information—
(i)	to a permitted information recipient; and
(ii)	by the NPM or a member of staff of the NPM; and
(iii)	in circumstances where the NPM is satisfied the disclosure is necessary and reasonable in the public interest.
The disclosure of protected information as part of a draft report under proposed section 8Q or publication of a report under proposed section 8R would seem to come within the exceptions in section 8S(3)(b) or (c). While the requirements in section 8S(3)(d) and (e) may be related (so that the exception in (d) does not apply where the protected information is identifying information), it is not clear that paragraphs (d) and (e) are intended to affect the exceptions in paragraphs (a) - (c). 
Similarly, the Bill will include an offence for a person exercising functions under the Bill to publish protected information which allows the identification of another person. The offence will not apply if the protected information is published with the other person's consent. It is not clear to the Committee how this offence is intended to operate with the other offence in section 8S(1), including whether publication is intended to be a particular form of disclosure (noting the reference to publication of a report in proposed section 8R) for which the exception in section 8S(3)(e) is not available. 
The Committee therefore requests further information from the Minister on how the offences in proposed section 8S are intended to operate, including how they will relate to the authority for, and protections against liability or actions arising out of, disclosures set out elsewhere in the Act as amended.
	The Committee draws these matters to the attention of the Assembly and asks the Minister to respond with sufficient time to allow the Committee to consider the response prior to the Bill being debated.


Freedom of expression (section 16 HRA)
Right to liberty and security of person (section 18 HRA) 
The Bill will amend the Freedom of Information Act 2016 so that information in the possession of the custodial inspector and the NPM is taken to be contrary to the public interest information. Access requests for information obtained or generated in relation to an examination or review will be able to be refused without considering the public interest test and the balancing of factors for and against disclosure. By extending the basis on which information may be withheld from disclosure under the Freedom of Information Act the Bill may limit the right to freedom of expression in section 16 of the HRA.
As described above, the Bill will introduce offences relating to the recording, disclosure and publication of protected information which have maximum penalties including imprisonment. The Bill will also introduce an offence if an entity intentionally takes detrimental action against someone at least partially because that person provided information or made a disclosure to the NPM or SPT. That offence will have a maximum penalty of 110 penalty units and/or 2 years imprisonment. By providing for terms of imprisonment the Bill may limit the right to liberty in section 18 of the HRA.
The explanatory statement accompanying the Bill recognises these potential limitations and sets out why they should be considered reasonable using the framework set out in section 28 of the HRA. The Committee refers that statement to the Assembly.
The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc167305535]Proposed Amendments—Comment
[bookmark: _Toc167305536]Voluntary Assisted Dying Bill 2023 
The Committee has received the following proposed amendments of or relating to the Voluntary Assisted Dying Bill 2023.
Amendments proposed by Dr Paterson MLA received by the Committee on 17 May 2024:
These proposed amendments of the Bill will allow administration of an approved substance intended to cause death to a person who no longer has decision-making capacity. A person will be able to expressly authorise an attorney under the Powers of Attorney Act 2006 to exercise a power in relation to the person accessing voluntary assisted dying (a VAD attorney). Where an individual has received a final assessment report but then loses their capacity to make decisions in relation to voluntary assisted dying their VAD attorney can act on their behalf to request administration of an approved substance by a health practitioner. A doctor must be satisfied that the individual does not have, and is not reasonably likely to regain, decision-making capacity in relation to voluntary assisted dying. The proposed amendments will add an offence of inducing a VAD attorney to make an administration decision. There is also provision for information to be provided by and to the VAD attorney and other consequential amendments.  
By providing for additional circumstances in which a person’s life may be ended, and for providing for a VAD attorney to act on a person's behalf in authorising actions which may lead to the person's death without their explicit consent, the proposed amendments may further limit the right to life in section 9 of the HRA. To the extent the proposed amendments require additional information to be provided including information relating to the enduring power of attorney and details of the witness, the proposed amendments may limit the protection of privacy provided by section 12 of the HRA. By requiring health practitioners and health service providers who conscientiously object to voluntary assisted dying to provide information to VAD attorneys, including referring them to an approved care navigator service, the proposed amendments may further limit the right to freedom of thought, conscience, religion and belief in section 14 of the HRA. By providing for an offence with a penalty of imprisonment the proposed amendment may limit the right to liberty in section 18 of the HRA. By introducing and modifying strict liability offences the Bill may limit the presumption of innocence protected as a right in criminal proceedings in section 22 of the HRA.
The proposed amendments will allow a VAD attorney or an affected person to seek an opinion or advice from the ACT Civil and Administrative Tribunal (ACAT) about whether the VAD attorney is authorised to exercise a power under this Act (proposed section 12D). The explanatory statement accompanying the proposed amendments refers to this proposed section in suggesting that the amendments include additional reviewable decisions by ACAT that will be heard in private, which may limit the right to a fair trial in section 21 of the HRA. However, the Committee notes that there is no proposed amendment to Schedule 1 of the Bill which sets out the range of reviewable decisions to which Part 10 of the Bill, and its provision for ACAT hearings to be private, applies. There is therefore no express provision in the proposed amendments for any hearing and subsequent advice or opinion given by ACAT to be private.
The explanatory statement accompanying the proposed amendments recognises the proposed amendment's potential limitations of the HRA and sets out why any limitation should be considered reasonable using the framework in section 28 of the HRA. Subject to the following comments the Committee refers that statement to the Assembly. 
The Committee is concerned that the proposed amendments may disproportionately limit the right to life in section 9 of the HRA. The proposed amendments include amending the Powers of Attorney Act to allow an enduring power of attorney to expressly authorise an attorney to exercise powers in relation to the principal accessing voluntary assisted dying if the principal has impaired decision-making capacity. The proposed amendments do not add to the current requirements for a principal to understand the nature and effect of including such an authorisation and a witness to certify that the principal appears to have that understanding. The default position will remain that a person is taken to understand the nature and effect of making the power of attorney in the absence of evidence to the contrary. 
The proposed amendments also do not provide for any additional steps to be taken prior to the VAD attorney making an administration decision. Before a VAD attorney is authorised to act, proposed section 12C requires a doctor to be satisfied that the individual does not have, and is not reasonably likely to regain, decision-making capacity in relation to voluntary assisted dying. However, it is not clear when this assessment can be made, and what happens if there is disagreement between doctors. There is no requirement that the doctor be the coordinating or consulting practitioner. ACAT is only proposed to be able to give an opinion or advice about whether the VAD attorney is authorised to exercise a power under the Bill, and only at the application of the VAD attorney or a person with a sufficient and genuine interest in the rights of the individual seeking voluntary assisted dying. 
The proposed amendments to clause 59(1)(g) require an individual’s coordinating practitioner to have seen the power of attorney authorising the VAD attorney before making a subsequent prescription of one or more approved substances. This requirement is in substitution of a further final assessment carried out where the individual seeking voluntary assisted dying has decision-making capacity.  Proposed paragraph 76(3)(ca) will require an administering practitioner to certify that they had seen the power of attorney and immediately before administering the approved substance the individual did not have decision-making capacity. However, there is no explicit requirement for the VAD attorney to provide the power of attorney to the coordinating or administering practitioner prior to administration of the substance. 
Importantly, the proposed amendments do not affect the offence in clause 70 of the Bill for unauthorised administration of approved substances. That offence, punishable by imprisonment for up to 7 years, is committed where a person administers an approved substance to an individual without authorisation under section 63. Section 63 in turn applies where a practitioner administration decision is in effect. A practitioner administration decision can only be made by the individual, and is revoked when a VAD attorney decision is made under proposed section 43A. Section 63 also requires that, immediately before administering the approved substance, the individual has decision making capacity and is acting voluntarily and without coercion. It is therefore unclear to the Committee how an administering practitioner, acting on the basis of a VAD attorney decision, is authorised under the proposed amendments to administer the approved substance.
The Committee notes that the Member has also proposed amendments to proposed government amendments to the Bill which include amendments to section 63. However, this comment concerns the compatibility of the proposed amendments to the Bill proposed by the Member. 
The Committee therefore requests further information from the Member on why additional procedures should not be included to:
require the appointment of an enduring power of attorney with authority to exercise power in relation to VAD to include the provision of information about the nature and consequences of that decision;
require an individual to confirm the empowering of a VAD attorney as part of the process of accessing voluntary assisted dying; and
require a coordinating practitioner or other practitioner involved in the voluntary assisted dying process to see the power of attorney and form a view as to the capacity of the individual before dealing with the VAD attorney;
The Committee also requests further information on whether it is intended to authorise the administration of an approved substance on the basis of a VAD Attorney decision.
	The Committee draws this matter to the attention of the Assembly and asks the Member to respond with sufficient time to allow the Committee to consider the response prior to the Bill being debated.


Amendments to proposed government amendments proposed by Dr Paterson MLA received by the Committee on 17 May 2024
The Committee received proposed government amendments to the Bill on 29 April 2024 and commented on those proposed government amendments in its Report 41. Dr Paterson has provided the Committee with proposed amendments to those government amendments, which are intended to align the government amendments with amendments to the Bill proposed by Dr Paterson also received by the Committee on 17 May 2024 and considered above. 
These amendments include:
authorising approved suppliers and couriers to supply an approved substance to an individual’s administering practitioner when a VAD attorney decision is in effect;
extending the authority to administer an approved substance (and the exception to the offence in proposed section 70 of the Bill) to include where a VAD attorney decision is in effect and the administering practitioner has seen the power of attorney and is satisfied immediately before administering the substance that the individual does not have decision-making capacity; and
require disposal of approved substances after revocation of a self-administration decision after it has been revoked by the making of a VAD attorney decision.
These amendments will have the effect of extending the circumstances in which a person’s life may be ended and allow an attorney to decide to authorise action to be taken to end a person’s life where the individual does not have decision-making capacity. They may therefore limit the right to life in section 9 of the HRA. 
The explanatory statement accompanying these proposed amendments to the government amendments suggests that these amendments do not raise any human rights issues requiring justification. The Committee notes that both Dr Paterson’s proposed amendments are intended to operate together, each being dependent on the other. The human rights issues raised by these amendments are generally recognised and discussed in the explanatory statement accompanying the proposed amendments from Dr Paterson considered above. The Committee therefore recommends that this be recognised in the explanatory statement accompanying these amendments and reference made to the human rights discussion included in the explanatory statement accompanying Dr Paterson’s proposed amendments to the Bill. Given their interdependence, it may be preferable to have a single explanatory statement which applies to both sets of proposed amendments. 
	The Committee draws this matter to the attention of the Assembly and asks the Member to respond prior to the Bill being debated.


[bookmark: _Toc167305537]Proposed Amendments—No comment
[bookmark: _Toc167305538]Voluntary Assisted Dying Bill 2023 
The Committee has received the following proposed amendments to the Voluntary Assisted Dying Bill 2023 and makes no further comment.
Amendment proposed by Ms Lee MLA provided to the Committee on 15 May 2024:
This proposed amendment will omit proposed section 159(2), removing the requirement for the first review of the operation and effectiveness of the Bill to consider whether an individual should be given access to voluntary assisted dying in certain circumstances. The proposed amendment will otherwise retain the requirement for a review. 
Amendments proposed by Mr Cocks MLA provided to the Committee on 16 May 2024:
These proposed amendments would generally expand the circumstances in which a person can raise a conscientious objection to participating in the voluntary assisted dying scheme to be established by the Bill. The proposed amendments include:
allowing health practitioners and health service providers to refuse to provide information about voluntary assisted dying as well as the current ability in the Bill to refuse to participate in the request and assessment process, supply an approved substance, or be present when an approved substance is administered; 
allowing the operator of a health facility not operated by the Territory to refuse to allow any part of the voluntary assisted dying process to be carried out at the facility, requiring patients to acknowledge the operator's position as a condition of entry to the facility and not seek or demand access to voluntary assisted dying, and requiring the operator to take reasonable steps to facilitate transfer to another health facility where the patient can access voluntary assisted dying;
removing the requirement for a health practitioner or health service provider who conscientiously objects to provide contact details of the approved care navigator service; and
removing obligations on non-Territory health providers who conscientiously object to comply with the obligations under Part 7 of the Bill.
The Committee has no comments on these proposed amendments.
Amendments proposed by Ms Castley MLA received by the Committee on 16 May 2024:
These amendments remove strict liability from applying to offences under the Act. The Committee has no comment on these amendments.
[bookmark: _Toc167305539]Government responses—No comment
The Committee received responses to the Committee’s comments on the following Bills and proposed amendments and has no further comments:
Civil Law (Wrongs) Amendment Bill 2024; and 
Proposed government amendments to the Voluntary Assisted Dying Bill 2023.
These responses can be viewed online[footnoteRef:2]. [2:  Available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/JCS_Scrutiny/responses-to-comments-on-bills. ] 

The Committee wishes to thank the Ministers for their helpful responses.


[bookmark: _Toc167305540]Subordinate Legislation 
[bookmark: _Toc167305541][bookmark: _Hlk150688924]Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and has no comments on them:
· Disallowable Instrument DI2024-57 being the Veterinary Practice (Fees) Determination 2024 (No 1) made under section 144 of the Veterinary Practice Act 2018 determines fees payable for the purposes of the Act and revokes DI2023-52. 
· Disallowable Instrument DI2024-58 being the Racing (Appeals Tribunal Assessor) Appointment 2024 made under section 42 and section 2.1 of Schedule 2 to the Racing Act 1999 revokes DI2021-49 and reappoints an assessor of the Tribunal for a period of one year. 
· [bookmark: _Hlk167093699]Disallowable Instrument DI2024-60 being the Gambling and Racing Control (Governing Board) Appointment 2024 (No 1) made under sections 11 and 12 of the Gambling and Racing Control Act 1999 and section 78 of the Financial Management Act 1996 appoints a member of the governing board for a period of three years. 
· Disallowable Instrument DI2024-62 being the Gambling and Racing Control (Governing Board) Appointment 2024 (No 2) made under sections 11 and 12 of the Gambling and Racing Control Act 1999 and section 78 of the Financial Management Act 1996 appoints a member of the governing board for a period of three years. 
· Disallowable Instrument DI2024-63 being the Heritage (Council Chairperson) Appointment 2024 made under section 17 of the Heritage Act 2004 appoints a specified person as chairperson of the ACT Heritage Council. 
· Disallowable Instrument DI2024-64 being the Heritage (Council Deputy Chairperson) Appointment 2024 made under section 17 of the Heritage Act 2004 appoints a specified person as deputy chairperson of the ACT Heritage Council. 
· Disallowable Instrument DI2024-65 being the Heritage (Council Member) Appointment 2024 (No 1) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the Council. 
· Disallowable Instrument DI2024-66 being the Heritage (Council Member) Appointment 2024 (No 2) made under section 17 of the Heritage Act 2004 appoints a specified person as community member of the Council. 
· Disallowable Instrument DI2024-67 being the Heritage (Council Member) Appointment 2024 (No 3) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the ACT Heritage Council. 
· Disallowable Instrument DI2024-68 being the Heritage (Council Member) Appointment 2024 (No 4) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the ACT Heritage Council. 
· Disallowable Instrument DI2024-69 being the Heritage (Council Member) Appointment 2024 (No 5) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the ACT Heritage Council. 
· Disallowable Instrument DI2024-70 being the Heritage (Council Member) Appointment 2024 (No 6) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the ACT Heritage Council. 
· Disallowable Instrument DI2024-71 being the Heritage (Council Member) Appointment 2024 (No 7) made under section 17 of the Heritage Act 2004 appoints a specified person as expert member of the ACT Heritage Council. 
· Disallowable Instrument DI2024-72 being the Heritage (Council Member) Appointment 2024 (No 8) made under section 17 of the Heritage Act 2004 appoints a specified person to be the property ownership, management and development sector representative of the ACT Heritage Council. 
· Disallowable Instrument DI2024-73 being the Gene Technology (GM Crop Moratorium) Advisory Council Appointment 2024 (No 1) made under section 11 of the Gene Technology (GM Crop Moratorium) Act 2004 appoints a specified person as a member of the ACT Gene Technology Advisory Council until 26 April 2027. 
· Disallowable Instrument DI2024-74 being the Gene Technology (GM Crop Moratorium) Advisory Council Appointment 2024 (No 2) made under section 11 of the Gene Technology (GM Crop Moratorium) Act 2004 revokes DI2021-68 and appoints a specified person as a member of the ACT Gene Technology Advisory Council until 26 April 2027. 
· Disallowable Instrument DI2024-75 being the Gene Technology (GM Crop Moratorium) Advisory Council Appointment 2024 (No 3) made under section 11 of the Gene Technology (GM Crop Moratorium) Act 2004 revokes DI2021-67 and appoints a specified person as a member of the ACT Gene Technology Advisory Council until 26 April 2027. 
· Disallowable Instrument DI2024-76 being the Gene Technology (GM Crop Moratorium) Advisory Council Appointment 2024 (No 4) made under section 11 of the Gene Technology (GM Crop Moratorium) Act 2004 revokes DI2021-65 and appoints a specified person as a member of the ACT Gene Technology Advisory Council until 26 April 2027. 
· Disallowable Instrument DI2024-77 being the ACT Teacher Quality Institute (Fees) Determination 2024 (No 1) made under section 95 of the ACT Teacher Quality Institute Act 2010 revokes DI2017-292 and determines application fees for teacher registration and permit to teach applications, including annual renewal. 
· Disallowable Instrument DI2024-79 being the Land Tax (Affordable Community Housing) Determination 2024 made under paragraph 13A(5) of the Land Tax Act 2004 revokes DI2023-48 and determines the eligibility criteria that an owner of a parcel of land must satisfy to be eligible for an exemption. 
· Disallowable Instrument DI2024-80 being the Financial Management (Transfer of Funds from Capital Injection to Other Appropriations) Direction 2024 made under s14A(2)(b) of the Financial Management Act 1996 transfer of funds from capital injection appropriation to other appropriations. 
· Disallowable Instrument DI2024-89 being the Official Visitor (Disability Services) Appointment 2024 (No 1) made under section 10(1)(c) of the Official Visitor Act 2012 appoints a specified person as an official visitor for the purpose of the Disability Services Act 1991. 
[bookmark: _Toc167305542]Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Toc167305543][bookmark: _Toc130810355]Human Rights Issues
· Disallowable Instrument DI2024-55 being the Road Transport (General) Application of Road Transport Legislation (Rally of Canberra) Declaration 2024 (No 1) made under section 13 of the Road Transport (General) Act 1999 disapplies certain parts of road transport legislation to a designated vehicle or the driver of a designated vehicle while participating in a “special stage” of the Rally of Canberra on 4 April 2024. 
· Disallowable Instrument DI2024-56 being the Road Transport (General) Application of Road Transport Legislation (Pedders Test) Declaration 2024 (No 1) made under section 13 of the Road Transport (General) Act 1999 disapplies certain parts of road transport legislation to a designated vehicle or the driver of a designated vehicle while participating in a “special stage” of the Pedders Test on 3 and 8 April 2024. 
Each of the instruments mentioned above is made under section 13 of the Road Transport (General) Act 1999, which allows the Minister to declare that the road transport legislation, or a provision of the road transport legislation, does not apply to a vehicle, person or animal in a place or circumstance stated in the declaration.   For the first instrument, the declaration provides that the Motor Accident Injuries Act 2019, and various other specified provisions of the motor traffic legislation, do not apply in relation to the Rally of Canberra, scheduled to take place on 4 April 2024. For the second instrument, similarly, the declaration provides that the Motor Accident Injuries Act, and the same specified provisions of the motor traffic legislation, do not apply in relation to the Pedders Test Day 2024, scheduled to take place between 3 and 8 April 2024.
The Committee notes that the explanatory statement for the first instrument discusses human rights issues:
Human rights implications 
During the development of this instrument, due regard was given to its effect and the operation of the rally in relation to the compatibility with human rights as set out in the Human Rights Act 2004 (HRA). 
Section 28 of the HRA provides that human rights may be subject only to reasonable limits set by laws that can be demonstrably justified in a free and democratic society. 
Section 28 (2) of the HRA provides that in deciding whether a limit on a human right is reasonable, all relevant factors must be considered, including: 
a) the nature of the right affected 
b) the importance of the limitation 
c) the nature and extent of the limitation 
d) the relationship between the limitation and its purpose 
e) any less restrictive means reasonably available to achieve the purpose the limitation seeks to achieve. 
Section 13 of the HRA provides a right for people to move freely within the ACT. 
The declarations in this instrument do not, in and of themselves, restrict a person’s freedom of movement within the Territory; however, closing parts of the forest in which the event will take place to members of the public will restrict the free movement of people in that area during the event. As multiple provisions of the road transport legislation are being disapplied for the event to operate, vehicles will be travelling in parts of the forest in excess of the usual speed limits and in a manner not consistent with the road rules. As such, the restriction on the free movement of people in those parts of the forest at those times is considered reasonable and proportionate to ensure safety of non-participants and represents the least restrictive approach that enables the event to proceed.
A similar statement appears in the explanatory statement for the second instrument mentioned above.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for these instruments.
This comment does not require a response from the Minister.
[bookmark: _Toc167305544]Human Rights Issues
· Disallowable Instrument DI2024-59 being the Public Place Names (Monash) Determination 2024 made under section 3 of the Public Place Names Act 1989 determines the name of a public place in Monash. 
· Disallowable Instrument DI2024-90 being the Public Place Names (Kingston) Determination 2024 made under section 3 of the Public Place Names Act 1989 this determination is to name the Kingston Foreshore boardwalk to commemorate a local architect and urban planner. 
Each of the instruments mentioned above determines place names, under section 3 of the Public Place Names Act 1989, in Monash and Kingston, respectively. The Committee notes that the explanatory statement for each of the instruments discusses the human rights issues. For example, the explanatory statement for the first instrument mentioned above states:
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
Conceivably, the naming of a place has the potential to infringe the right to privacy and reputation of a person after whom a place is named. In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. Additionally, in relation to places named after people, only the names of deceased people are determined.
A similar statement appears in the explanatory statement for the second instrument mentioned above.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for these instruments.
This comment does not require a response from the Minister.
[bookmark: _Toc167305545]No Human Rights Issues
· [bookmark: _Hlk167095792]Disallowable Instrument DI2024-61 being the Utilities (Technical Regulation) (Electricity Network Boundary Code) Approval 2024 made under section 14 of the Utilities (Technical Regulation) Act 2014 revoke the Utilities (Technical Regulation) (Electricity Network Boundary Code) Approval 2017 (DI2017-281) and approve the Electricity Network Boundary Code. 
· Disallowable Instrument DI2024-78 being the Liquor (Exempt Business) Declaration 2024 (No 1) made under section 8A of the Liquor Act 2010 determines businesses set out in Schedule 1 to be exempt for section 8A. 
· Disallowable Instrument DI2024-81 being the Building (Fees) Determination 2024 (No 1) made under section 150 of the Building Act 2004 revokes DI2023-123 and determines fees for the purposes of the Act.
· Disallowable Instrument DI2024-82 being the Building (Ministerial exemptions for regulated swimming pools) Guidelines 2024 made under section 83G of the Building Act 2004 makes guidelines about applications for, and granting of, Ministerial exemptions for regulated swimming pools. 
· Disallowable Instrument DI2024-83 being the Building (General) (Alternative requirements for unaltered parts) Determination 2024 made under section 24 of the Building (General) Regulation 2008 this instrument makes minor edits to the section on Swimming Pool Safety in Schedule 1 of the Building (General) (Alternative requirements for unaltered parts) Determination 2023 (No 2).
· Disallowable Instrument DI2024-84 being the Road Transport (General) Vehicle Registration and Related Fees Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 determines fees payable for transactions relating to vehicle registration and related fees under the road transport legislation. 
· Disallowable Instrument DI2024-85 being the Road Transport (General) Driver Licence and Related Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999 determines fees, payable in advance, for transactions relating to driver licence and related fees under the road transport legislation. 
· Disallowable Instrument DI2024-86 being the Road Transport (General) Numberplate Fees Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 determines fees for transactions relating to vehicle numberplates and the rights to registration numbers issued under the road transport legislation. 
· Disallowable Instrument DI2024-87 being the Road Transport (General) Refund and Dishonoured Payments Fees Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 determines fees for transactions relating to refunds and the handling of dishonoured cheques and credit cards under the road transport legislation.
· Disallowable Instrument DI2024-88 being the Road Transport (General) Fees for Publications Determination 2024 (No 1) made under section 96 of the Road Transport (General) Act 1999 determines fees for various kinds of road transport publications. 
The first instrument mentioned above, made under section 14 of the Utilities (Technical Regulation) Act 2014, approves aa new Electricity Network Boundary Code. 
The second instrument mentioned above, made under section 8A of the Liquor Act 2010, determines certain businesses to be exempt from the requirements of the Act in relation to the supply of liquor. 
The third instrument mentioned above, made under section 150 of the Building Act 2004, determines fees for the purposes of the Act.
The fourth instrument mentioned above, made under section 83G of the Building Act 2004, makes guidelines about applications for, and granting of, Ministerial exemptions for regulated swimming pools. 
The fifth instrument mentioned above, made under section 24 of the Building (General) Regulation 2008,  this instrument makes minor edits to the section on Swimming Pool Safety in Schedule 1 of the Building (General) (Alternative requirements for unaltered parts) Determination 2023 (No 2) (DI2023-237), as a consequence of the Building (Swimming Pool Safety) Amendment Act 2023 commencing on 1 May 2024.
The sixth instrument mentioned above, made under section 96 of the Road Transport (General) Act 1999, determines fees payable for transactions relating to vehicle registration and related fees under the road transport legislation. 
The seventh instrument mentioned above, made under section 96 of the Road Transport (General) Act 1999, determines fees, payable in advance, for transactions relating to driver licence and related fees under the road transport legislation. 
The eighth instrument mentioned above, made under section 96 of the Road Transport (General) Act 1999, determines fees for transactions relating to vehicle numberplates and the rights to registration numbers issued under the road transport legislation. 
The ninth instrument mentioned above, made under s 96 of the Road Transport (General) Act 1999, determines fees for transactions relating to refunds and the handling of dishonoured cheques and credit cards under the road transport legislation.
The tenth instrument mentioned above, made under section 96 of the Road Transport (General) Act 1999, determines fees for various kinds of road transport publications.
The Committee notes that the explanatory statement for each of the instruments mentioned above contains a statement to the effect that no human rights are engaged by the instrument.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this instrument.
This comment does not require a response from the relevant Ministers.
[bookmark: _Toc167305546][bookmark: _Hlk135239681]Subordinate Laws—Comment
The Committee has examined the following subordinate laws and offers these comments on them:
· [bookmark: _Hlk148269157][bookmark: _Hlk150700005][bookmark: _Hlk145849522][bookmark: _Hlk142829910]Subordinate Law SL2024-5 being the Dangerous Goods (Road Transport) Amendment Regulation 2024 (No 1) made under section 196 of the Dangerous Goods (Road Transport) Act 2009 establishes the formal mechanisms for giving legal effect and enforceability to the detailed provisions governing the transport of dangerous goods in the Australian Dangerous Goods Code. 
[bookmark: _Toc167305547]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to life (section 9, HRA)
Rights in criminal proceedings (section 22 HRA)
The explanatory statement for this subordinate law states:
The Dangerous Goods (Road Transport) Amendment Regulation 2024 (No 1) (Regulation) amends the Dangerous Goods (Road Transport) Regulation 2010 to bring the regulation of the transport of dangerous goods in the Territory into line with the Model Subordinate Instrument on the Transport of Dangerous Goods by Road or Rail which provides for updates to the Australian Code for the Transport of Dangerous Goods by Road and Rail – edition 7.8.
The explanatory statement goes on:
The Dangerous Goods (Road Transport) Act 2009 and the Regulation are intended to be used in conjunction with the Australian Dangerous Goods Code (the ADG code), which in turn reflects the United Nations Model Regulations for the Transport of Dangerous Goods.  
The Act and Regulation establish the formal mechanisms for giving legal effect and enforceability to the detailed provisions governing the transport of dangerous goods in the ADG code.  
The explanatory statement goes on to discuss human rights issues, by reference to the right to life (which is promoted) and the rights in criminal proceedings, protected by sections 9 and 22 of the Human Rights Act 2004, respectively.  On the right to life, the explanatory statement states:
The Regulation engages and promotes the right to life of workers and members of the public in the ACT.  
The right to life imposes duties on the ACT Government to protect life and to take reasonable measures to protect individuals and prevent future injury in workplaces and places of work where members of the public may be present.
Through the Regulation, the ACT Government is taking positive steps to satisfy its duty to protect life and prevent future injury and ensure safe and healthy working conditions by ensuring the legal framework under the Dangerous Goods Road Transport Act has appropriate sanctions for unlawful behaviour and unsafe work practices. This will protect the lives of workers and people at a workplace and prevent future injury. 
The discussion in relation to rights in criminal proceedings relates to the reliance on strict liability offences:
Section 22 (1) of the HR Act provides that everyone charged with a criminal offence has the right to be presumed innocent until proved guilty according to law. The amendment engages and limits this right insofar that it maintains the existing MSI offence provisions which apply strict liability to one element of the offence provisions. 
Strict liability provisions generally engage and limit the right to be presumed innocent as they remove the need for the prosecution to prove an accused person’s fault (i.e. the mental element of intent or recklessness) in relation to an offence generally or for particular elements of an offence. 
As a result, these provisions reverse the onus in criminal proceedings and requires an accused to prove a defence for that element for the offence to which strict liability applies. 
Noting that the Regulation does not amend the application of strict liability, the legitimate purpose of the limitation is to protect the health and safety of workers and the community, and act as a deterrent from providing unsafe workplaces/work practices in transporting dangerous goods.
Strict liability arises in a regulatory context where, for reasons such as public safety, the public interest in ensuring that regulatory schemes are observed, requires the sanction of criminal penalties. The rationale for maintaining its use in this Regulation is that people who owe work safety duties such as ensuring the packaging, transport and storage of dangerous goods, as opposed to members of the general public, can be expected to be aware of their duties and obligations. In particular, where an accused can reasonably be expected, because of his or her professional involvement, to know what the requirements of the law are, the mental (or fault) element can justifiably be excluded. Accordingly, strict liability offences are applied so that every relevant person complies with their obligations at all times and acts appropriately to secure the health and safety of workers and other at the workplace.
In addition, without adoption of the national model legislation, it is likely that the ACT would be seen as reducing the relative value of safety in the Territory as compared to other jurisdictions. 
The offences are essentially of a regulatory nature and are expressly intended to reduce the risks to public health and safety that may arise in the course of transporting dangerous goods by road.  The use of strict liability offences will substantially assist in protecting the efficiency and integrity of the regulatory scheme for transporting dangerous goods and is consistent with the approach taken in the national model legislation.
[bookmark: _Hlk167099202]The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
This comment does not require a response from the Minister.
· [bookmark: _Hlk167099345]Subordinate Law SL2024-6 being the Building (General) Amendment Regulation 2024 (No 1) made under section 152 of the Building Act 2004 supports the commencement of the Building (Swimming Pool Safety) Legislation Amendment Act 2023 on 1 May 2024. 
[bookmark: _Toc167305548]Report under section 38 of the Human Rights Act 2004 (HRA)
Right to recognition and equality before the law (section 8 HRA)
Right to privacy and reputation (section 12 HRA) 
This subordinate law supports the commencement of the Building (Swimming Pool Safety) Legislation Amendment Act 2023 on 1 May 2024.  The explanatory statement for the subordinate law states that it:
· prescribes the considerations as to competency when appointing an authorised person [for the Act]; and
· specifies certifiers as a class of person taken to be appointed as an authorised person.
The explanatory statement indicates that the subordinate law also includes “minor and technical amendments related to commencement of the Swimming Pool Safety Act and other minor and technical amendments to maintain the currency of the ACT’s building regulatory system by removing outdated references to guidelines and standards”. 
The explanatory statement goes on to discuss human rights issues, by reference to the right to recognition and equality before the law and the right to privacy and reputation, protected by sections 8 and 12 of the Human Rights Act 2004, respectively.  It states:
Human rights impacts were assessed for the Swimming Pool Safety Act. The detailed human rights assessment is contained in the Explanatory Statement (www.legislation.act.gov.au – Building (Swimming Pool Safety) Legislation Amendment Act 2023).
The explanatory statement indicates that the human rights identified are engaged as a result of the subordinate law establishing the matters that are taken into consideration when appointing an authorised person for the Act.  It states:
Suitability information of the type contained in the regulation may engage the right to equality if it permits the consideration of an irrelevant criminal record in determining a person’s eligibility for appointment. It may also engage the right to privacy and reputation through the collection of personal information. The protection of privacy is necessarily relative, and personal information should only be collected where it is in the interests of the community. 
The explanatory statement goes on:
Nature of the right and the limitation (s28 (a) and (c)
This regulation includes matters that the Director-General must consider in being satisfied that a person is competent to exercise the functions of an authorised person under new Part 5A of the Building Act 2004 enacted by the Swimming Pool Safety Act.
Matters that are prescribed in the regulation for consideration of a person’s competency to perform the functions of an authorised person include:
· demonstrated adequate knowledge and experience relevant to the functions of the authorised persons (for example, experience inspecting swimming pool barriers or other building structures against prescribed standards and completion of relevant training)
· citizenship/residency requirements (this is consistent with other regulatory settings where functions are performed by a person who is not a public servant) consideration of conviction (s) or finding (s) of guilt in relation to:
· an indictable offence under a law of the ACT or the Commonwealth; or
· an offence committed outside the ACT that would be an indictable offence against a law of the ACT if committed in the ACT
· disciplinary action relating to a construction occupation that involved a finding of guilt.
· breach of appointment or functions of an authorised person under the Act or a relevant law.
It is anticipated that applications for appointment as an authorised person will include persons working within the building and construction sector or who perform these functions under the law of another jurisdiction, for example, the Swimming Pools Act 1992 (NSW).
The explanatory statement goes on:
Legitimate purpose (s28 (b))
The Swimming Pool Safety Act requires authorised persons to be provided with access to premises on which a regulated pool is located and thus access to the individual’s home. Access will be required to:
· determine the compliance status of a regulated swimming pool;
· identify any remedial work required to make a regulated swimming pool compliant with the prescribed safety standards; and
· confirm that the remedial work has been undertaken and the regulated swimming pool is compliant.
Authorised persons may also access an individual’s home to perform an inspection of the regulated pool and property to support an exemption application. Access will only ever be with the consent of the home owner.
Rational connection between the limitation and the purpose (s28 (d))
Authorised persons will provide an essential function to support the regulatory framework and support the community to have regulated swimming pools that comply with modern safety standards and are effective at reducing the risk of drowning or near drowning. Authorised persons will be engaged directly by the owner of the premises on which the regulated swimming pool is located. 
As such it is appropriate to consider their criminal record and other information as part of determining suitability as an authorised person. 
The Director-General has discretion in determining whether information obtained makes a person suitable or not for appointment. The Director‑General is not prohibited from appointing a person who discloses information that relates to criminal history, disciplinary action or other non‑compliance with functions of an authorised person.
A further safeguard is that an individual whose application for appointment is refused may seek to have the decision reviewed internally and then seek ACAT review of the review decision.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statement for this subordinate law.
This comment does not require a response from the Minister.

Peter Cain MLA
Chair
[bookmark: _Toc145944788][bookmark: _Toc148444512]  May 2024

[bookmark: _Toc167305549]Outstanding responses
[bookmark: _Toc167305550][bookmark: _Toc145944790][bookmark: _Toc148444514]Bills/Subordinate Legislation
[bookmark: _Toc160699165][bookmark: _Toc161141760][bookmark: _Toc167305551]Report 28, dated 3 May 2023
[bookmark: _Toc160699166][bookmark: _Toc161141761][bookmark: _Toc162463782][bookmark: _Toc165377065][bookmark: _Toc165454971][bookmark: _Toc165552887][bookmark: _Toc167305552]Bill
· Modern Slavery Legislation Amendment Bill 2023
[bookmark: _Toc160699169][bookmark: _Toc161141764][bookmark: _Toc167305553]Report 38, dated 30 January 2024
[bookmark: _Toc160699170][bookmark: _Toc161141765][bookmark: _Toc162463784][bookmark: _Toc165377067][bookmark: _Toc165454973][bookmark: _Toc165552889][bookmark: _Toc167305554]Bill
· Property Developers Bill 2023
[bookmark: _Toc167305555]Report 39, dated 12 March 2024
[bookmark: _Toc162463786][bookmark: _Toc165377069][bookmark: _Toc165454975][bookmark: _Toc165552891][bookmark: _Toc167305556]Bill
· Environment Protection (Fossil Fuel Company Advertising) Amendment Bill 2024
[bookmark: _Toc167305557]Report 41, dated 7 May 2024
[bookmark: _Toc167305558]Bill
· Education Amendment Bill 2024
· Nature Conservation Amendment Bill 2024
[bookmark: _Toc167305559]Subordinate legislation
· Disallowable Instrument DI2024-29 being the Electronic Conveyancing National Law (ACT) Participation Rules 2024
· Subordinate Law SL2024-2 being the Magistrates Court (Building Infringement Notices) Amendment Regulation 2024 (No 1)
· Subordinate Law SL2024-4 being the Education Amendment Regulation 2024 (No 1)
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