[image: ACT Government Logo]	

Rachel Stephen-Smith MLA 
Minister for Health
Minister for Children, Youth and Family Services
Minister for Disability
Minister for Aboriginal and Torres Strait Islander Affairs
Member for Kurrajong
			
Mr Peter Cain MLA
Chair
Standing Committee on Justice and Community Safety
Scrutiny@parliament.act.gov.au


Dear Mr Cain
Thank you for providing Scrutiny Report No. 38 (the Report) of January 2024 and the Standing Committee on Justice and Community Safety’s (the Committee) comments on the Assisted Reproductive Technology Bill 2023 (the Bill). I thank the Committee for its thorough consideration of the Bill and offer the following comments in relation to the matters that the Committee has raised.
I note the Committee has requested responses to the following:
· 1.13: Information on “why a power to create offences by regulation is required”;
· 1.14: Information/justification on “why it is considered necessary for instruments as amended from time to time to be incorporated into regulation, and why the requirements for notification should be displaced”; and
· 1.15: A response to comments regarding incorporated instruments and “circumstances where it is not certain if incorporated instruments may be able to be notified”.
In relation to the Committee’s comments at paragraph 1.13 of the Report:
· The ability to create offences by regulation is beneficial in relation to Assisted Reproductive Technology (ART) due to ongoing changes to clinical capabilities, abilities and practice, as well as the significant differences in societal attitudes and expectations that can occur across relatively short periods of time in this field. This includes developments such as capacity for egg freezing and changing attitudes towards donor anonymity. 
· This flexibility is particularly necessary in the ART industry which is subject to rapidly changing technology and where adverse incidents may have a substantial impact. 
· Given that the Bill creates a new regulatory regime, the ability to create offences by regulation will help the ACT Government to respond to unanticipated circumstances efficiently and flexibly, and better safeguard the rights and safety of donors, people undergoing ART treatment, and donor-conceived children.
· To safeguard against an excessive delegation of rule-making power, section 127(2) of the Bill outlines that the maximum penalty that can be attached to an offence created by regulation is 30 penalty units. This means that the use of regulations to create offences will be limited to offences of a relatively minor nature. This is within the usual arrangements for the framing of offences and is in accordance with the Justice and Community Safety (JACS) Guide to Framing Offences 2010, lending to the proportionality of this provision.
· While there are powers to create minor offences by regulation, any regulations created will still be subject to the Legislative Assembly scrutiny process and can be disallowed by the Legislative Assembly. An explanatory statement considering the human rights implications must accompany any changes to regulations, and under section 38 of the Human Rights Act 2005 this will be subject to a report about human rights issues by the relevant Assembly committee. This will ensure that the need for the ART regulatory system is responsive to challenges as they arise, while being balanced appropriately with the need to ensure appropriate scrutiny and accountability.
In relation to the Committee’s comments at paragraphs 1.14 and 1.15 of the Report:
· As with the response in relation to paragraph 1.13, with the rapidity of social and clinical expectations and developments in the ART area, there may be occasions when instruments, as amended from time to time, need to be incorporated into the regulations. 
· I acknowledge the Committee’s concerns about the displacement of section 47(6) of the Legislation Act 2001 dispensing the notification requirements for variation of instruments incorporated through regulation. 
· In circumstances where a regulation incorporates an instrument in force from time to time, an explanation for why a particular incorporated instrument cannot be notified will be set out in the explanatory statement accompanying the regulation and subject to scrutiny by the Committee.
· The types of instruments expected to be incorporated without notification could be other relevant laws, regulations, and industry-specific guides issued by professional bodies, including those which govern the accreditation of ART providers. These documents would already be publicly available and published online.
· Allowing relevant instruments to be incorporated, applied or adopted in the ACT supports consistent standards of practice in the ART industry across Australia. Were regulations to refer to accreditation requirements or other legal obligations of the ART provider, incorporating that instrument “from time to time” would also help ensure consistency between the various legal and regulatory frameworks.
· As the Scrutiny Committee has acknowledged, safeguards have been incorporated in section 126 of the Bill in relation to accessibility: that any incorporated instrument is either made available on the legislation register, for inspection without charge during ordinary business hours at an ACT government office, or accessible on an ACT government website. 
· It is also important to note the context in which any incorporated instruments would need to be accessed. Where an instrument as made from time to time is incorporated in regulation, these instruments will be likely to apply to ART providers, and it is generally expected that these providers would have knowledge of the standards and practices relevant to the professional services they offer and therefore have knowledge of any instruments (and any changes to those instruments) likely to be incorporated, applied or adopted in regulation.
Thank you to the Committee for the Report and consideration of the Bill. I look forward to debating the Bill in due course and to the creation of a new regulatory environment to protect the rights and interests of people accessing ART and donor conceived people.
Yours sincerely




Rachel Stephen-Smith MLA
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