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Dear Ms Lee
I write in response to the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) Scrutiny Report No. 20, which was released on 7 August 2018. Specifically, this letter addresses comments made by the Committee on disallowable instrument DI2018-202 being the Utilities (Technical Regulation) (ACT Dam Safety Code) Approval 2018. 

The Committee has sought advice in relation to the application of section 73 (3) of the Utilities (Technical Regulation) Act 2014 (the Act) to the Australian National Committee on Large Dams (ANCOLD) Guidelines.
Section 73 (3) of the Act provides that ‘The Legislation Act, section 47 (6) does not apply in relation to an AS or AS/NZS applied, adopted or incorporated under subsection (2)’.  This means that if the ACT were to adopt an Australian Standard as a technical code under the Act, that Standard would not need to be notified on the Legislation Register, as usually required by section 76 (6). The ANCOLD Guidelines are not Australian Standards, and so section 73 (3) of the Act does not apply to them.
I have asked my Directorate to further consider the status of section 47 of the Legislation Act 2001 and its application to this instrument.

The Committee has also drawn the attention of the Legislative Assembly to the instrument on the basis that it ‘may not be in accord with the general object of the Act under which it is made’. The Committee does not indicate how it has reached this conclusion.

This instrument is to approve a technical code for dam safety in the ACT. The objects of the Act are listed in section 6 and include that the Act is to ‘ensure the safe, reliable and efficient delivery of regulated utility services’ and to ‘ensure the safe and reliable operation and maintenance of regulated utility services to protect … the public’. I am satisfied that approving a code for dam safety therefore helps to achieve the objects of the Act.
I thank the Committee for its comments on the disallowable instrument. I trust this information is of assistance. 
Yours sincerely

Mick Gentleman MLA

Minister for the Environment and Heritage
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