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Dear Mr Cain

I am writing in response to the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) Scrutiny Report 41 of May 2024, regarding the proposed amendments to the Voluntary Assisted Dying Bill 2023 (the Bill). As you are aware, the Bill was presented to the Legislative Assembly on 31 October 2023.

The Committee requested further information from the Minister regarding why any limitation of the protection of privacy by proposed amendments to clause 150 of the Bill should be considered reasonable using the framework in section 28 of the HRA, and asked for consideration to be given to including that information in any supplementary explanatory statement accompanying the proposed amendments.

The explanatory statement for the Bill outlined the rationale for the application of the enforcement functions of Chapter 7 of the Medicines, Poisons and Therapeutic Goods Act 2008 (the MPTG Act) to the Bill. As the Committee notes, the enforcement powers of a medicines and poisons inspector under the MPTG Act are now proposed to be expanded to cover all compliance and enforcement functions under the Bill. These compliance and enforcement functions will be carried out under the guidance and direction of the VAD Oversight Board. This will ensure appropriate regulatory oversight of the voluntary assisted dying scheme. 

To address the Committee’s comments, I intend to include the below information in the Supplementary Explanatory Statement detailing how clause 150 of the Bill and the proposed amendments to this clause, are considered reasonable and proportionate.

Right to privacy - Powers of inspectors

1. Nature of the right and the limitation (s28(a) and (c))
Section 12 (a) of the Human Rights Act 2004 (the HRA) provides that everyone has the right to not have their privacy interfered with unlawfully or arbitrarily. The right to privacy under section 12 of the HRA protects people in the ACT from ‘unlawful’ interference with their privacy. This means that no interference can take place except where authorised by law.

Clause 150 of the Bill applied the enforcement functions of Chapter 7 of the Medicines, Poisons and Therapeutic Goods Act 2008 (the MPTG Act) to the Bill, including:
· powers of medicines and poisons inspectors to enter premises and seize things;
· provisions relating to the issue of warrants to enter premises and powers that can be exercised under a warrant; and
· provisions providing for the taking and analysis of sample of substances.

The Bill also provides inspectors with a power to require a person to state their name and home address if the inspector believes on reasonable grounds that the person is committing or has just committed an offence under Voluntary Assisted Dying legislation.

Accordingly, the Bill provides the legal authority for the enforcement of the offences under VAD legislation to be achieved through a comprehensive range of inspection and seizure powers available under the MPTG Act, including the power for inspectors to enter premises. For example, an inspector may be required to enter a place to ensure an approved substance is being stored in accordance with the VAD legislation. The functions of an inspector under the MPTG Act are extended under the Bill to the investigation and enforcement of compliance with the Bill. 

The Bill limited medicines and poisons inspectors from exercising their powers under chapter 7 (Enforcement) of the MPTG Act, for the purpose of investigating, monitoring and enforcing compliance to relevant provisions of the Bill. The relevant provisions of the Bill were division 4.3 (Dealing with approved substances), section 70 (Unauthorised administration of approved substance) and section 93 (Acting as coordinating practitioner, consulting practitioner or administering practitioner when requirements to act not met). The proposed amendments to the Bill will remove the limitation on compliance and enforcement to these certain provisions of the Bill, and will instead permit medicines and poisons inspectors to carry out any compliance and enforcement activity required under the Bill. This extension to the compliance and enforcement powers may further limit the right to privacy and reputation. 


[bookmark: _Toc149308765]The new powers of inspectors will ensure that an investigation can occur where there is a concern in relation to a facility complying with their obligations under Part 7 of the Bill. Also, an investigation could occur where there is concern that an individual was induced to make or revoke an administration decision, which is an offence under division 4.1 of the Bill. 

2. Legitimate purpose (s28(b))
The overarching purpose of introducing VAD is to promote the human rights of individuals who are suffering and dying by enabling an eligible individual to both ‘enjoy a life with dignity’ and ‘die with dignity’, and by providing choices for a person about the circumstances of their death. 

VAD aims to provide a safe, effective, and accessible process where an eligible individual chooses to access VAD in the ACT. The Bill seeks to strike the right balance between the fundamental value of human life and the values of individual autonomy in order to reduce suffering. 

In order to ensure VAD remains safe for the community, it is necessary to include appropriate regulatory enforcement mechanisms to enable the investigation and enforcement of compliance concerns which may arise under all offence provisions under the Bill. The legitimate purpose of broadening the enforcement mechanisms is to ensure that VAD may be effectively regulated to ensure sufficient oversight to ensure VAD is delivered in a manner which is safe for the community and manage risks to the community which may arise if VAD is being delivered inconsistently with the safeguards and protections of the Bill, or where an individual is committing an offence under the Bill. 

3. Rational connection between the limitation and the purpose (s28(d))
The purpose of the limitation on the right to privacy limitation is to support the objective of the Bill, including to establish mechanisms to ensure that VAD is accessed only by individuals who want to exercise the option to request assistance to end their lives; and have been assessed as being eligible to request assistance to end their lives, to protect individuals from coercion and exploitation and provide for the monitoring and enforcement of compliance with this Bill. 

There is a clear connection between the proposed enforcement provisions and the legitimate purpose. 

The inclusion of appropriately broad enforcement provisions will support the ACT VAD scheme to operate in accordance with the legal framework as intended. 

The VAD scheme includes a range of offences which are necessary to ensure individuals accessing VAD are appropriately protected. These include obligations on medical practitioners to undertake appropriate record-keeping and reporting to the Board throughout the VAD process, specific protections against coercion and inducement for VAD, and to ensure that health facilities comply with their obligations to provide reasonable access. 
Ensuring that appropriate enforcement mechanisms are in place to support compliance with offences will provide a safeguard for both people seeking access to VAD and participating medical practitioners. The inclusion and expansion of enforcement provisions will provide the appropriate legal authority for an ongoing system of checks to ensure compliance with the scheme, thereby promoting safety and community confidence in VAD. 

The current restriction in the Bill limiting enforcement powers of medicines and poisons inspectors to matters arising from Division 4.3, section 70 and section 93 is too narrow to achieve the policy intent in relation to enforcement, which is to ensure the powers and functions of inspectors under the MPTG Act extend to enforcing compliance of VAD legislation, and thereby ensure that each aspect of the scheme can be appropriately regulated. Limiting the enforcement powers to only those offences in relation to the VAD substance would undermine the ability to ensure compliance with the balance of the scheme.

The broadening of scope is consistent with the enforcement powers provided to medicines and poisons inspectors in other jurisdictions with VAD legislation. 

4. Proportionality (s28 (e))
This Bill does not authorise arbitrary interferences with privacy. The limitations on the right to privacy and reputation are considered proportionate to the legitimate purpose, given the need to maintain the integrity and safety of VAD in the ACT. 

The proposed amendments to the Bill will ensure there is full oversight and regulation of voluntary assisted dying in the ACT. 

Broadening the scope of matters for enforcement will enable a medicines and poisons inspector to investigate any matter in relation to compliance across the entirety of VAD legislation. For example, the Board may identify an issue which it deems appropriate to refer to the Director-General and this provision would allow a medicines and poisons inspector to investigate if this was within the scope of their statutory functions. This is an important safeguard to ensure compliance with VAD legislation can be enforced through existing regulatory frameworks and will assist to protect vulnerable people from coercion and exploitation. 

The proportionality of the proposed expansion in the role of inspectors is supported by the wide-ranging safeguards on the power of inspectors under chapter 7 of the MPTG Act, which is applied by clause 150. Clause 150 will allow an inspector to enter premises, however this is limited to entry at a reasonable time when the premise is open to the public (for commercial premises only), at any time with owner consent, to carry out a search warrant or, at any time where an inspector believes on reasonable grounds that the circumstances are serious and urgent. These provisions provide appropriate safeguards to limitations on the right to privacy as they only allow inspectors to enter residential premises with consent or in circumstances where entry would be required for serious and urgent circumstances or as authorised by a warrant due to reasonable grounds for suspicion of connection with an offence against the Bill.

An inspector’s powers are also limited in that the MPTG Act sets out specific activities that an inspector may undertake on a premise. While the provisions of the MPTG Act applied by clause 150 also enables inspectors to seize things, the MPTG Act also includes safeguards that limit the exercise of this power. 

The applied MPTG Act provisions also include safeguards on the use of these powers including requirements for inspectors to produce identity cards and tell the occupier certain things when seeking consent to enter premises, a requirement that a receipt and access are provided to seized things and that a thing seized must be returned to its owner, or reasonable compensation paid for the loss of the thing in such circumstances, and that inspectors must take all reasonable steps to ensure that they cause as little inconvenience, detriment and damage as practicable.

These powers are considered necessary to ensure that inspectors are able to monitor compliance with the legislation, similar to powers of inspectors under other ACT regulatory schemes and other Australian VAD laws. This is one of many safeguards to ensure that the community is protected from improper dealings with an approved substance, and other conduct which is outside of the lawful VAD scheme. For example, the powers of inspectors will ensure that an appropriate investigation can occur where there is a concern in relation to a facility complying with their obligations under Part 7 of the Bill.  

Each of the offence provisions of the Bill provides for necessary safeguards to the overall application of the VAD scheme. Accordingly, it is necessary for the scheme to include enforcement powers to support the full range of offences under the Bill rather than be limited to discrete offences. There is not considered to be any less restrictive means to achieve the outcome sought, which is ensuring compliance with all aspects of the ACT VAD scheme. 

Thank you for your consideration of the proposed amendments to the Bill. I trust this information is of assistance to the Committee.

Sincerely




Tara Cheyne MLA 
Minister for Human Rights

Cc: Rachel Stephen-Smith MLA, Minister for Health
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