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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.
[bookmark: _Toc500938173][bookmark: _Toc500947021][bookmark: _Toc501547030][bookmark: _Toc501547385][bookmark: _Toc505005669][bookmark: _Toc505153760][bookmark: _Toc508283428][bookmark: _Toc510081784][bookmark: _Toc511812221][bookmark: _Toc512240159][bookmark: _Toc513192156][bookmark: _Toc514832418][bookmark: _Toc514837963][bookmark: _Toc518297249][bookmark: _Toc519069307][bookmark: _Toc519069368][bookmark: _Toc519520735][bookmark: _Toc520188714][bookmark: _Toc521054231][bookmark: _Toc521054318][bookmark: _Toc521054390][bookmark: _Toc523753613][bookmark: _Toc523814162][bookmark: _Toc523900453][bookmark: _Toc526855814][bookmark: _Toc528155840][bookmark: _Toc528157199][bookmark: _Toc528310852][bookmark: _Toc529974531][bookmark: _Toc530039426][bookmark: _Toc536527674][bookmark: _Toc536527837][bookmark: _Toc536615375][bookmark: _Toc172153][bookmark: _Toc506078][bookmark: _Toc945922][bookmark: _Toc965812][bookmark: _Toc2839576][bookmark: _Toc2850236][bookmark: _Toc3271213][bookmark: _Toc4588274][bookmark: _Toc4652920][bookmark: _Toc5003662][bookmark: _Toc6211035]
Resolution of Appointment
The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:
(1) consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(a) is in accord with the general objects of the Act under which it is made; 
(b) unduly trespasses on rights previously established by law; 
(c) makes rights, liberties and/or obligations unduly dependent upon non reviewable decisions; or
(d) contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 
(2) consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;
(3) consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 
(a) unduly trespass on personal rights and liberties; 
(b) make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 
(c) make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 
(d) inappropriately delegate legislative powers;  or
(e) insufficiently subject the exercise of legislative power to parliamentary scrutiny; 
(4) report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; and
(5) report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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[bookmark: _Toc172155][bookmark: _Toc6211037]Bills—Comment 
The Committee has examined the following bills and offers these comments on them:
[bookmark: _Toc6211038][bookmark: _Toc505153763]Gaming Legislation Amendment Bill 2019
This Bill will amend the Gambling and Racing Control Act 1999 and the Gaming Machine Act 2004 to make provision for a diversification and sustainability support fund and other minor or technical amendments.
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee terms of reference paragraph (3)(a)
Report under section 38 of the Human Rights Act 2004 (HRA)
Right to privacy and reputation (section 12 HRA)
In establishing an advisory board for the new diversification and sustainability support fund, the Bill will require prospective and appointed board members to disclose information about their current interests and associations, their partner’s business interests and their criminal history. These provisions will therefore potentially limit the protection against undue interference with privacy and reputation provided by section 12 of the HRA. 
The Bill will also provide for applications from entities, which may include individuals, seeking payments from the diversity and sustainability support fund. As the explanatory statements notes, guidelines to be established under the Bill are likely to require applicants to provide personal and financial information relevant to their application. Information collected from applicants will be able to be disclosed to a range of persons, including public servants, for the purpose of administering the fund. These provisions will therefore also potentially limit the protection against undue interference with privacy and reputation in section 12 of the HRA.
A justification for these provisions is provided in the explanatory statement accompanying the Bill using the framework set out in section 28 of the HRA and the Committee refers the Assembly to this statement. In particular the Committee notes the importance of board members avoiding conflicts of interest and the various protections against unauthorised use of information obtained under gaming laws.
The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
[bookmark: _Toc6211039]Water Resources Amendment Bill 2019
This Bill will amend the Water Resources Act 2007 to identify the ACT’s water resource plan for how water planning and management takes place in the Territory, and specify the amount of water available from water management areas up to the sustainable development limit as part of requirements under the Basin Plan as made under the Water Act 2007 (Cwlth).
Do any provisions of the Bill insufficiently subject the exercise of legislative power to parliamentary scrutiny?—Committee terms of reference paragraph (3)(e)
Displacement of section 47(6) of the Legislation Act 2001 
The Bill will provide for various instruments made under the Act, as well as anything else prescribed by regulations, to form the Territory’s water resource plan. The Bill also enables the water resource plan to apply, adopt or incorporate an instrument as in force from time to time. The Bill removes any obligation under section 47(6) of the Legislation Act 2001 to notify any such instrument on the Territory’s legislation register. 
As the Committee has commented previously, any displacement of section 47(6) should be accompanied by an explanation of why it is considered appropriate to displace any notification requirements under the Legislation Act. Information should also be provided on whether access to any incorporated instruments will be made available. 
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
[bookmark: _Toc6211040]Working with Vulnerable People (Background Checking) Amendment Bill 2019
This Bill will amend the Working with Vulnerable People (Background Checking) Act 2011 to include working and volunteering under the National Disability Insurance Scheme (NDIS) as regulated activities requiring registration, and to provide for disqualifying offences for those activities. 
Do any provisions of the Bill inappropriately delegate legislative powers?—Committee terms of reference paragraph 3(d)
The Act provides for persons engaging in a regulated activity to be registered under the Act. Registration is based on a risk assessment, conducted by the Commissioner of Fair Trading, of whether the person applying for registration poses an unacceptable risk of harm to a vulnerable person. Risk Assessment guidelines made by the Commissioner provide for what must or may be taken into account in carrying out a risk assessment. Convictions or allegations of having committed relevant offences are taken into account under the guidelines as part of that risk assessment process. Relevant offences are defined in section 26 to mean various categories of offences. These include sexual offences and offences involving violence as well as offences involving dishonesty or relating to property or a driving offence.  
The Bill will extend the range of offences considered as part of the risk assessment process for a person applying for registration to engage in providing support or services to people with a disability by a registered NDIS provider under the National Disability Insurance Scheme Act 2013 (Cwlth). The Bill will define class A and class B disqualifying offences through inclusion in a new Schedule to the Act or prescription in regulations. The risk assessment process will include taking into account any disqualifying offence in a person’s criminal history, including whether the offence is a class A or class B disqualifying offence, and, for a class B disqualifying offence or charge for a class A disqualifying offence, whether exceptional circumstances apply that justify the person being registered. 
The explanatory statement accompanying the Bill states, at page 3, that: 
[t]he amendments in the Bill will result in a bar for a person who has been convicted or found guilty of a ‘class A disqualifying offence’ and there is no discretion for the Commissioner to accept an application for registration made by the person. On the other hand, a person who has been charged with, or convicted or found guilty of a ‘class B disqualifying offence’ may apply for registration if there are ‘exceptional circumstances’.
However, it is not clear to the Committee how this will be achieved by the Bill.  The Bill does not expressly restrict who can apply for registration due to being convicted or found guilty of a class A disqualifying offence (see for example the limited amendment in clause 17). Under clause 29 of the Bill a person will not be eligible to reapply for registration to engage in an NDIS activity if their initial application was refused or cancelled “because of a class A disqualifying offence” but it is not clear how this would be identified or why a similar restriction would apply to initial applications. The Bill also does not amend the basis on which an application for registration is refused under section 40 or suspended or cancelled under section 57—these will remain based on a negative or additional risk assessment that the person poses an unacceptable risk of harm to a vulnerable person. Any bar to accepting an application can therefore only be established through the risk assessment guidelines.
In the Committee’s view, if it is intended that there is no discretion to allow a person convicted or found guilty of certain offences to obtain registration then this should be clearly provided for in the Bill rather than a matter for the risk assessment guidelines issued by the Commissioner. The Committee also notes that there may be uncertainty over whether guidelines can exclude any discretion for the Commissioner to accept an application. The Act requires the Commissioner to make guidelines “about how risk assessments are to be conducted” (section 27) and which have to provide for matters the Commissioner must (including disqualifying offences, which under the Bill will be included as part of a person’s criminal history) or may take into account (section 28). These provisions may be interpreted as requiring the discretion of the Commissioner to accept an application be preserved. 
The Committee therefore asks the Minister to clarify how disqualifying offences are intended to affect the discretion of the Commissioner in assessing risk or otherwise refusing or cancelling registrations under the Act and to consider amendment of the Bill and the explanatory statement to more clearly reflect this position.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
The Act currently provides for non-conviction information to be taken into account as an element of the risk assessment process. Non-conviction information is defined in section 25 to mean various types of information about a relevant offence or alleged relevant offence, including whether a person has been charged with an offence but the charge has not been finalised or has been withdrawn, and the person has been acquitted or their conviction has been set aside. Section 30 provides for various considerations, including the circumstances of the offence, relevance, and truthfulness of any information provided, to be taken into account in relation to any relevant offence or any alleged relevant offence included in the non-conviction information. In this way, while non-conviction is taken into account in assessing risk, the circumstances of that non-conviction are also considered.
Clause 33 of the Bill will amend section 30 to require the various considerations to also be taken into account in relation to disqualifying offences or any alleged disqualifying offence included in the non-conviction information about the person. However, as set out above, relevant offences are defined in the Act and in many cases will be different to disqualifying offences. Non-conviction information is information about relevant offences or alleged relevant offences, and hence may not include information about disqualifying offences. It is therefore not clear to the Committee how information about disqualifying offences (or alleged disqualifying offences) will be included in the non-conviction information and considered under the risk assessment guidelines. It may be that the section will apply to disqualifying offences which are also relevant offences for the purposes of the Act, or that the non-conviction information will be about distinct relevant and disqualifying offences.
The Committee notes that the Act distinguishes between a person’s criminal history and their non-conviction information. Criminal history means a conviction or finding of guilt for a relevant offence. A person’s criminal history, and various aspects of the circumstances surrounding any relevant offence included in that history, have to be taken into account under the risk assessment guidelines (section 29). Under the Bill, charges for disqualifying offences will be included in a person’s criminal history but not where the charge is withdrawn or discharged, or the person acquitted. It is not clear to the Committee, however, whether it is intended that a charge for a disqualifying offence can also be considered under section 30 even if it has been withdrawn, discharged or the person acquitted so as not to be included in a person’s criminal history. 
The Committee asks that the Minister clarify the intended operation of sections 24, 25, 29 and 30 with respect to allegations of disqualifying offences which have not resulted in a conviction or finding of guilt or which might otherwise be referenced in relation to non-conviction information.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
The Bill defines disqualifying offences primarily through inclusion in a new schedule, schedule 3, which sets out the offence, a short description, and any  condition that has to be met for the offence to be included (such as having to be against a vulnerable person). However, disqualifying offences of both class A and class B can also be prescribed by regulation. The Committee notes that, under the Bill, disqualifying offences will only be considered in an application for registration for an NDIS activity. However, the explanatory statement refers to further work being undertaken in the future to finalise those offences that will apply broadly to registrations for other activities and which will include implementing the recommendations from the Royal Commission into Institutional Responses to Child Sexual Abuse. However, it is not clear if this is intended to be achieved through amendments to the Act or through regulations or other subordinate instruments. The Committee is concerned that disqualifying offences, particularly if they are to have the effect of preventing registration, are able to be defined in regulations and asks the Minister for an explanation for why disqualifying offences cannot be adequately defined in the Act and amended in the future as necessary.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—Committee terms of reference paragraph (3)(a)
Report under section 38 of the Human Rights Act 2004 (HRA)
Right to recognition and equality before the law (section 8 HRA)
Right not to be tried or punished more than once (section 24 HRA)
The Bill will restrict registration in relation to NDIS activity for people who have been charged or convicted with certain offences. It therefore potentially limits the right to equality before the law protected by section 8 of the HRA. To the extent the Bill will prevent a person with a prior conviction of certain offences from being able to be engaged in NDIS activity, the Bill might also be considered to potentially limit the right not to be tried or punished more than once in section 24 of the HRA.
These potential limitations are recognised in the explanatory statement accompanying the Bill along with a justification provided using the framework set out in section 28 of the HRA. The Committee refers this analysis to the Assembly, noting that the analysis is based on the Bill barring a person who is convicted of a class A disqualifying offence from being registered to engage in NDIS activity.
The Committee draws this matter to the attention of the Assembly, but does not require a response from the Minister.
Right to privacy and reputation (section 12 HRA)
The Bill will potentially limit the protection against undue interference with privacy and reputation in a number of ways.  The Bill will require an applicant for registration to include a written statement by the applicant about whether an allegation has been made or an investigation commenced in relation to a regulated activity (clause 21). An application for registration to engage in an NDIS activity must be accompanied by additional information, including civil penalties imposed, family violence orders or protection orders, or has parental responsibility for a child under a care and protection order (clause 23). The Commission is able to request information from any entity that is relevant to whether the applicant continues to pose an acceptable risk of harm to a vulnerable person (clause 23).
There are also various provisions allowing for the sharing of information by the Commissioner. An application for registration to engage in an NDIS activity must also be accompanied by consent for the Commissioner to give information about the status of the application or about the applicant to various entities involved in the NDIS scheme or law enforcement agencies, which includes any entity prescribed by regulation (clause 23). A substituted section 63A will allow the Commissioner, if satisfied on reasonable grounds that the information is relevant to preventing harm or risk of harm to vulnerable people, to give information obtained in exercising a function under the Act to a wider range of entities, including entities and officers of other State and Territories.  
A person engaging in an NDIS activity on an interim basis who receives a negative notice must inform their employer and each vulnerable person the person has contact with as part of that activity (clause 39). The Commissioner must tell an employer where a person’s registration is subject to an interim condition (but not the reason for that condition) (clause 52). The Commissioner may also provide information about the registration status, including whether it is subject to conditions and anything else prescribed in regulations, of a person the employer is associated with (clause 64). 
The explanatory statement acknowledges the potential for the amendments to section 63A and the authorisation to inform an employer of a person’s registration to limit the protection against undue interference with privacy or reputation provided by section 12 of the HRA. However, this statement does not recognise all the ways in which that right may potentially be limited described above, and does not provide a justification using the framework set out in section 28 of the HRA. The Committee asks that the Minister consider revising the explanatory statement to provide such a justification.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
Right to a fair trial (section 21 HRA) 
Under proposed new subsection 37(3A), where the Commissioner is satisfied that the applicant poses an unacceptable risk of harm to a vulnerable person, they will be prevented from providing  reasons for a proposed negative notice if the Act or any other law prevents that information from being provided. This will limit the ability of the person applying for registration to argue for a reconsideration of the decision and ultimately to seek review of the decision in ACAT. This therefore reduces the procedural fairness otherwise provided to the applicant and hence limits the right to a fair trial protected by section 21 of the HRA.
The explanatory statement accompanying the Bill suggests the amendment could prevent information being given to an applicant where an active investigation is underway and disclosing information to the person may compromise that investigation. However, there is no recognition that this may potentially limit the right to a fair trial nor any justification using the framework set out in section 28 of the HRA. The Committee asks that the Minister consider revising the explanatory statement to provide such a justification.
Section 44 of the Act provides for a degree of procedural fairness in decisions imposing conditions on registration. If the Commissioner intends to register a person conditionally, they must give the person notice of that intent and, under section 44, the person must ask the Commissioner in writing to reconsider the decision within 20 working days. Under subsection 44(3), the person may give, and the Commission must consider, any new or corrected information the person believes is relevant to reconsidering the decision to register a person conditionally. 
Clauses 43 and 44 of the Bill will remove subsection 44(3) and replace it with a requirement that, in asking for a reconsideration, the person must give the Commissioner any new or corrected information the person considers relevant (proposed subsection 44(1A)). The explanatory statement states that this will “require a person to have new or corrected information a person considers relevant to their assessment before that person can make a request to the Commissioner to reconsider a proposed conditional registration”. The Committee is concerned that this is potentially an inaccurate description of the operation of the amendment. On its face, adding subsection 44(1A) will require any new or corrected information the person considers relevant to be given to the Commissioner, but does not prevent the person from requesting a reconsideration even without new or corrected information. To impose a requirement that the Commissioner can only be asked to reconsider imposing conditions on registration where the person has new or corrected information would potentially restrict the procedural fairness rights of persons applying for registration and protected by section 21 of the HRA. It is also possible that, given the ambiguity in the proposed subsection, the subsection would be interpreted as preserving general procedural fairness obligations. 
The Committee therefore asks the Minister to confirm the intended operation of the amendment to section 44. If it is intended to restrict the circumstances where a proposed conditional registration will be reconsidered, then this should be made clear in the legislation and acknowledged in the explanatory statement as potentially limiting the right to a fair trial protected by section 21 of the HRA. If it is not intended to reduce procedural fairness obligations then the explanatory statement should be revised.
The Committee draws these matters to the attention of the Assembly, and asks the Minister to respond.
Right to the presumption of innocence (section 22 HRA) 
The Bill will introduce several strict liability offences: new sections 21A and 55A relate to a failure to disclose changes in relevant information in a timely way; new subsections 33(3A) to (3C) and 53(3A) to (3C) with a failure to comply with a request of the Commissioner, and new section 54B with a failure to comply with interim conditions. Each impose a penalty of 50 penalty units. The description of the clauses in the explanatory statement justifies the strict liability of the offence as necessary to provide timely enforcement powers for the protection of vulnerable people, particularly as people may be permitted to work whilst an assessment is being made. 
The Committee would prefer that strict liability offences, and their potential to limit the right to the presumption of innocence protected by section 22 of the HRA, are recognised in the human rights implications of any explanatory statement, particularly where, as in this case, the strict liability offences can be justified through common features rather than requiring individual justification on a clause by clause basis. The Committee asks that the Minister consider revising the explanatory statement to set out the strict liability offences and their potential impact on section 22 of the HRA and provide a justification using the framework set out in section 28 of the HRA.
The Committee draws this matter to the attention of the Assembly, and asks the Minister to respond.
[bookmark: _Toc6211041]Subordinate Legislation
[bookmark: _Toc338841796][bookmark: _Toc6211042][bookmark: _Hlk496454859][bookmark: _Toc514837978][bookmark: _Toc526855824][bookmark: _Toc338841795][bookmark: _Hlk483295725]Disallowable Instruments—Comment
[bookmark: _Hlk504463130]The Committee has examined the following disallowable instruments and offers these comments on them:
Is this appointment validly made?
· Disallowable Instrument DI2019-24 being the Veterinary Practice (Board) Appointment 2019 (No 1) made under subsection 93(2) of the Veterinary Practice Act 2018 appoints specified persons as members of the Veterinary Practitioners Board.
This instrument is made under subsection 93(2) of the Veterinary Practice Act 2018, which requires the Minister to appoint members of the Veterinary Practice Board.  Section 93 provides:
93	Board membership 
	(1)	The board has the following members: 
	(a)	president; 
	(b)	4 members who— 
			(i)	are registered veterinary practitioners; and
			(ii)	have been registered for a continuous period of at least 3 years immediately before the day of appointment; 
	(c)	1 member who is not a veterinary practitioner, to represent community interests; 
	(d)	1 member who is not a veterinary practitioner.
	(2)	The Minister must appoint the board members. 
	Note 1	For the making of appointments (including acting appointments), see the Legislation Act, pt 19.3. 
	Note 2	In particular, an appointment may be made by naming a person or nominating the occupant of a position (see Legislation Act, s 207). 
	Note 3	Certain Ministerial appointments require consultation with an Assembly committee and are disallowable (see Legislation Act, div 19.3.3). 
	(3)	The Minister may appoint a person as a community representative to the board only if satisfied that the person has interests, skills or qualifications that will help the board in carrying out the objects of this Act. 
	(4)	The members mentioned in subsection (1) (c) and (d) must live in the ACT. 
The instrument appoints a specified person as a registered veterinary practitioner with three years continuous registration as a veterinary practitioner and also a specified person a person who is not a veterinary practitioner (but not as a community member).  The explanatory statement indicates that the appointments are made under paragraphs 93(2)(b) and 93(2)(d), respectively.
The Committee notes with approval that the explanatory statement for the instrument indicates that the person appointed as a registered veterinary practitioner is a registered veterinary practitioner with 3 years continuous registration as a veterinary practitioner and also that the person appointed as not a veterinary practitioner is not a veterinary practitioner.  The Committee also notes with approval that the explanatory statement indicates that the 2 specified persons are not public servants, in accordance with the Committee’s oft-stated requirement (see the Committee’s publication Subordinate legislation—Technical and stylistic standards—Tips/Traps).[footnoteRef:1]  [1:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf.Technical-and-Stylistic-Standards.pdf.] 

The explanatory statement also refers to the requirements of section 96 of the Veterinary Practice Act, which provides:
96		Consultation about appointment to board 
	(1)	Before appointing someone, other than a community representative, to the board the Minister must consult the board. 
	(2)	The Minister must also seek advice, and nominations, from declared professional bodies and any other entities the Minister considers suitable to give advice, and make nominations, in relation to the board. 
[bookmark: arial]Examples—entities suitable to give advice 
· academic institutions 	
· industry representatives 
	(3)	Subsection (1) does not apply if the board is suspended. 
In relation to these requirements, the explanatory statement states:
Section 96 of the Act provides that before appointing someone, other than a community representative, to the Board the Minister must consult the Board.  The Minister has consulted the Board on the appointments of [the specified persons].
However, the Committee notes that there is no indication, in the explanatory statement, that the requirements of subsection 96(2) have been met.  Further, in relation to the specified person appointed under paragraph 93(1)(d), there is no indication that the requirement in subsection 93(4) that the person live in the ACT is met.  In making this observation, the Committee notes that the relevant requirements are expressed in terms of “must”.
As the Committee recently noted in its Scrutiny Report No 27 of the 9th Assembly (at pages 4 to 7), in relation to certain appointments to the Board of Senior Secondary Studies, in making this comment, the Committee suggests that it is not merely being pedantic in relation to trying to ensure that any pre-requisites for a particular appointment have been met.
As the Committee has previously noted, in 2011, in the case of Kutlu v Director of Professional Services Review ([2011] FCAFC 94 (28 July 2011)[footnoteRef:2], the Full Federal Court found to be invalid a series of appointments to the Professional Services Review Panel (PSR Panel), a body provided for by the (Commonwealth) Health Insurance Act 1973, charged with investigating alleged inappropriate practice by medical practitioners.  Section 84(3) of the Health Insurance Act required the Minister for Health and Ageing to consult with the Australian Medical Association (AMA) before making appointments to the PSR Panel. [2:  http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/94.html.] 

In Kutlu, a medical practitioner challenged action taken against him on the basis that members of various committees appointed from the PSR Panel that were involved in the action against him were not properly appointed, because the AMA had not been consulted in relation to various appointments. The Full Federal Court considered whether the statutory requirement to consult was a mandatory requirement, or merely direction that would not result in invalidity if not followed.  The Court found that it was a mandatory requirement and that the requirements to consult were “essential preliminaries to the Minister's exercise of the power of appointment”.  The Full Court found that, as a result, various things done in relation to Dr Kutlu, by various committees, were invalid. The Court stated (at para 32): 
[T]he scale of both Ministers’ failures to obey simple legislative commands to consult the AMA before making the appointments is not likely to have been a matter that the Parliament anticipated.  If the appointments were treated as valid, the unlawfulness of the Ministers’ conduct in making them would attract no remedy.  And, if that were so, the appointees would hold the offices to which the Minister had unlawfully appointed them and they could not be prevented by injunction or other orders of a court from exercising the powers of those offices … 
The Committee has previously noted that the wider effect of the decision in Kutlu was to invalidate scores of other investigations of other medical practitioners.  Its effect was extremely damaging—including in a financial sense—to the Commonwealth.
The decision in Kutlu (and its consequences) underlines the Committee’s reasons for maintaining its diligence in relation to attempting to ensure that any pre-requisites for appointments that come before the Committee have been met.  As the Committee has consistently stated, the Committee does not consider that what it seeks imposes an onerous requirement on those who make appointments.
In the present context, the Committee considers that, similarly, the explanatory statements for each of the instruments should, preferably, also have addressed the requirement in subsection 8(3) of the Board of Senior Secondary Studies Act that the Minister may only appoint a person to be a board member if satisfied that the person has qualifications and expertise relevant to the functions of the board.
The Committee seeks the Minister’s assurance that, for the appointments made by this instrument, the requirements of subsection 93(4) and 96(2) of the Veterinary Practitioners Act 2018 (as applicable) have been met.
This comment requires a response from the Minister. 
[bookmark: _Toc6211043]National Laws—Comment
[bookmark: _Hlk4337486]Adequacy of explanatory statement/Human rights issues
· [bookmark: _Hlk5618242]Health Practitioner Regulation National Law and Other Legislation Amendment Act 2019 (Queensland Act No 3 of 2019)
This National Law was tabled in the Legislative Assembly on 2 April 2019, by the Minister for Health and Wellbeing.  The National Law operates in the ACT as a result of section 6 of the Health Practitioner Regulation National Law (ACT) Act 2010, which provides:
6		Application of Health Practitioner Regulation National Law 
	The Health Practitioner Regulation National Law, as in force from time to time, set out in the schedule to the Qld Act — 
(a)	applies as a territory law, as modified by schedule 1; and 
(b)	as so applying may be referred to as the Health Practitioner Regulation National Law (ACT); and 
(c)	so applies as if it were a part of this Act.
[bookmark: _Hlk6158129]“Qld Act” is defined in the Dictionary to the Health Practitioner Regulation National Law (ACT) Act as follows”
"Qld Act" means the Health Practitioner Regulation National Law Act 2009 (Qld).
The Committee notes that what has been tabled is a copy of a Queensland Amendment Act that amends the “Qld Act” and a copy of the explanatory notes relating to the relevant Queensland Bill.
As the Committee has previously noted (see, generally, the discussion in Scrutiny Reports 11, 12 and 13 of the 9th Assembly, re the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2017 (Queensland—Act No 32 of 2017), the way that this particular “national scheme” legislation operates is that the Queensland Act, as amended, operates in the ACT without reference to the Legislative Assembly.  As the Committee has previously noted, there is not even a formal requirement to table this particular National Law in the Legislative Assembly.  Rather, in the

light of concerns previously expressed by the Committee, the Minister has adopted a policy of tabling material such as this in the Legislative Assembly.  The Committee is grateful to the Minister for adopting this approach.
The Committee does not intend to repeat its previous comments about the fundamentally unsatisfactory nature of this “national scheme”, which allows for law (in the form of amendments to the “original” National Law) to apply in the ACT without any capacity of the Legislative Assembly to “pass” (or even scrutinise) the relevant amendments.  The comments made in Scrutiny Reports 11, 12 and 13 of the 9th Assembly stand.  However, there are comments that the Committee will make in relation to the explanatory notes that have been provided, in this instance.
Some historical background
First, the Committee will set out some history.
As indicated above, in Scrutiny Report 10 of the 9th Assembly (30 October 2017), the Committee commented on the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2017 (Queensland—Act No 32 of 2017).  The Committee’s comment focussed on the fact that the National Law was tabled without an explanatory statement or a tabling statement.  As a result, the Committee (and the Legislative Assembly) was not provided with information as to how the National Law affected the ACT, nor how (if at all) it is relevant to the ACT.  In particular, no information was provided as to the capacity of the Legislative Assembly to scrutinise (or amend) this National Law.
[bookmark: _GoBack]The Committee drew the attention of the Legislative Assembly to this National Law, under principle (2) of the Committee’s terms of reference, on the basis that (in this case) the absence of an explanatory statement did not meet the technical or stylistic standards expected by the Committee in relation to explanatory statements.  As it was important that the Legislative Assembly’s capacity to scrutinise and amend this National Law be clarified before any opportunity to amend (or disallow) this National Law had expired, the Committee stated that its comment required a response from the Minister as a matter of urgency.
The Minister for Health and Wellbeing responded to the Committee’s comment, in a letter dated 2 November 2017.  The Committee commented on the Minister’s response in Scrutiny Report 12 of the 9th Assembly (21 November 2017).
The Minister’s first response stated:
[bookmark: _Hlk497810784]ACT Health has been advised by the ACT Parliamentary Counsel’s Office that an Explanatory Statement is not required for the tabling of the Health Practitioner Regulation National Law amendments in the ACT.  This is because the amendments to the Health Practitioner Regulation National Law (National Law) that are being made in [the National Law that was the subject of the Committee’s comment] automatically apply in the ACT as passed by the Queensland Parliament on 6 September 2017 (according to the commencement provision in s 2).  For clarity, the effect of the Health Practitioner National Law (ACT) Act 2010, s 6 is to apply the national law [sic] as in force from time to time.  The ACT Legislative Assembly is not required to pass these provisions.
In Scrutiny Report 12, the Committee noted that the original National Law—ie the Health Practitioner Regulation National Law (ACT) Bill 2009—was considered by its predecessor Committee in Scrutiny Report No 18 of the 7th Assembly.[footnoteRef:3] In that Scrutiny Report, referring to the explanatory statement for the National Law, noted that the explanatory statement stated that: [3:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0003/371469/7scrutiny18.pdf.] 

…. “introduction of national law in a State or Territory Parliament for adoption by other participating States and Territories, is a standard approach to implementing national schemes in areas, like health, where Constitutional powers rest with the States and Territories, and not the Commonwealth”, but acknowledges that “concerns about abrogating the rights of Parliaments tend to be greatest when, as in this case, the proposed law includes pre-determined legislative provisions based on an agreement between governments”. 
Scrutiny Report No 18 went on to state: 
The Committee has reviewed the provisions for the adoption in the Territory of the Queensland Act as a national law and those for the making and operation of regulations under that law.  The Committee will, in a future report, reflect on aspects of the scheme contained in this Bill.  At this point, the Committee notes only that it should not be taken to have accepted any aspect of this scheme as a precedent for other national law schemes.
In Scrutiny Report 12, the Committee noted that it has kept the issue of “national scheme” legislation under close review and that it had recently written to the Attorney-General, seeking to open a dialogue with the Executive on legislative scrutiny issues that arise from “national scheme” legislation.
In Scrutiny Report 12, the Committee noted that Scrutiny Report No 18 goes on to state:  
The Committee recommends that the Minister responsible for the administration of this national registration scheme advise the Assembly of any proposed change to the legislation or to the regulations.
[bookmark: _Hlk497811666]The Committee went on to note (in Scrutiny Report 12) that, though it is not mentioned in the Minister’s response, it should be noted that (at least) the tabling of the National Law that was the subject of the Committee’s recent comment follows that recommendation.  The Committee noted that the Minister’s response first stated:
[The National Law that was the subject of the Committee’s comment] was provided to the members of the ACT Legislative Assembly for information only.
The Committee noted that the Minister’s first response goes on to state:
Following the amendments made to the National Law through [the National Law that was the subject of the Committee’s comment], the Health Practitioner National Law (ACT) was republished on 28 September 2017 and is available on the ACT Legislation Register.
The Minister’s response then advises:
I have sought further advice from ACT Health regarding the appropriate process for Assembly scrutiny of amendments of this nature.
[bookmark: _Hlk504466624]In the light of these comments, in Scrutiny Report 12, the Committee requested that the Minister provide a copy of that further advice, when it is received, as that further advice can be expected to inform any dialogue that the Committee enters into with the Attorney-General.
[bookmark: _Hlk497812579]Finally, in Scrutiny Report 12, the Committee noted that the Minister’s response also provides a copy of the Explanatory Notes for the National Law that was the subject of the Committee’s comment, as passed by the Queensland Parliament.  The Committee thanked the Minister for this further information.  The Committee noted, however, that it would have been preferable if that information was provided at the time of the tabling of the National Law that was the subject of the Committee’s original comment.
The Minister then provided a further response to the Committee, dated 3 January 2018, which the Committee considered in Scrutiny Report 13 of the 9th Assembly (6 February 2018).  In this further response, the Minister states:
ACT Health sought advice and has been advised by the ACT Parliamentary Counsel’s Office (PCO) that the ACT Legislative Assembly’s role in scrutiny of amendments or regulations made under national laws depends on the terms of the particular national law. 
The requirements for the tabling of the amendments or regulation made under national laws are not the same in every case. Some amendments or regulations made under national laws do require tabling in the ACT Legislative Assembly, whilst some do not. 
In this case there is no requirement for amendments of the national law itself or of national regulations made under that law to be tabled in the Assembly. 
Amendments of the National Law and regulation apply automatically in the ACT and are brought about by the terms of the ACT legislation that originally applied the national law scheme in the Territory, that is, the Health Practitioner Regulation National Law (ACT) Act 2010 (s 6 of that Act).
Given that there is no requirement to table any amendments to the National Law, it followed that no explanatory statement was required to be tabled with the Health Practitioner Regulation National Law and Other Legislation Amendment Act 2017. 
In Scrutiny Report 13, the Committee indicated that it was aware that the requirements for the tabling of the amendments or regulations made under National Laws are not the same in every case.  The Committee noted that this is a matter of ongoing concern for the Committee.  The Committee is mindful of endeavouring to ensure that some level of consistency is imposed on such requirements.  In particular, the Committee is mindful of endeavouring to ensure that all amendments or regulations made under National Laws are subject to tabling in, and/or disallowance by, the Legislative Assembly.
As to the proposition that the absence, in this case, of a requirement to table meant that no explanatory statement was required, the Committee stated that it disagreed.  The Committee stated that it had consistently noted (see, eg, the discussion in Scrutiny Report 15 of the 8th Assembly, 11 March 2014, at page 28), the particular (complicated) circumstances of National Laws mean that the Committee (and the Legislative Assembly) would be greatly assisted by an explanation of the relevant legislative scheme, saving the Committee (and the Legislative Assembly) from having to work out the mechanics of the operation (and presentation, and disallowance) of such laws for itself.
Further, the Committee stated that it had also previously noted, there is no formal requirement that subordinate legislation (or disallowable instruments) be accompanied by an Explanatory Statement.  However, the Committee has also noted, in its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps[footnoteRef:4], the value of explanatory statements to the Committee (and the Legislative Assembly): [4:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf.] 

Principle [2] of the Committee’s terms of reference require it to “consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee”. Many of the issues identified below involve things that the Committee considers ought to be addressed in the Explanatory Statement for a piece of subordinate legislation. Many involve the Committee seeking assurance that particular requirements, etc have been met in the making of the legislation. While this assurance may not be formally a requirement, the Committee considers that the kinds of information sought are matters in relation to which the Committee (and the Legislative Assembly) is entitled to receive assurance, in that it assists the Committee in being confident that subordinate legislation has been properly made (for example). This both assists the Committee in this scrutiny role and does so in a way that the Committee considers does not impose an undue burden on the makers of legislation.
A further point is that addressing potential issues expressly in Explanatory Statements, etc can help to avoid unnecessary further work for legislation-makers. If the Committee identifies a possible issue in a piece of legislation, the Committee will draw the issue to the attention of the Legislative Assembly. This will, in turn, require the relevant Minister to respond to the Committee’s comments. Often, the explanation is something that could have been included in the Explanatory Statement for a piece of subordinate legislation. It may involve no more than a sentence (eg “this is not a public servant appointment”, this retrospectivity is non-prejudicial). The Committee assumes that the inclusion of the explanation in or with the original instrument will generally involve significantly less bureaucratic effort than would be involved in the preparation of a Ministerial response to the Committee’s comments.
In the context of the National Law dealt with in Scrutiny Reports 11, 12 and 13 of the 9th Assembly, the Committee noted that the issues that the Committee has identified with that particular legislation demonstrated one of the points that the Committee has consistently made about the value of explanatory statements, to the Committee and the Legislative Assembly. The absence of an explanatory statement for the particular legislation required the Committee to undertake research and analysis in order to be satisfied that the National Regulations in question are valid, etc. This (and the discussion that the Committee had with the Minister) might not have been necessary if an explanatory statement had been provided that dealt with the procedural issues that the Committee has raised.
In concluding its comments in Scrutiny Report 13, the Committee recommended to Ministers that, in circumstances such as with that particular National Regulation, where there is no formal requirement to table amendments, etc, then, at the very least, explanatory material produced in the “host” jurisdiction for the National Regulation be tabled in the Legislative Assembly.
The Committee notes that this is what appears to have happened in the case of the National Law that is the subject of this (new) comment.  As indicated above, what appears to have been provided to the Legislative Assembly is a copy of the explanatory notes that were tabled in the Queensland Parliament. 
Issues with what has been provided, in this instance – Human rights issues arising from the National Law
An issue that has not been mentioned above (or in the previous discussions, in Scrutiny Reports 11, 12 and 13 of the 9th Assembly) is the Committee’s obligations under section 38 of the Human Rights Act 2004, “to report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly”.  This National Law raises various human rights issues.  
The changes to the Health Practitioner Regulation National Law engage the right against undue interference with privacy and reputation protected by section 12 of the Human Rights Act.  The current mandatory reporting requirements under the National Law will be amended by making special provision for treating practitioners who, in the course of providing a health service to another health practitioner becomes aware that the other practitioner may be placing the public at risk of harm.  Treating practitioners currently have to report their reasonable belief that a health practitioner is engaged in sexual misconduct in connection with the practice of their profession.  The changes to the National Law extend this obligation where the treating practitioner has a reasonable belief about the future risk of engaging in sexual misconduct. 
The changes impose a higher threshold of there being a substantial risk of harm to the public before treating practitioners have an obligation to report.  However, in forming a view as to whether this higher threshold is met, a treating practitioner must form the view that the practitioner being reported is not taking appropriate steps to manage any risks to patients associated with their health issues.  The potential implicit disclosure of additional personal details means that the changes don’t reduce the harm to privacy or reputation of a practitioner subject to any report.
The changes also enable inspectors to keep a seized document for longer than six months if it may be needed in a proceeding for an offence under the National Law.  This may also limit the right to privacy given the nature of the personal information possibly included in the documents relevant to proceedings for offences relating to falsely claiming to be a health practitioner. 
In the Committee’s view, the changes made by this National Law therefore raise human rights issues.  If they were presented in a Bill before the Legislative Assembly, these issues would need to be identified in an explanatory statement and a justification provided, using the framework set out in section 28 of the Human Rights Act.  The Committee asks that consideration be given for the same process to also be adopted in relation to changes to National Laws that have the effect of amending Territory legislation automatically, without further action by the Legislative Assembly.
In making this comment, the Committee notes that the explanatory notes provided contain (at pages 9-10) a discussion of the National Law by reference to the “fundamental legislative principles” that apply to Queensland legislation, under section 4 of the Legislative Standards Act 1992 (Qld).  The Committee notes that this obligation includes whether “legislation has sufficient regard to …. rights and liberties of individuals”.  The Committee notes, however, that the discussion does not satisfy the sorts of requirements imposed (in the ACT) by the Human Rights Act.
A practical issue—Commencement of the relevant amendments
Section 2 of this National Law provides that the National Law commences on a day to be fixed by proclamation.  The Committee has not been able to identify any further information as to the commencement of the National Law.  A search of the Queensland legislation website (where the National Law is published) indicates that commencement of the substantive provisions of the National Law are yet to be proclaimed.[footnoteRef:5] The Committee could identify no relevant information (relating to this National Law) on the ACT Legislation Register.  This being so, the Committee is concerned as to how a person or entity affected by the amendments made by this National Law would know that the amendments have commenced, let alone how such persons and entities would even be aware of this particular National Law. [5:  See: https://www.legislation.qld.gov.au/view/html/asmade/act-2019-003/lh.] 

The Committee would appreciate the Minister’s views on this issue. 
Concluding comments  
While the Committee acknowledges the Minister’s (continuing) view that there is no legal obligation to provide explanatory statements in relation to legislation such as this, under the Health Practitioner Regulation National Law (ACT) Act (see, eg, the Minister’s response, dated 16 March 2019, in relation to the Health Practitioner Regulation National Law Regulation 2018), the Committee re-states its view that principle (2) of the Committee’s terms of reference involves a necessary implication that there will be explanatory statements provided with legislation considered by the Committee.
The Committee draws the attention of the Legislative Assembly to this National Law, under principle (2) of the Committee’s terms of reference, on the basis that the explanatory statement/notes provided with the National Law does not meet the technical or stylistic standards expected by the Committee in relation to explanatory statements.
This comment requires a response from the Minister.
[bookmark: _Toc6211044]Responses
[bookmark: _Toc6211045]Government responses
The Committee has received responses from:
· The Treasurer, dated 3 April 2019, in relation to comments made in Scrutiny Report 29 concerning the Motor Accident Injuries Bill 2019.
 
This response[footnoteRef:6] can be viewed online. [6:  https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-justice-and-community-safety-legislative-scrutiny-role/responses-to-comments-on-bills.] 

· The Attorney-General, dated 17 April 2019, in relation to comments made in Scrutiny Report 29 concerning Disallowable Instrument DI2019-14—Construction Occupations (Licensing) (Qualifications—Builder and Building Surveyor Licences) Declaration 2019.
This response[footnoteRef:7] can be viewed online. [7:  https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-justice-and-community-safety-legislative-scrutiny-role/response-to-comments-on-subordinate-legislation.] 

[bookmark: _Toc6211046]Private Member’s responses
The Committee has received responses from:
· Ms Caroline Le Couteur MLA, dated 12 April 2019, in relation to comments made in Scrutiny Report 8 concerning the Crimes (Invasion of Privacy) Amendment Bill 2017 and in Report 17 concerning the Crimes (Consent) Amendment Bill 2018.
· Mr Jeremy Hanson MLA, dated 18 April 2019, in relation to comments made in Scrutiny Report 7 concerning the Crimes (Intimate Image Abuse) Amendment Bill 2017, in Report 12 concerning the Crimes (Criminal Organisation Control) Bill 2017, and in Report 28 concerning the Crimes (Anti-Consorting) Amendment Bill 2019.
These responses[footnoteRef:8] can be viewed online. [8:  https://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-justice-and-community-safety-legislative-scrutiny-role/responses-to-comments-on-bills.] 

· Ms Caroline Le Couteur MLA, dated 17 April 2019, in relation to comments made in Scrutiny Report 28 concerning proposed amendments to the Electoral Amendment Bill 2018.
Giulia Jones MLA
Chair
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[bookmark: _Toc505005688][bookmark: _Toc505153779][bookmark: _Toc508283444][bookmark: _Toc510081804][bookmark: _Toc511812230][bookmark: _Toc512240173][bookmark: _Toc513192173][bookmark: _Toc514832434][bookmark: _Toc514837980][bookmark: _Toc514838144][bookmark: _Toc514943619][bookmark: _Toc515352064][bookmark: _Toc518297261][bookmark: _Toc519520755][bookmark: _Toc520188735][bookmark: _Toc521054338][bookmark: _Toc521054410][bookmark: _Toc523814181][bookmark: _Toc523900477][bookmark: _Toc526855826][bookmark: _Toc528155854][bookmark: _Toc528157213][bookmark: _Toc528310867][bookmark: _Toc529974547][bookmark: _Toc530039442][bookmark: _Toc536527689][bookmark: _Toc536527863][bookmark: _Toc536615405][bookmark: _Toc172184][bookmark: _Toc506087][bookmark: _Toc965832][bookmark: _Toc6211048]Bills/Subordinate Legislation
· Report 27, dated 18 February 2019
· Electoral Amendment Bill 2018 (Government Response).
· Report 28, dated 12 March 2019
· Electoral Amendment Bill 2018 (Private Member’s amendments).
· Report 29, dated 1 April 2019
· Justice and Community Safety Legislation Amendment Bill 2019.
