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Dear Mrs Jones
I write in response to comments in the Standing Committee on Justice and Community Safety Committee’s Scrutiny Report 2 of 07 February 2017 with regard to DI2016-242 Construction Occupations (Licensing) Building Energy Efficiency Assessment Sale and Lease of Residential Premises Code of Practice 2016, DI2016-243 Construction Occupations (Licensing) Unit Title Site Assessment Code of Practice 2016, DI2016-244 Construction Occupations (Licensing) Unit Title Landscaping Works Assessment Code of Practice 2016 and DI2016-245 Construction Occupations (Licensing) Unit Title Unit Fitness Assessment Code of Practice 2016.
As noted in the explanatory statements for these instruments, these codes replace those repealed by the Building and Construction Legislation Amendment Act 2016. There is no change to the content of the codes. No new instruments are adopted or applied. I acknowledge that the explanatory statements for these instruments do not contain information specifically addressing the issue of accessibility to law.  I provide the following advice on this matter. 

In making these provisions, there may be concern that if the content of a law or instrument applied, adopted or incorporated changes from time to time it may not be readily accessible, particularly where a provision does not create any alternative means for access.

The principle of access to law is important; however, any law must be practical and enforceable. Full access to law would require that the Territory could only use its own legislation and external documents that were not subject to copyright. Clearly this is not possible, especially for technical and software standards. 
The Legislation Act clearly contemplates that external laws and documents will play a role in

ACT legislation and that there would be times that republication of adopted documents would not be possible. Section 47 was included in recognition of this. Further, section 164 provides for how Australian Standards are to be referenced in ACT legislation, indicating the expectation of relatively widespread adoption of such documents.

In relation to enforceability, if a document cannot be published then it is not enforceable.

Given that adoption of external documents is a vital part of construction legislation, it would be unlikely that the Assembly would intend that instruments adopting Australian Standards and the like would be unenforceable. Therefore, concession has to be made that the documents need not be published.

It should be noted that due to the specialised nature of most technical documents, they are usually only accessed by practitioners that require them in the course of their work and are familiar with how to access them. Access from members of the public is rarely requested and the content of technical standards may be difficult to decipher even if it is. 
Where possible, standards adopted in the codes, including Australian Standards can be viewed by members of the general public at the offices of the Construction Occupations Registrar during office hours. Specific accessibility for documents adopted in each instrument is outlined below. 
DI2016-242 Construction Occupations (Licensing) Building Energy Efficiency Assessment Sale and Lease of Residential Premises Code of Practice 2016, refers to user instructions, which are provided by the software developers with the relevant software energy efficiency assessment software packages.  The Australian National Averaged Conditions data is incorporated into the software and does not need to be accessed separately to assess a building. This instrument also refers to the ACT Tree Register and provides details of where the register can be located (see note 2 in section 35). 
DI2016-244 Construction Occupations (Licensing) Unit Title Landscaping Works Assessment Code of Practice 2016 makes reference to the Australian Qualifications Framework system determined by the Australian Qualifications Framework Advisory Board. Information about the qualifications system is freely available at http://www.aqf.edu.au/. 
DI2016-243 Construction Occupations (Licensing) Unit Title Site Assessment Code of Practice 2016, and DI2016-245 Construction Occupations (Licensing) Unit Title Unit Fitness Assessment Code of Practice 2016 adopt or make reference in examples to Australian Standards. These standards can be purchased from SAI Global Limited at https://infostore.saiglobal.com/. 
I trust that I have adequately addressed the Standing Committee’s concerns.

Yours sincerely


Mick Gentleman MLA

Minister for Planning and Land Management 
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