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Role of Committee

The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.

Resolution of appointment

The Standing Committee on Justice and Community Safety when performing its legislative scrutiny role shall:

(1)
consider whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):


(a)
is in accord with the general objects of the Act under which it is made; 


(b)
unduly trespasses on rights previously established by law; 


(c)
makes rights, liberties and/or obligations unduly dependent upon non‑reviewable decisions; or


(d)
contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; 

(2)
consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Committee;

(3)
consider whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly: 

(a)
unduly trespass on personal rights and liberties; 


(b)
make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers; 

(c)
make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; 


(d)
inappropriately delegate legislative powers;  or


(e)
insufficiently subject the exercise of legislative power to parliamentary scrutiny; 

(4)
report to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)
report to the Assembly on these or any related matter and if the Assembly is not sitting when the Committee is ready to report on bills and subordinate legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
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Bills

Bills—No comment
The Committee has examined the following bills and offers no comment on them:

Government Procurement (Transparency in Spending) Amendment Bill 2014

This is a Bill for an Act to amend the Government Procurement Act 2001 and the Government Procurement Regulation 2007 to establish a notifiable invoices register in relation to invoices payable by a responsible territory entity for goods, services or works provided to the Territory or a Territory entity.

Planning and Development (Call-in Power) Amendment Bill 2014

This is a Bill for an Act to amend the Planning and Development Act 2007 to introduce a public consultation requirement in relation to the use of the Minister’s call-in power.

Statute Law Amendment Bill 2014 (No 2) Bill

This is a Bill for an Act to amend Australian Capital Territory legislation for statute law revision purposes only.

Training and Tertiary Education Amendment Bill 2014

This is a Bill to amend the Training and Tertiary Education Act 2003 to make consequential amendments to a wide range of other legislation related to vocational education and training and higher education in the ACT.

Workers Compensation (Cross-border Workers) Amendment Bill 2014

This is a Bill for an Act to amend the Workers Compensation Act 1951 to align the Territory’s cross-border state of connection tests in relation to a worker’s place of employment with updated national rules.
Bills—Comment

The Committee has examined the following bills and offers these comments on them:

Emergencies Amendment Bill 2014

This is a Bill for an Act to amend the Emergencies Act 2004 in a number of ways to improve the Territory’s prevention, preparedness, response and recovery from emergencies.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004
At pages 8 to 14, the Explanatory Statement provides a careful and balanced analysis of the human rights issues raised by four of the amendments proposed by the Bill, these being (1) conferring on the chief officer and emergency controllers a power to close premises (clause 10); (2) conferring on the chief officer and on emergency controllers powers to direct a person, to give information, answer questions, or produce documents or anything else reasonably needed (clauses 10, 19, 21 and 23); (3) conferring on an emergency controller the power to control and coordinate the distribution of essential services (clause 22); and (4) creating a higher penalty for the existing offence of littering (clause 24).

The Committee refers Members of the Assembly to the Explanatory Statement and does not call for a response from the Minister.

Environment Protection Amendment Bill 2014

This is a Bill to amend the Environment Protection Act 1997 and the Environment Protection Regulation 2005 to streamline regulatory processes to ensure the integrity of their operation and encourage better environmental practices, to make amendments to the Act in response to operational experience, and to make minor and technical amendments.

Do clauses of the Bill make rights, liberties and/or obligations unduly dependent upon no-reviewable decisions? (term of reference (3)(c))

Report under section 38 of the Human Rights Act 2004

Internal review and the right to a fair trial—Human Rights Act 2004 subsection 21(1)

The Committee commends the proposal to permit internal review of a range of administrative decisions as a possible (but not compulsory) preliminary to review by the ACT Civil and Administrative Tribunal (ACAT) (see clause 32). The Explanatory Statement explains:

Presently, a person aggrieved with a decision of the EPA can only appeal to the ACT Civil and Administrative Tribunal (ACAT) according to Part 14 and Schedule 3 of the Act. ACAT appeals can be time consuming and costly for both parties and may not always be the most appropriate way of reviewing a decision. The Bill, therefore, proposes to provide an additional right for an aggrieved person to seek an internal review of a decision by the EPA. There will still be a right to appeal to ACAT from the decision made on review. It will still be possible for a person to seek merit review of the matter by ACAT without going through the internal review process.

Provision for internal review will greatly enhance the ability of members of the public to seek review of a relevant administrative decision. In this way it will promote the protection of the right to a fair trial stated in the Human Rights Act 2004 (HRA) subsection 21(1).

The Committee does not call for any comment by the Minister.

Enforceable undertakings as an alternative to criminal prosecution

The Committee commends the proposal in clause 33 to provide for enforceable undertakings as an alternative to criminal prosecutions for an offence against division 15.1 of the Act, which creates a range of environmental offences. These offences relate to causing environmental harm of varying degrees of seriousness.

The Explanatory Statement explains:

The Bill proposes to introduce enforceable undertakings as an alternative to infringement notices and criminal prosecutions. An enforceable undertaking allows an alleged offender to voluntarily enter into a binding agreement to undertake tasks to settle an alleged contravention of the law and remedy the harm to the environment and the community.

Enforceable undertakings provide an additional tool, at the instigation of the alleged offender, to address an alleged contravention of the Act, without the EPA resorting to criminal prosecutions or issuing infringement notices. Criminal sanctions for ‘serious’ or ‘material’ environmental harm would continue to be available under the Act, as would infringement notices for minor environmental offences pursuant to the Magistrates Court (Environment Protection Infringement Notices) Regulation 2005.

The application and granting of an enforceable undertaking would not be an admission of liability or fault. During the period in which an enforceable undertaking is in force or if the person has complied with it, proceedings may not be brought against them for the alleged offence. If an enforceable undertaking is contravened, the EPA may apply to the Magistrates Court for an order, including to perform the enforceable undertaking, to pay an amount the court determines to be the value of the benefits anyone has derived from its contravention or any other order. Failure to comply with an order would be a strict liability offence with a maximum penalty of 200 penalty units.

The introduction of enforceable undertakings would provide for a better hierarchy of enforcement mechanisms and bring the Act into line with other jurisdictions, such as the Protection of the Environment Operations Act 1997 (NSW), the Environment Protection Act 1970 (Vic) and the Environment Protection Act 1993 (SA).

Subject to the comment following about a proposed strict liability offence, this scheme may serve as a useful model for adoption in other regulatory schemes.

The Committee does not call for any comment by the Minister.

A strict liability offence and the presumption of innocence—Human Rights Act 2004 subsection 22(1)

Proposed section 136K of the Environment Protection Act (see clause 33) would implement the policy that failure to comply with an order would be a strict liability offence with a maximum penalty of 200 penalty units. By subsection 136K(3) “[a] person commits an offence if the person fails to take all reasonable steps to comply with an order [of the Magistrates Court] under subsection (2)”. This is a strict liability offence (subsection 136K(3)) punishable by 200 penalty points.

The statement in the Explanatory Statement in justification falls considerably short of what is necessary. It asserts that the limitation of the right in HRA subsection 22(1) “pursues a legitimate objective and is proportional” but does not refer to subsection 28(2) and use its framework. The only comment of substance asserts:

In the context of protecting the environment, a person’s alleged actions, resulting in environmental harm, may limit the ability of the community to enjoy the environment and impose costs on the Government and the community. Regardless of a person’s mental element, if they perform an act that results in environmental harm, they should be held to account or ordered to remedy the harm so caused. The use of strict liability offences as a deterrent is demonstrably justifiable and reasonable in this context.

That a person’s actions cause harm cannot by itself be a reason to disregard their “mental element”, (which in effect means that no regard need be paid to whether they intended to engage in conduct or were reckless with regard to the result of what they did). That reasoning would apply to all kinds of harm that are made criminal. It is also not explained how imposition of strict liability offence can be a deterrent if nothing a person could do to avoid committing the harm would reduce their culpability; it might indeed have the opposite effect. There is a form of deterrence argument available where only a limited group of persons who engage regularly in the conduct that might produce the harm are made subject to the law; this is the “regulatory offence” category (see the discussion in the comment to the Nature Conservation Bill). 

But the offences in division 15.1 of the Act are not of this kind, and they appear to contradict the policy stated in the Guide for Framing Offences that “[s]trict liability offences should not be framed to catch the general public for inadvertent breaches of the law”. 

The proposed penalty of four times is greater than the accepted limit for strict liability offences,
 but there is no attempt to justify the penalty.

The Committee recommends that the Explanatory Statement provide a justification in terms of HRA section 28 that also takes into account the guidance given to Territory agencies in the Guide to Framing Offences.

The Committee notes that the physical element of this offence is that a person has failed to take all reasonable steps to comply with an order. It seems that a mental fault element is a necessary component of this physical element. On its face, this might justify the imposition of strict liability, and it raises the question as to why the offence is made one of strict liability.
The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

Justice and Community Safety Legislation Amendment Bill 2014 (No 2)

This is a Bill for an Act to amend a number of Acts of the Assembly within the portfolio of the Attorney-General to make minor policy changes to improve the operation of each Act, and to make consequential amendments to various laws as a result of the Information Privacy Act 2014.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (3)(a) of the terms of reference

Report under section 38 of the Human Rights Act 2004

At pages 1 to 2, the Explanatory Statement notes that human rights issues are raised by two of the amendments proposed by the Bill, these being (1) to provide that an interested person, as defined in the Bill, may have access to a will (clause 5); and (2) that the Public Trustee have to access third party information from an entity, but not an individual, that may be relevant to the exercise of the Trustee’s functions under the Public Trustee Act, or any other Act under which the Public Trustee exercises functions (clause 19).

Although brief, the human rights analysis is adequate.

The Committee refers Members of the Assembly to the Explanatory Statement and does not call for the Minister to respond.

Nature Conservation Bill 2014

This is a Bill for an Act to repeal the Nature Conservation Act 1980 and to create a scheme for the protection and management of native plants and animals; the identification and protection of threatened species and ecological communities; the management of national parks and nature reserves; and the conservation of the ACT’s natural resources.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004

Offences of strict liability and the presumption of innocence—Human Rights Act 2004 subsection 22(1)

Some criminal law fundamentals

The Bill proposes the creation of a very large number of strict liability offences, and thereby engages the presumption of innocence stated in HRA subsection 22(2). It is useful to begin by stating a number of fundamental propositions.

Offences are constructed of physical elements and fault elements. Physical elements comprise of the offending behaviour. A fault element is the mental disposition of the offender contemplated by the offence. A standard offence combines both physical and fault elements in a way that is relevant to the offending behaviour.

A criminal offence is the ultimate sanction for breaching the law, and is the benchmark against which other sanctions are measured. Determining when a criminal law should be made involves many considerations. In the Principled Regulation Report the ALRC writes:

The main purposes of criminal law are traditionally considered to be deterrence and punishment. Central to the concept of criminality are the notion of individual culpability and the criminal intention for one’s actions [ALRC 95 at 2.9]

... a key characteristic of a crime, as opposed to other forms of prohibited behaviour, is the repugnance attached to the act, which invokes social censure and shame [ALRC 95 at 2.10]

Fault liability is considered to be one of the most fundamental protections of criminal law and to exclude fault is a serious matter.
 “A fault element for one or more of the physical elements of the crime is however excluded in an offence of strict liability. ... [T]here is no requirement to prove a fault element, such as intention or recklessness. It is sufficient to show that the defendant did the prohibited act.”

The Guide to Framing Offences provides guidance to Territory government agencies as to when it is appropriate to create a strict liability offence. “Strict (or in exceptional cases absolute liability) should only be applied after careful consideration on a case-by-case basis of all available options. ... It is essential that strict liability offences are crafted to address unlawful behaviour in a context where the person knows, or ought to know, their legal obligations. A common sense rule of thumb is that strict liability is used only for ‘regulatory’ offences. Strict liability offences should not be framed to catch the general public for inadvertent breaches of the law”
 (emphasis added).

A more particular matter is “[a]s these offences are primarily aimed at conduct on the less serious side of the criminal spectrum, the maximum penalty is usually limited to a monetary penalty (maximum 50 penalty units)”.

A person convicted of a strict liability offence will carry the stigma of a criminal conviction, and the Guide to Framing Offences notes that “[c]onviction carries a range of long-term consequences beyond the immediate penalty. For example:

· A person convicted of certain offences will be ineligible to hold public office and may be removed from a position they already hold.

· Subject to the spent conviction provisions in the Spent Convictions Act 2000, a person may be required to disclose their criminal conviction in a range of circumstances.

· Conviction will make a person ineligible to travel to many countries.

· A conviction also affects the entitlements of people who are not Australian citizens to remain in Australia under the Migration Act 1958 (Cth).

· Conviction may disqualify a person or corporation from being accredited under certain legislation.

· Certain convictions may make a person ineligible to be a director, principal officer or auditor of a company.”.

Strict liability offences in the Bill

The Bill proposes the creation of numerous and varying strict liability offences. Two examples will introduce this topic.

Clause 126 provides:

(1)
A person commits an offence if the person—


(a)
interferes with—



(i)
the nest of an animal; or



(ii)
something in the immediate environment of the nest of an animal; and


(b)
the animal is a native animal.


Maximum penalty: 20 penalty units.

...

(3)
An offence against this section is a strict liability offence.

The result of subclause 145(3) is that it is necessary only for the prosecution to prove that a defendant interfered with the nest of an animal; such interference is one of the conduct elements of the offence. It is not necessary to prove that the defendant had any intention to interfere; that is, there is no fault element in relation to this element of the offence.
 The potential offenders are not limited to a class of persons who could be expected to know about the offence; any person might offend.

Clause 145 provides:

(1)
A person commits an offence if—


(a)
the person holds a nature conservation licence to sell a native plant; and


(b)
the person offers to sell the native plant; and


(c)
the offer does not disclose—



(i)
that the person is licensed to sell the native plant; and



(ii)
the person’s licence number.


Maximum penalty: 50 penalty units.

(2)
An offence against this section is a strict liability offence.

The result of subclause 145(2) is that it is necessary only for the prosecution to prove that a defendant offered to sell a native plant; the making of the offer is one of the conduct elements of the offence. It is not necessary to prove that the defendant had any intention (or was reckless about) to sell; that is, there is no fault element in relation to this element of the offence. (This analysis also applies to the conduct elements in paragraph 145(1)(c), which must also be proved by the prosecution.) In this case, the potential offenders are limited to a class of persons who could be expected to know about the offence.

In both cases, a defendant may rely on a defence the Criminal Code allows in the case of a strict liability offence (and on defences allowable in respect of any kind of offence). In particular, a defendant may prove—but only to the standard of the evidential burden—that they acted under a mistake of fact (Code section 36), or that there was some intervening circumstance (Code section 39). In these cases, the defendant carries only an evidential burden, so that if they present or point to evidence that suggests a reasonable possibility that the elements of a defence exist, the prosecution must then prove beyond reasonable doubt that they do not. 

It is critical to note, however, that the Code does not provide that a defendant may prove, as a matter of defence, that they took reasonable steps (or took due diligence) to avoid engaging in the conduct that makes up the necessary physical elements of the offence. The mistake of fact defence in section 36, and the intervening circumstances defence in section 39 do not go this far. Sometimes a defence of this kind is allowed in respect of a particular strict liability offence, and usually by the statute that creates the offence. There are several examples in this Bill (see below.)

It is accepted that such offences engage the presumption of innocence in HRA subsection 22(1). An issue arises in respect of each proposed offence as to whether it is a justifiable limitation on the HRA right. That requires a justification in terms of HRA section 28. The strength of a justification will turn on a number of specific matters:

· whether it is reasonable to penalise a person who did not have the intent to engage in the conduct that is penalised by the offence;

· whether the defendant may argue that they took reasonable steps, or exercised due diligence, in an attempt to avoid engaging in the proscribed conduct; and

· the level of the penalty attaching to the offence, it being accepted practice that the maximum should 50 penalty points.

Whether it is reasonable to penalise a person by a strict liability offence: the regulatory justification

The Guide to Framing Offences argues that “[i]t is essential that strict liability offences are crafted to address unlawful behaviour in a context where the person knows, or ought to know, their legal obligations. A common sense rule of thumb is that strict liability is used only for ‘regulatory’ offences. Strict liability offences should not be framed to catch the general public for inadvertent breaches of the law”.

The most acceptable justification for the creation of a strict liability offence is that it aids the objectives of a scheme of regulation of some activity by encouraging those who engage in the scheme as licensees and the like to take care not to engage in the conduct that is penalised by the offence. It is reasonable to assume that potential offenders—the licensees and the like—are aware that the conduct is penalised because they would have informed themselves of their obligations when applying to be licensed. The Explanatory Statement to the Totaliser Bill 2013 adopted this approach:

The Bill has one strict liability offence under subclause 55(1). This offence, incorporating strict liability elements, has been carefully considered during the Bill’s development. Strict liability offences arise in a regulatory context where for reasons such as consumer protection and public safety, the public interest in ensuring that regulatory schemes are observed, requires the sanction of criminal penalties. In particular, where a defendant can reasonably be expected, because of his or her professional involvement, to know what the requirements of the law are, the mental, or fault, element can justifiably be excluded.

The rationale is that people who provide gambling services and are licensed to conduct such functions can be expected to be aware of their duties and obligations to the wider public. This is especially relevant to the protection of minors from gambling and the overall requirement for harm minimisation strategies. Licensees need to consider steps that must be taken to prevent children gambling. The harm associated with gambling problems and the need to minimise such activities for minors cannot be underestimated.

Where reasonable steps have not been taken to prevent children from gambling, it is considered inappropriate for a licensee to rely on a no fault criminal excuse, if they are not actively taking steps to ensure that their actions do not cause or contribute to children gambling. The penalty for a person that accepts a bet from a child is set at a maximum of 50 penalty units. This reflects the seriousness of the conduct and the need for a strong deterrent in the interest of public safety and the ultimate protection of minors.

On this rationale, criminal liability should not be imposed where the defendant has taken reasonable steps to avoid engaging in the conduct that is penalised. The Totaliser Bill recognised this, for as the Explanatory Statement noted, “[i]n recognition of the impact on human rights and in the interests of not unduly penalising a licensee, employee or agent, the Bill inserts a reasonable defence provision. Where a child is at least 16 years and has produced suitable identification, the strict liability offence does not apply”. (No such defence was allowed however where the child was under 16.)

There are some offences in the Nature Conservation Bill that may be justified on the basis that they are regulatory in nature—such as clause 145. Many (such as clause 126) do not appear to be of this kind, for they apply to any person, and not each—or perhaps very many —members of the community at large will be aware of these offence provisions and be on guard to ensure that they do not engage in the proscribed conduct. In relation to these offences, the “regulatory offence” justification does not apply and some other kind should be offered. Arguments that the conduct is serious in nature, or that the job of a prosecutor would be easier, carry little weight. These arguments apply as much to serious crimes proscribing harm to a person, or to significant property deprivation, where it is accepted that there must be a mental element to the crime.

Whether the defendant may advance as a defence that they took reasonable steps, or exercised due diligence, in an attempt to avoid engaging in the proscribed conduct

It is much easier to justify creation of a strict liability offence where the defendant may advance as a defence that they took reasonable steps, or exercised due diligence, in an attempt to avoid engaging in the proscribed conduct. It might be argued that if the point of creating a strict liability offence is to encourage potential offenders to take reasonable steps, provision of such a defence is logical and necessary. There are several clauses of the Bill that provide for such a defence, but most do not. 

An interesting contrast is between clauses 225 and 228. By subclause 225(1), a person commits an offence if the person is subject to a restore excavation direction; and fails to comply with the direction. This is a strict liability offence, but the section “does not apply to a person if the person takes reasonable steps to restore the excavation site and its surroundings as far as possible to their former state”. (The defendant would carry only an evidential burden in respect of the elements of this defence.) By subclause 228(1), a person commits an offence if the person is subject to a repair damage direction; and fails to comply with the direction. This is a strict liability offence, but there is no reasonable steps defence. It is not evident why there is such a difference. (Nor is it evident why such a defence is available in respect of some other strict liability offences.)

From the analysis so far, the strict liability offences proposed by the Bill may be divided into four categories. They are presented in descending order of justifiability; that is, category 1 offences are more easily justifiable than the other categories, and category 2 more easily justifiable than categories 3 and 4, etc.

Category 1 comprises those offences that may be justified as regulatory offences and where there is provision for a reasonable steps (or due diligence) defence. These are found in clauses 225 (see above), and 316 (assuming such a defence falls within the concept of a “reasonable excuse”). On the face of it, creation of these offences is justifiable. 

Category 2 comprises those offences that may not be justified as regulatory offences but where there is provision for a reasonable steps (or due diligence) defence. These are found in clauses 236 (see subclause 236(4) and clause 237); 245 (see subclause 245(4) and clause 246); 255 (see subclause 259(3) and assuming that the reference to “this section” should be a reference to part 10.2); 256 (see subclause 259(3)); 258 (see subclause 258(4) and subclause 259(3)); and 318 (see subclause 318(3)). On the face of it, the creation of these offences might be justifiable.

Category 3 comprises those offences that may be justified as regulatory offences but where there is no provision for a reasonable steps (or due diligence) defence. These are found in clauses 133, 145, 147, 150, perhaps each of clauses 219, 220, 223 and 228 (in that in these four cases destructive activity is involved and any person should be aware that this should be avoided), clauses 293, 304, and clause 316. On the face of it, these cases are not easily justifiable given the absence of a reasonable steps defence.

Category 4 comprises those offences that may not be justified as regulatory offences and where there is no provision for a reasonable steps (or due diligence) defence. These are clauses 126, 129, 136, 138, 140, 144, 207, 211, 212, 213, 214, 215, 216, 217, 218, 221, 222, 314, 319, 321, 323, 326, 328, and subclause 336(7). On the face of it, these are the least justifiable strict liability offences. Imposition of strict liability offence in all these cases contradict the policy stated in the Guide for Framing Offences that “[s]trict liability offences should not be framed to catch the general public for inadvertent breaches of the law”, and on this basis, are not justifiable.

Some questions arise out of this analysis.

Should the whole range of conduct proposed to be criminalised by the creation of these strict liability offences be regulated in some way that does not involve criminalisation? This applies in particular to category 4 offences. 

Might it be possible to provide for the imposition of civil penalties? Another alternative is to provide for enforceable undertakings as an alternative to infringement notices and criminal prosecutions. This model is proposed by the Environment Protection Amendment Bill 2014 (see above) in relation to offences that are analogous to those proposed in the Nature Conservation Bill.

The Committee notes the comment in the Explanatory Statement that “[the strict liability offences] can be dealt with by infringement notice which is a cheaper and less time consuming alternative to a Court prosecution” (page 5). This might be thought to ameliorate somewhat the harshness of the offences. There are, however, a number of questions that arise: will the use of infringement notice be available in all cases?; would a prosecutor have the option of proceeding by trial in a court in any or all cases?; does a person who pays the fine have an obligation in any situation to reveal that he or she was fined by such a notice? 

Should some of these proposed offences not be ones of strict liability, but be governed by the normal rule that the prosecution prove that the defendant possessed a mental element? This again applies in particular to category 4 offences and perhaps to some category 3 offences.

Should there be provision of a “reasonable steps” or “due diligence” defence in respect of all the proposed strict liability offences? In the circumstances, it might be considered reasonable that a defendant should bear a legal burden of proof (to the standard of balance of probabilities) in respect of this defence.

In this last respect, the Committee notes that in respect of most of the quite limited number of strict liability offences created by the Environment Protection Act 1997, section 153 of this Act allows for a defence in respect of actions taken in an emergency, and section 154 allows for a “due diligence” defence. In both cases, the defendant would carry a legal burden of proof.

The Committee considers that there should be a strong justification for not providing for a “reasonable steps” or “due diligence” defence.

The Committee draws these matters to the attention of the Assembly and recommends that the Minister respond.

(The Committee refers the Assembly to the Explanatory Statement’s consideration of the strict liability offences at page 5, and again at page 8. There is reference to HRA subsection 22(1) and to section 28. There is however no attempt to use the framework for justification in subsection 28(2) by reference to any particular offence provision. At page 8, it is said that “[t]he objective of the legislation can only be achieved by removing the need for intent by way of strict liability offences because the purpose of the provisions is not to punish wrongdoing but to protect the environment”. On the other hand, criminalisation of conduct does look like punishment for wrongdoing, and, as the Guide to Framing Offences records, there are adverse consequences once a criminal conviction is recorded.)

What is the level of penalty attaching to a strict liability offence?

The Explanatory Statement notes that “[a]nother indication that the strict liability offences are a reasonable limitation under section 28 of the Human Rights Act 2004 is the low maximum penalty of 50 penalty units and no imprisonment. There are three strict liability offences that do not meet this criterion at clauses 236, 245 and 326. The Explanatory Statement for those clauses identifies the reason why a higher penalty is justified” (at page 8). 

The Committee refers the Assembly to the Explanatory Statement at pages 74, 76 and 90 for the justifications offered. 

Other human rights engaged by provisions of the Bill

There are several other provisions of the Bill that engage one or more of the HRA rights. The issues raised are not acute, and the Committee refers Members to the analyses in the Explanatory Statement at pages 5 to 6, 77, and 92 to 93.

Planning, Building and Environment Legislation Amendment Bill 2014 (No 2)

This is a Bill for an Act to amend Territory laws within the portfolio of the Minister for Planning to make minor policy changes to improve the operation of each Act.

Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?—paragraph (c)(i) of the terms of reference

Report under section 38 of the Human Rights Act 2004

The combined effect of a number of the proposed amendments will be that the Minister will be able to amend a development application that was originally approved by the Minister under the call-in powers in sections 158 to 161 of the Planning and Development Act 2007. An exercise of this power will not be subject to ACAT merits review. The Explanatory Statement recognises that this scheme may engage the right to a fair trial in HRA subsection 21(1), and analyses the issue at page 8.

The Committee refers Members of the Assembly to the Explanatory Statement and does not call for the Minister to respond.

Proposed Government Amendments

The Committee has examined proposed Government amendments to the Red Tape Reduction Legislation Amendment Bill 2014 and has no comment to make in relation to the amendments.

Subordinate Legislation

Disallowable Instruments—No comment

The Committee has examined the following disallowable instruments and offers no comment on them:

Disallowable Instrument DI2014-240 being the ACT Teacher Quality Institute Board Appointment 2014 (No. 4) made under Division 3.2, sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the ACT Teacher Quality Institute Board, nominated by the Australian Catholic University, Canberra Campus. 

Disallowable Instrument DI2014-241 being the ACT Teacher Quality Institute Board Appointment 2014 (No. 5) made under Division 3.2, sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the ACT Teacher Quality Institute Board, nominated by the NSW/ACT Independent Education Union. 

Disallowable Instrument DI2014-242 being the ACT Teacher Quality Institute Board Appointment 2014 (No. 6) made under Division 3.2, sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 appoints a specified person as a member of the ACT Teacher Quality Institute Board, nominated by the University of Canberra. 

Disallowable Instrument DI2014-244 being the Public Place Names (Moncrieff) Determination 2014 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the name of seven roads in the Division of Moncrieff. 

Disallowable Instrument DI2014-245 being the Taxation Administration (Special Arrangements—Lodging of Returns) Determination 2014 (No. 1) made under section 42 of the Taxation Administration Act 1999 determines that a registered employer with an annual payroll tax liability of $6,000 or less may apply to the Commissioner for ACT Revenue, under section 87 of the Payroll Tax Act, to lodge annual payroll tax returns.

Disallowable Instruments—Comment

The Committee has examined the following disallowable instruments and offers these comments on them:

Comments previously made by the Committee

Disallowable Instrument DI2014-243 being the Victims of Crime (Victims Advisory Board) Appointment 2014 (No. 7) made under section 22D of the Victims of Crime Act 1994 revokes DI2014-80 and appoints a specified person as the Indigenous communities' member of the Victims Advisory Board. 

The Committee notes that this instrument appoints a specified person to the Victims Advisory Board.  The appointment is made under paragraph 22D(1)(c) of the Victims of Crime Act 1994, which requires the Minister to appoint a person who, in the Minister’s opinion, represents the interests of indigenous communities.

The Committee notes that the instrument also revokes DI2014-80, which appointed the same specified person to the same position.  The Committee commented on the earlier instrument—and DI2014-81, which appointed another specified person to the same (single) position—in Scrutiny Report 21 of the 8th Assembly.  The basis of the Committee’s comment was a request that the Minister advise how it was possible to appoint two persons to a single position on the Board.  

The Committee notes that the Minister’s response to this issue was attached to the Committee’s Scrutiny Report 22 of the 8th Assembly.  In that response, the Minister foreshadowed what has taken place with this instrument and also advised that he had asked his Directorate to provide him with advice about this provision in light of the Committee’s concerns as to the scope to appoint two persons.  The Committee has not yet been provided with that advice.

The Committee notes that the Explanatory Statement for this instrument states:

The instrument revokes [the specified person’s] earlier appointment to the same position which was made as a joint appointment, as the person with whom [the specified person] was appointed has now resigned.

While the Committee notes that there is no reference to the Committee’s previous comments in relation to the 2 earlier instruments, the Committee also notes that its concerns in relation to the two earlier instruments would appear to have been resolved.

This comment does not require a response from the Minister.

Subordinate Laws—Comment

The Committee has examined the following subordinate laws and offers these comments on them:
Minor drafting issue

Subordinate Law SL2014-21 being the Legal Profession (Barristers) Rules 2014 made under subsection 579(1) of the Legal Profession Act 2006 repeals SL2008-46 and makes the Legal Profession (Barristers) Rules. 

The Committee notes that the effect of this subordinate law is to repeal and re-make the Legal Profession (Barristers) Rules 2008.  The Committee notes, however, that the Explanatory Statement for this subordinate law indicates that it amends the earlier rules.  However, a closer reading of the Explanatory Statement and the Subordinate Law itself demonstrates that the “amendments” identified in the Explanatory Statement are, in fact, a discussion of how the new subordinate law differs from the earlier subordinate law.

This comment does not require a response from the Minister.

Strict liability offences

Subordinate Law SL2014-22 being the Gaming Machine Amendment Regulation 2014 (No. 1) made under the Gaming Machine Act 2004 amends the Gaming Machine Regulation to provide a revised basis for the approval and operation of different types of cashless gaming. 

The Committee notes that this subordinate law creates various new strict liability offences.  However, the Committee also notes with approval that the Explanatory Statement contains a justification for the offences in question being offences of strict liability, in accordance with the requirements set out by the Committee in its document titled Subordinate Legislation—Technical and Stylistic Standards: Tips/Traps (available at http://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards.pdf).
This comment does not require a response from the Minister.

Steve Doszpot MLA
Chair
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�	It may also be the case that a number of other offences relating to such harm are picked up; see section 145 and Schedule 2 of the Act. 


� 	Department of Justice and Community Safety, Guide for Framing Offences (version 2, April 2010) at 2. (Henceforth’ Guide to Framing Offences’) at 27.


� 	Ibid at 29.


� 	These propositions draw heavily on the analysis in Department of Justice and Community Safety, Guide for Framing Offences (version 2, April 2010) at 2. (Henceforth’ Guide to Framing Offences’).


� 	Ibid at 13.


� 	Ibid at 26.


� 	Ibid at 26.


� 	Ibid at 26-27. See too at 28-29.


� 	Ibid at 28.


�	Ibid at 12-13.


�	There is a qualification. The acts that make up the conduct element must be voluntary, or an exercise of the will of the defendant. This requirement opens up the possibility of defences of automatism for example. This issue is not further pursued.


�	See Department of Justice and Community Safety, Guide for Framing Offences (version 2, April 2010).


�	Ibid at 26-27.


�	http://www.legislation.act.gov.au/es/db_48847/20131128-56680/pdf/db_48847.pdf


�	The reservation is that these offences contradict the policy stated in the Guide for Framing Offences that “[s]trict liability offences should not be framed to catch the general public for inadvertent breaches of the law” (at 29).





i

