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Dear Mr Cain

Thank you for the comments made by the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) in its Scrutiny Report 24 (the Report) in relation to the Circular Economy Bill 2023 (the Bill). I am responding to the Committee’s comments as the Acting Minister for Transport and City Services. 

The Committee commented on the Bill allowing a regulation to create offences and fix maximum penalties of up to 50 penalty units, and requested further information on why the offences in the regulation should not be limited to 30 penalty units. This approach is designed to meet the dual needs of providing flexibility to adapt to innovation and changing industry practice and providing penalties that are commensurate with the seriousness of the offences to support behavioural change.

As noted in the Explanatory Statement and the Report, the approach to enforcement will emphasise education and awareness, which has been the approach taken for the single-use plastics ban. Establishing a high penalty at the outset of education and awareness efforts is integral to supporting behavioural change in industry. Enforcement action is unlikely; however, adequate enforcement provisions need to be available where required, such as where a business deliberately refuses to comply. In this situation, penalties must be adequate to be a deterrent and not simply cost of business, particularly if there is a commercial reason for not complying. 

In the context of the existing Plastic Reduction Act 2021 offences to be carried over under the Bill, a disparity in penalties would likely compromise education efforts as the ACT moves towards a more circular economy. Further regulatory change in the coming years to encourage a more circular economy is of equal importance and benefit to the community as the existing single-use plastics ban. Maintaining the maximum penalty at 50 penalty units for more serious offences in this space will support the circular economy framework to achieve its objectives.

As referred to in the Report, the offences related to supplying prohibited products are set out in primary legislation with further detail by regulation to allow for additional products to be prohibited over time. However, this approach is not suitable for offences in the waste requirements space. The scope of the offence for supplying prohibited products is clearly defined, making it well-placed for the Act. The specific products to which it applies is the only aspect of the offence that is subject to change by regulation. In contrast, future waste reduction measures have a broader scope that can only be refined over time in close consultation with industry and as technologies improve, including which businesses the requirements will apply to, the waste streams addressed, what the specific requirements are, and what the conduct is that constitutes the offences. Establishing the overarching framework through this Bill will act as a catalyst for industry change and innovation. 

Safeguards have been included as part of the regulation making process. In addition to the normal Legislative Assembly scrutiny of regulations, there is also a requirement in section 10 of the Bill that, before making a regulation prescribing a requirement, the Executive must consider written submissions received over 12 weeks and must consider the financial and operational impact of the requirement on the people and businesses to whom it applies. 

The ACT Government is making meaningful progress in the waste management and reduction space, as seen by the now repealed Plastic Shopping Bags Ban Act 2010 and the Plastic Reduction Act 2021. It is clear that a single overarching Act which can support the ACT in keeping this momentum while being responsive to ongoing industry growth and innovation is needed. The combination of the need to have substantial penalties to promote industry behavioural change and the need to have a flexible regulation making power requires substantial penalties in a regulation. While this deviates from the Guide to Framing Offences, there are no sufficient alternative approaches that accommodate the unique circumstances in the waste reduction space. 

Thank you for the Committee’s comments. I trust this information is of assistance.

Yours sincerely



Tara Cheyne MLA
A/g Minister for Transport and City Services	
10 October 2023
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