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[bookmark: _Toc136859061]Establishing resolution
The Assembly established the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) on 2 December 2020. 
The Committee is responsible for the following areas:
(10)	the Standing Committee on Justice and Community Safety is also to perform a legislative scrutiny role of bills and subordinate legislation by:
(a)	considering whether the clauses of bills (and amendments proposed by the Government to its own bills) introduced into the Assembly:
(i)	unduly trespass on personal rights and liberties;
(ii)	make rights, liberties and/or obligations unduly dependent upon insufficiently defined administrative powers;
(iii)	make rights, liberties and/or obligations unduly dependent upon non-reviewable decisions;
(iv)	inappropriately delegate legislative powers; or
(v)	insufficiently subject the exercise of legislative power to parliamentary scrutiny; and
(vi)	consider whether any explanatory statement associated with legislation meets the technical or stylistic standards expected by the Assembly;
(b)	reporting to the Legislative Assembly about human rights issues raised by bills presented to the Assembly pursuant to section 38 of the Human Rights Act 2004; 
(c)	considering whether any instrument of a legislative nature made under an Act which is subject to disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(i)	is in accord with the general objects of the Act under which it is made;
(ii)	unduly trespasses on rights previously established by law;
(iii)	makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions; or
(iv)	contains matter which in the opinion of the Committee should properly be dealt with in an Act of the Legislative Assembly; and
(d)	consider whether any explanatory statement or explanatory memorandum associated with legislation and any regulatory impact statement meets the technical or stylistic standards expected by the Assembly;
You can read the full establishing resolution on our website.
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Peter Cain MLA, Chair
Marisa Paterson MLA, Deputy Chair
Andrew Braddock MLA
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Kate Mickelson, Acting Committee Secretary
Anna Hough, Assistant Secretary 
Satyen Sharma, Administration Officer
Daniel Stewart, Legal Adviser (Bills)
Stephen Argument, Legal Adviser (Subordinate Legislation)
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Mail	Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
Legislative Assembly for the Australian Capital Territory
GPO Box 1020
CANBERRA ACT 2601
Phone	(02) 6205 0171
Email	scrutiny@parliament.act.gov.au 
Website	parliament.act.gov.au/parliamentary-business/in-committees
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The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not make any comments on the policy aspects of the legislation. The Committee’s terms of reference contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan, non-political technical scrutiny of legislation. These traditions have been adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set out in its terms of reference.
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1. [bookmark: _Toc108788084][bookmark: _Hlk79571513][bookmark: _Toc136859066]Bills
[bookmark: _Toc136859067]Proposed Amendment – No Comment
[bookmark: _Toc136859068]Planning Bill 2022
0. On 23 May 2023 the Committee received proposed amendments from Ms Clay MLA to the Planning Bill 2022. The proposed amendments include:
0. amending the objects clause to reinforce the objects of protecting and conserving aspects of the natural environment; 
0. amending the principles of good planning which must be considered in developing planning strategies, plans and policies under the Bill by requiring planning outcomes to support the operation of environmental laws and inserting housing affordability principles;
0. amending the principles of good consultation to require engaging stakeholders directly affected by the subject of consultation under the Bill, and that consultation be well informed and undertaken early;
0. extending the period for public consultation on draft and revised Environmental Impact Statements from 20 to 30 days;
0. to require reasons be given for development approvals contrary to entity advice;
0. to limit any declaration of territory priority projects to relate to significant infrastructure or facilities for which there has been sufficient consultation, and to make any declaration disallowable;
0. to include as protected matter for which offsets may be required a native species or ecological community protected under the Nature Conservation Act 2014; and
0. to allow a subdivision design application in a future urban area to be subject to third party review in the ACT Civil and Administrative Tribunal.
0. The Committee has no comments on these proposed amendments.
[bookmark: _Toc136859069]Government Responses - Comment
[bookmark: _Toc136859070]Work Health and Safety Amendment Bill 2022
0. The Committee first raised concerns about the Work Health and Safety Amendment Bill 2022 in its Scrutiny Report 23. The Committee asked the Chief Minister for further information regarding why the Bill will not have any substantive effect on the interpretation and application of the Act, and in any event why it was considered necessary to have the Bill commence prior to enactment.
0. In his response received by the Committee on 23 February 2023, the Chief Minister stated that the retrospective commencement of the Bill was ‘not considered to be materially impactful on obligation bearers because the commencement is from the date of introduction in the Assembly, when the amendment in the Bill became publicly known.’ 
0. In further comments published in its Scrutiny Report 26, the Committee reiterated its concerns over the retrospective operation of the Bill. The Committee stated:
If the Bill has no substantive impact on rights and obligations under the WHS Act, then it is not clear why there is a need for the Bill to have retrospective effect. Introduction of the Bill in the Assembly would seem sufficient to have enhanced awareness of the operation of the WHS Act on the work of Members of the Assembly. To the extent the date of commencement of the Bill is important due to the substantive effect commencement of the Bill may have, a justification for that retrospective commencement should be provided.
0. The Chief Minister responded to these further comments in a letter received by the Committee on 12 May 2023. In that further response, the Chief Minister stated:
I refer the Committee to my response provided on 23 February 2023 in relation to Scrutiny Report 23, which addresses comments made on the commencement of the Bill. 
I also take this opportunity to reiterate that the date chosen for commencement is not earlier than when the Bill and its provisions became publicly known. The commencement date was deliberately designed to ensure a timely response by Government to confirm, albeit clarifying in nature, that WHS laws have and will continue to apply to all Canberra workers and all Canberran workplaces, including the ACT Legislative Assembly.
0. In the Committee’s view this further response does not materially add to the Chief Minister’s first response or engage with the concerns raised by the Committee. In the Committee’s view, there has not been a sufficient justification provided for why the Bill should have retrospective effect. The Committee refers this comment to the Assembly for its consideration.
0. The Committee refers this comment to the Assembly, and does not require any further response from the Chief Minister. 
[bookmark: _Toc136859071]Health Infrastructure Enabling Bill 2023
0. On 30 May 2023, the Committee received a response to its comments in Scrutiny Report 29 on the Health Infrastructure Enabling Bill 2023. The Committee thanks the Minister for her timely response. The Bill was passed on 31 May 2023.
0. In its report, the Committee raised concerns about privacy protections in the Bill arising from the potential inconsistency between proposed subsections 22(2) and 22(3) of the Bill. The Committee referred to the example of the Territory keeping transferred information in breach of the Health Records (Access and Privacy) Act 1997 potentially being excused by the operation of proposed subsection 22(2). The Minister’s response states that the Bill will operate to confirm that territory privacy laws will apply to transferred material once provided by Calvary and to any material that Calvary continues to hold after the transfer. The Minister states that section 22 has been included to put beyond doubt that the transfer of information would be possible while providing assurance that any information or records would be protected.
0. The Committee remains concerned with the potential inconsistency between subsections 22(2) and 22(3) of the Bill. In its view, any potential limitation on the protection of privacy might be avoided by amending subsection 22(2) to make it clear that it only applies to the provision, receiving, keeping and using transferred information that is necessary for the purposes of the Bill.
0. The Committee also raised concerns over the potential operation of proposed section 21 of the Bill. In the Committee’s view, that provision will enable a related body corporate to be nominated by the Territory in writing without sufficiently defined criteria or accountability. In her response the Minister stated:
As the Territory is unaware of the internal governance arrangements that Calvary and its associated entities may have in place, s 21 exists as a matter of prudence to address a contingency where Calvary itself does not have the ability to deliver the requested material, to allow the entity that has that material to deliver it.
0. The Committee remains concerned that the potential scope of the proposed provision goes beyond the circumstances acknowledged by the Minister where the nominated entity has material which is to be transferred under the Bill. In its view, the scope of the discretion to nominate a related body corporate could be further limited to where Calvary has failed to provide access to requested material which it does not have or cannot access, and where there is a reasonable basis to believe that the nominated entity will be able to comply with the requirement. Alternatively or in addition, greater transparency should be provided over which related corporations have been nominated and the reasons for doing so, such as through any nomination being a notifiable instrument.
0. The Committee also raised concerns that regulations made under the Bill might exclude or otherwise not provide just terms for all acquisitions of property for the purposes of the Australian Capital Territory (Self-Government) Act 1988 (Cth). In response the Minister has indicated that an amendment to section 10(3) has been proposed to make it clear that a Regulation may provide for any acquisition of property, and the draft regulation will enable any person who claims that an interest has been acquired to seek compensation. The Committee has not been provided with the proposed amendments to the Bill or draft regulations.
0. The Minister also indicated that subsections 8(4) and 9(4), which allow regulations to provide for interests otherwise taken to be acquired by the Territory to be dealt with in some other way, were included to ‘ensure that the interests mentioned in subsections 8(2) and 9(2) are dealt with fairly and appropriately.’ The Committee remains concerned with the uncertain scope of subsections 8(4) and 9(4). In its view, those provisions could be amended to make it clear that they do not authorise regulations to provide for an acquisition of property for the purposes of the Self-Government Act for other than just terms.
0. The Committee also raised concerns with the acknowledgement and scope of various Henry VIII clauses which were included in the Bill. The Minister’s response states that they have been included to provide flexibility to allow clarification of a range of variable and presently uncertain issues which will depend on the information and associated documents gathered during the transition period. The Committee acknowledges the uncertainty associated with operation of the Bill but remains concerned with the potential use of Henry VIII clauses to potentially limit protections in primary legislation. Consideration should be given to limiting the scope of the particular clauses in question, including expressly limiting any modification of primary legislation to what is necessary to give effect to particular provisions in the Act.
0. The Committee refers this comment to the Assembly.
[bookmark: _Toc136859072]Government Responses – No Comment
0. The Committee received responses to the Committee’s comments on the following Bill and proposed amendments and has no further comments:
17. Corrections and Sentencing Legislation Amendment Bill 2022
17. Planning Bill 2022 – proposed Government amendments
0. These responses can be viewed online.
0. The Committee wishes to thank the Minister for Corrections and Minister for Planning and Land Management for their helpful responses.


[bookmark: _Toc136859073]Subordinate Legislation
[bookmark: _Toc136859074]Disallowable Instruments—No comment
The Committee has examined the following disallowable instruments and has no comments on them:
· [bookmark: _Hlk132969604]Disallowable Instrument DI2023-60 being the Long Service Leave (Portable Schemes) Governing Board Appointment 2023 (No 1) made under section 79E of the Long Service Leave (Portable Schemes) Act 2009
· Disallowable Instrument DI2023-61 being the Long Service Leave (Portable Schemes) Governing Board Appointment 2023 (No 2) made under section 79E of the Long Service Leave (Portable Schemes) Act 2009
· Disallowable Instrument DI2023-64 being the Integrity Commission (Acting Commissioner) Appointment 2023 (No 1) made under sections 25 and 40 of the Integrity Commission Act 2018
· Disallowable Instrument DI2023-66 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 1) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-70 being the Veterinary Practice (Board) Appointment 2023 (No 1) made under section 93 of the Veterinary Practice Act 2018
· Disallowable Instrument DI2023-71 being the ACT Teacher Quality Institute Board Appointment 2023 (No 1) made under sections 14 and 15 of the ACT Teacher Quality Institute Act 2010 and sections 78 and 79 of the Financial Management Act 1996
· Disallowable Instrument DI2023-72 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 2) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-73 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 3) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-74 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 4) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-75 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 5) made under s section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-76 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 6) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-77 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 7) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-78 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 8) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-79 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 9) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-80 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 10) made under section 174 of the Crimes (Sentence Administration) Act 2005
· Disallowable Instrument DI2023-81 being the Crimes (Sentence Administration) (Sentence Administration Board) Appointment 2023 (No 11) made under section 174 of the Crimes (Sentence Administration) Act 2005
·  Disallowable Instrument DI2023-88 being the Motor Accident Injuries Levy Determination 2023 (No 1) made under section 490 of the Motor Accident Injuries Act 2019
[bookmark: _Toc136859075]Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these comments on them:
[bookmark: _Hlk118033655][bookmark: _Toc136859076]Fees determinations / No Human Rights Issues
· Disallowable Instrument DI2023-54 being the Road Transport (General) Vehicle Registration and Related Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-55 being the Road Transport (General) Driver Licence and Related Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-56 being the Road Transport (General) Numberplate Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-57 being the Road Transport (General) Refund and Dishonoured Payments Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-58 being the Road Transport (General) Fees for Publications Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-83 being the Road Transport (General) Pay Parking Area Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-84 being the Road Transport (General) Pay Parking Permit Fees Determination 2023 (No 1) made under section 96 of the Road Transport (General) Act 1999
Each of the instruments mentioned above is made under section 96 of the Road Transport (General) Act 1999, setting fees and charges for various elements of that Act. The Committee notes, with approval, that each instrument (or its explanatory statement) meets the Committee’s expectations in relation to fees instruments – as set out in its document titled Subordinate legislation—Technical and stylistic standards—Tips/Traps[footnoteRef:1] – in that the ‘old’ and ‘new’ fees are identified, together with the magnitude of the increases and the reasons for the increases. The Committee’s expectations in this regard are also noted. [1:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-Legislation-Technical-and-Stylistic-Standards-Revised-March-2022.pdf.] 

While various situation-specific changes are identified, the Committee notes that the overall explanation for the increases are exemplified by this statement, in the explanatory statement for the first instrument mentioned above:
Light vehicle registration and other registration related road transport fees and charges have been increased by the estimated 2022-23 wage price index of 3.75%, rounded down to the nearest ten cents in accordance with advice provided by ACT Treasury. The short-term registration surcharges (payable for registration periods of less than 12 months) have not been changed and remain at $10.
Indexing fees and charges annually maintains the real cost of the product or service being provided.
Similar statements appear in the explanatory statements for each of the other instruments mentioned above.
The Committee also notes that each of the explanatory statements for the instruments mentioned above contains the following statement about human rights issues:
There are not considered to be any human rights or climate change implications arising from this instrument.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
This comment does not require a response from the Minister.
[bookmark: _Toc136859077]Human Rights Issues
· Disallowable Instrument DI2023-62 being the Electronic Conveyancing National Law (ACT) Operating Requirements 2023 made under sections 22 and 25 of the Electronic Conveyancing National Law (ACT).
This instrument is made under section 22 of the Electronic Conveyancing National Law (ACT), which deals with electronic conveyancing, as part of a national scheme. It amends the Electronic Conveyancing National Law (ACT) Operating Requirements (Operating Requirements) relating to the operation of an Electronic Lodgement Network (ELN) by Electronic Lodgement Network Operators (ELNOs). The explanatory statement for the instrument states:
The Operating Requirements made by this instrument have adopted in full the Model Operating Requirements Version 6.2 developed and approved by the Australian Registrars' National Electronic Conveyancing Council (ARNECC). The Model Operating Requirements (MOR) have been determined by ARNECC for promulgation by each Registrar before coming into effect in that jurisdiction as Operating Requirements.
The explanatory statement for the instrument addresses human rights issues:
Human Rights 
Section 12 of the Human Rights Act 2004 (HRA) provides that everyone has the right not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily and not to have his or her reputation unlawfully attacked. The ELN contains personal information of individuals for the purpose of lodging land title registry instruments and other documents. However, the proposed change to the Operating Requirements is minor and it provides solely for the existing fee setting rules for ELNOs to continue for a further 12 months. As such, it does not engage or limit the right to privacy in section 12 or other rights under the HRA.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
This comment does not require a response from the Minister.
[bookmark: _Toc136859078] No Human Rights Issues
· Disallowable Instrument DI2023-63 being the Road Transport (General) Application of Road Transport Legislation Declaration 2023 (No 5) made under section 13 of the Road Transport (General) Act 1999
· Disallowable Instrument DI2023-87 being the Road Transport (General) Concession Determination 2023 (No 2) made under section 96 of the Road Transport (General) Act 1999
The first instrument mentioned above is made under section 13 of the Road Transport (General) Act 1999, which allows the Minister to declare that the road transport legislation, or a provision of the road transport legislation, does not apply to a vehicle, person or animal in a place or circumstance stated in the declaration. The explanatory statement for the instrument states:
The purpose of this instrument is to allow an accredited operator to provide hire car and bus services using vehicles that are not registered as hire cars under ACT road transport legislation, and drivers who are not licensed to drive hire cars under the ACT road transport legislation, to provide ground transportation for the USA Special Visitors Program from 10 May 2023 to 26 May 2023. All drivers will hold an Australian Driver Licence required to drive the class of vehicle or be permitted to drive that class of vehicle in accordance with a valid exemption. Further, all vehicles will be registered under ACT road transport legislation or an equivalent law in another jurisdictions. 
This instrument provides that certain parts of the road transport legislation do not apply to a designated vehicle or the driver of a designated vehicle, while transporting members of the USA Special Visitors Program from 10 May 2023 to 26 May 2023.
The second instrument mentioned above is made under section 96 of the Road Transport (General) Act 1999, which allows the Minister to determine fees, charges and other amounts payable under the ACT road transport legislation. The explanatory statement for the instrument states:
[bookmark: _Hlk126652905]On 1 February 2023 the Chief Minister and Minister for Climate Action, and the Minister for Energy and Emissions Reduction jointly announced that vehicles coming off the 2-years free registration concession would transition to the lowest weight category from 25 May 2023 with the remainder of the light vehicle fleet transitioning from the weight-based system to an emissions-based system from 1 July 2024. They also announced holders of ACT Service Access and Low Income Health Care cards will receive a 100% concession on motor vehicle registration from 1 July 2023 and new registration concessions for plug-in hybrid and hybrid vehicles of 40% and 20% commencing from 1 July 2023.
Amendments described below vary the threshold that provides discount for some vehicles with tailpipe emissions of less than 130g/km of CO2. Following advice from ACT Treasury, the threshold has been modified to include vehicles with tail pipe emissions of no more than 130g/km of CO2.
The Committee notes that the explanatory statements for each of the instruments mentioned above go on to state that there are no human rights implications arising from the instrument.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
This comment does not require a response from the Minister.
[bookmark: _Hlk132805630][bookmark: _Toc136859079]Human Rights Issues
· Disallowable Instrument DI2023-82 being the Public Place Names (Kingston) Determination 2023 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the name of a public place in the Division of Kingston 
· Disallowable Instrument DI2023-85 being the Public Place Names (Campbell) Determination 2023 made under section 3 of the Public Place Names Act 1989 determines the names of a public place in the Division of Campbell
· Disallowable Instrument DI2023-86 being the Public Place Names (Spence) Determination 2023 made under section 3 of the Public Place Names Act 1989 determines the names of a public place in the Division of Spence
The instruments mentioned above are made under section 3 of the Public Place Names Act 1989. The first and second instruments name public places in Kingston and Campbell, respectively. The third instrument relates to the name of the Division of Spence, itself. The explanatory statement for the instrument states:
The Public Place Names (Spence) Determination 2023 (the determination) revokes the determination of the Minister for State for the Interior of 5 October 1972 of the name for the Division of Spence, published in Commonwealth Gazette No. 103 dated 2 November 1972.
The origin and significance information in the 1972 determination relating to Spence, is revoked and re-made in the determination, to co-name the division to recognise two separate people.
The determination provides for equal recognition of both William Guthrie Spence (1846–1926) and Catherine Helen Spence (1825–1910), two significant leaders in Australian history. The location of the division is indicated in the diagram in the schedule to the determination. 
The Committee notes that the explanatory statements for each of the determinations address human rights issues. As an example, the explanatory statement for the first instrument states:
Human Rights
Section 12 of the Human Rights Act 2004 creates a right to privacy and reputation. 
Conceivably, the naming of a place has the potential to infringe the right to privacy and reputation of a person after whom a place is named. In this case the process through which places are named ensures that this right is not infringed and that only appropriate information is included in a determination. This process includes the consultation described above. Additionally, in relation to places named after people, only the names of deceased persons are determined.
Similar statements appear in the explanatory statements for the second and third instruments mentioned above.
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
This comment does not require a response from the Minister.
[bookmark: _Toc136859080]Human Rights Issues
· Disallowable Instrument DI2023-92 being the Housing Assistance (Public Rental Housing Assistance) Program 2023 (No 1) made under section 19 (1) of the Housing Assistance Act 2007
· Disallowable Instrument DI2023-93 being the Housing Assistance (Review of Entitlement to Housing Assistance) Operational Guideline 2023 (No 1) made under section 21 (1) of the Housing Assistance Act 2007 determines the guidelines for intervening in the business of a registered housing provider
· [bookmark: _Hlk136362215]Disallowable Instrument DI2023-94 being the Housing Assistance (Review of Entitlement to Housing Assistance) Determination 2023 (No 1) made under section 20 (1) of the Housing Assistance Act 2007
Each of the instruments mentioned above is made under the Housing Assistance Act 2007. The instruments relate to the ‘housing assistance program’, defined in section 18 of the Housing Assistance Act as including the following:
(a)     the kind of assistance that may be provided under the program;
(b)     the eligibility criteria for assistance under the program;
(c)     how decisions of the housing commissioner under the program may be reviewed.
The first instrument mentioned above is made under subsection 19(1) of the Housing Assistance Act, which allows the Minister to approve a housing assistance program, in this case the Housing Assistance (Public Rental Housing Assistance) Program 2023 (Program).  The explanatory statement for the instrument states:
This instrument outlines eligibility criteria for housing assistance to those people in the Territory who are most in need. This instrument also outlines how community rental housing assistance (including affordable housing assistance) is provided by the Territory and other community housing providers.
The second instrument mentioned above is made under subsection 21(1) of the Housing Assistance Act, which allows the housing commissioner to make guidelines for the management or operation of an approved housing assistance program, including in relation to a ‘relevant matter’ (as defined in subsection 20(3)).  The explanatory statement for the second instrument states:
This operational guideline is made to provide additional guidance on procedures to be followed when the housing commissioner reviews a tenant’s ongoing eligibility for housing assistance under section 25 of the [Housing Assistance Act] and clause 31 of the [Housing Assistance (Public Rental Housing Assistance) Program 2023].
The third instrument mentioned above is made under subsection 20(1) of the Housing Assistance Act, which allows the housing commissioner to make determinations for a housing assistance plan, including on a ‘relevant matter’, defined (in subsection 20(3)) as:
(a)     the review of a person's entitlement to housing assistance; or
(b)     requiring a person receiving housing assistance to move to alternate premises; or
 (c)     eligibility for temporary housing assistance.
The explanatory statement for the third instrument states that it deals with a ‘relevant matter’, being the review of a person’s entitlement for housing assistance. It goes on to state:
Clause 31 of the [Housing Assistance (Public Rental Housing Assistance) Program 2023] enables the housing commissioner to periodically review the housing assistance provided to tenants. It specifically enables the housing commissioner to withdraw housing assistance provided under the Program where:
· a tenant’s household income is sufficient for them to access and sustain an alternative tenure; or
· a tenant has been absent from the dwelling for a period of 6 months or more. 
It is important to note that the exercise of a power under section 20 or 21, by the housing commissioner, in relation to a ‘relevant matter’ is by disallowable instrument, bringing these instruments within the Committee’s scrutiny jurisdiction. Similarly, the approval of a housing assistance program, by the Minister, is by disallowable instrument.
The Committee notes that the explanatory statement for each of the three instruments mentioned above discusses human rights issues. The explanatory statement for the first instrument states:
Human Rights 
Human right analysis within this explanatory statement deals only with amendments to the Program. 
This instrument engages the following rights under the Human Rights Act 2004 (HRA). 
•	Right to recognition and equality before the law (section 8)
•	Right to the protection of family and children (section 11)
•	Right to privacy and reputation (section 12).
The explanatory statement identifies the power in clause 28 of the Program as limiting a tenant’s right to privacy, by allowing the housing commissioner to require a tenant to transfer to an alternative dwelling:
•	where the physical condition of the property is likely to cause harm to the household or the public; or
•	in the interests of community harmony; or
•	for the purpose of repair, renovation, disposal or redevelopment; or
•	for the efficient use or management of the public housing stock (see. subclause 28(3)). 
The explanatory statement goes on:
The ability to require a transfer for the efficient use of stock is new (i.e. the other grounds to require a transfer existed in the 2013 version of the Program). This amendment may limit a tenant’s right to privacy and home, by creating additional grounds in which the housing commissioner may require a transfer.
A detailed discussion and justification of the limitation of rights follows, including the following:
There is a rational connection between allowing the housing commissioner to require a tenant transfer to a property with fewer bedrooms, or other housing with the limitation on the right to privacy and home. Enabling the housing commissioner to require such transfers, ensures a tenant receives an appropriate dwelling to which they are entitled, and to which matches their needs.
The housing commissioner can request an existing tenant to transfer where the tenant’s household composition or needs change. In this instance, the housing commissioner may request a transfer to a property with fewer bedrooms, in order to re-allocate underutilised stock to eligible applicants on the public housing wait list.
The discussion concludes:
The effectiveness of the housing assistance program is reliant on the ability for the housing commissioner to manage a limited housing portfolio and ensure that properties allocated under the program and achieving their intended purpose. To enable the effective utilisation of stock and to continue allocating dwellings to people in need on the public housing waitlist, the housing commissioner must have the authority to withdraw or cancel assistance where a tenant is absent. However, the safeguards described above ensure that the tenant’s individual circumstances can be considered as well, contributing to the proportionality of this measure.
The explanatory statement for the second instrument discusses human rights issues by reference to the same three human rights. It states:
Amendments to the Program and the Determination may limit the right to privacy and home by withdrawing a person’s entitlement to housing assistance. It may limit protection of the family unit if the ability of the family to remain living together in their family home is impacted by the withdrawal of housing assistance. Finally, it may limit and the right to equality before the law as this provision may have a disproportionate impact on certain vulnerable cohorts such as incarcerated people.
This instrument supports the operation of the Program to address inequity of access to housing for disadvantaged groups by allowing the housing commissioner to recover possession of a dwelling if the tenant is found to not be eligible for ongoing housing assistance. The effectiveness of the housing assistance program is reliant on the ability of the housing commissioner to manage a limited housing portfolio and ensure that properties allocated under the Program are used for their intended purpose and provided to eligible people in need.
After further discussion and justification, the explanatory statement for the second instrument states:
The effectiveness of the housing assistance program is reliant on the ability for the housing commissioner to manage a limited housing portfolio and ensure that properties allocated under the program and achieving their intended purpose. 
To enable the effective utilisation of stock and to continue allocating dwellings to people in need on the public housing waitlist, the housing commissioner must have the authority to withdraw or cancel assistance where a tenant is absent. However, safeguards as outlined in this Operational Guideline, ensure that tenant’s individual circumstances can be considered and make clear the rights of the tenant to seek an internal and external review of the housing commissioner’s decision.
The explanatory statement for the third instrument mentioned above discusses human rights issues by reference to the same three rights as the first two instruments. It identifies clause 31 of the Program as the focus of human rights concerns:
Clause 31 of the Program enables the housing commissioner to review a tenant’s ongoing entitlement for housing assistance. The clause has been amended to include the ability for the housing commissioner to find, upon review, a tenant is no longer eligible for housing assistance where they have been absent from the dwelling for a period of 6 months or more.
The explanatory statement goes on:
This amendment may limit several rights to privacy and home, protection of the family unit and be indirectly discriminatory. It may limit the right to privacy and home by withdrawing a person’s entitlement to housing assistance and limit protection of the family unit if the ability of the family to remain living together in their family home is impacted by the withdrawal of housing assistance. Finally, it may also limit and the right to equality before the law as this provision may have a disproportionate impact on certain vulnerable cohorts such as incarcerated people. 
[bookmark: _Hlk132890077][bookmark: _Hlk132895383]This Determination supports the operation of the Program to address inequity of access to housing for disadvantaged groups by allowing the housing commissioner to recover possession of a dwelling if the tenant is found to not be eligible for ongoing housing assistance. The effectiveness of the housing assistance program is reliant on the ability of the housing commissioner to manage a limited housing portfolio and ensure that properties allocated under the Program are used for their intended purpose - to provide assistance to eligible people in need.
The Program expands the grounds in which the housing commissioner may find a tenant to be ineligible for ongoing housing assistance. Upon a review of eligibility, the housing commissioner may withdraw or cancel the assistance provided to a tenant who has been absent from their dwelling for a period of 6 months or more (long-term absence).
The explanatory statement goes on:
At all times, housing commissioner will take the interests of children into consideration when seeking to withdraw or cancel housing assistance, primarily where the absent tenant is caregiver or kin. Where the withdrawal or cancellation of a tenant’s entitlement to housing assistance may affect the family unit or rights of children, the Program allows for the housing commissioner to provide immediate temporary housing assistance due to a tenancy breakdown for any remaining residents at the dwelling. 
As a procedural safeguard, should a tenant disagree with outcome of their eligibility review, they may seek an administrative review process of the housing commissioner’s decision. During a period of review a tenant continues to have the right to occupy the dwelling and receive assistance from the housing commissioner. Consistent with the RTA [presumably ‘Residential Tenancies Act 1997’] the housing commissioner may only issue a notice to vacate (NTV) under the RTA after a review of the tenant’s entitlement for housing assistance and any administrative review processes have been completed. 
Further a tenant may seek a review of the housing commissioner’s decision through the Administrative and Civil Tribunal (ACAT).
The Committee draws the attention of the Legislative Assembly to the discussion of human rights issues in the explanatory statements for the instruments mentioned above.
This comment does not require a response from the Minister.
[bookmark: _Toc136859081]
Government Responses – No Comment
The Committee received a response to the Committee’s comments on the following instrument and has no further comments:
· Disallowable Instrument DI2023-15 being the Domestic Animals (Temporary Variation of Prohibited Areas—Glebe Park) Declaration 2023.
This response can be viewed online. 
The Committee wishes to thank the Minister for Transport and City Services for his helpful response.
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Bills 
· Electoral Amendment Bill 2021
[bookmark: _Toc136859085]Report 28, dated 3 May 2023
Bills
· Human Rights Commission Amendment Bill 2023
· Modern Slavery Legislation Amendment Bill 2023
[bookmark: _Toc136859086]Report 29, dated 23 May 2023
Bills
· Biosecurity Bill 2023
· Justice (Age of Criminal Responsibility) Legislation Amendment Bill 2023
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