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Mr Jeremy Hanson CSC MLA
Chair
Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
ACT Legislative Assembly
GPO Box 1020
CANBERRA  ACT  2601
via email: scrutiny@parliament.act.gov.au


Dear Mr Hanson

I write in relation to comments made by the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role) (the Committee) in its Scrutiny Report 5 published on 26 May 2021 in relation to the Road Transport (Safety and Traffic Management) Amendment Bill 2021 (the Bill).

I thank the Committee for its comments on the Bill. I note the Committee’s report draws the Assembly’s attention to the analysis of the human rights implications of the Bill, namely the right to privacy and reputation (section 12 of the Human Rights Act 2004 (the HRA)) and the right to the presumption of innocence (section 22 of the HRA), as well as consideration of the delegation of legislative powers and whether any provisions of the Bill amount to an undue trespass on personal rights and liberties. Further information and clarification on these matters is provided below. 

Right to Privacy and reputation (section 12 of the HRA)

The Committee has indicated it is concerned that the Bill will allow traffic offence detection devices to be approved for use for purposes other than detecting mobile phone use. The Committee has asked for further information on why images of a driver taken to capture mobile phone use can be used without establishing a connection with offences relating to that use.

As outlined in the Explanatory Statement, section 29 of the Bill set outs the obligations for data captured by a traffic offence detection device and how it may be used, retained or disclosed. These are:
· in connection with the enforcement of the road transport legislation,
· to issue a written warning in connection with the enforcement of the road transport legislation,
· if the use or disclosure of the data is reasonably necessary for the enforcement of the criminal law or a law imposing a monetary penalty,
· for research relating to improving road safety and transport efficiency, but only where identifying information about a person cannot be ascertained from the data, and
· if the use or disclosure of the data is required or authorised by law. 

These are largely the same as the existing provisions within the road transport legislation, with the Bill now also permitting the use of data to issue a written warning (to facilitate a three-month warning period on the introduction of the mobile device detection cameras (MDDCs)) and for research relating to improving road safety and transport efficiency.

While MDDCs will be used to target illegal mobile device use while driving, the Bill does not preclude these devices from identifying other illegal behaviour. While MDDCs will not proactively be used for this purpose, in the situation where an image showing illegal mobile device use also shows the driver committing multiple offences, for example drug use while driving, the legislative provisions would allow for the image to be used to prosecute those others offence provided the use, retention and disclosure of the data was permitted by section 29. A driver that is committing other offences while committing a driver distraction offence is manifestly increasing the risk of an incident and harm to themselves or other road users.

The framework for the operation of MDDCs has been designed with privacy in mind to ensure the minimum amount of personal information is captured to detect and enforce offences. The Government has announced that significant privacy safeguards will be in place including:

· images of front seat passengers are pixelated, and the cameras must not see into the rest of the car,
· all images captured by the cameras that do not contain evidence of a mobile device use offence are rapidly and permanently deleted,
· defined use and disclosure of images captured by the cameras, and
· obligations for the secure protection and encryption of the images.

The ACT Government has successfully used road safety cameras on ACT roads for managing road safety risks associated with breaches of the road transport legislation. As technology advances to allow for the detection of more offences from camera-based technology, traffic offence detection devices may be necessary to address other high-risk behaviours. 

The Committee also sought further clarification on why the limitation to only show as much of the driver as is necessary to confirm the person is in contravention of a provision of the road transport legislation would not be interpreted as allowing capture of the identifying features of the driver who is in contravention rather than showing the act, such as going through a red light or using the mobile phone, which constitutes the contravention. 

To enable the enforcement of mobile device use offences by these cameras, an image must be taken of the driver and other relevant identifying features. For example, one behaviour that constitutes an offence is a driver holding a mobile device to their ear. In this instance it would be necessary to capture the identifying features of the driver in order to capture sufficient evidence to establish the offence. It is also worth noting, the image of the driver will enable a person to clearly identify whether they were driving the vehicle at the time the offence was committed.

It is important to note there is no intention at this time to allow red light or speed cameras to take an image of a driver. The capture of these types of images is not necessary for red light and speeding offences given an image of the driver is not necessary to establish the offence. 

The Committee sought further clarification on why the requirement that an approved average speed detection system must delete images within 14 days has been replaced with a requirement that the image must be destroyed as soon as possible. 

The regulatory framework has been designed to support a range of traffic offence detection devices. Specific requirements such as the timeframes for image deletion will now be set through approval instruments. This supports differences in the various camera types and supporting software and will simplify the legislation to allow the Government to more readily respond to and improve road safety.

Section 15 (4) of the Road Transport (Safety and Traffic Management) Regulation 2017 (the Regulation) provides that where an image taken by a traffic offence detection device does not show a contravention of a provision of the road transport legislation, the image and any data associated with the image must be destroyed as soon as possible. As outlined above, the approval instruments will provide further clarification on the timeframes, where necessary. The Request for Proposal for MDDCs has indicated to the market that the Government is seeking that images not detecting an offence be deleted within one hour. Speed and red-light cameras only take an image when an offence is committed and therefore do not require a specific timeframe for deletion of images where an offence has not been detected.

It is important to note that MDDCs use artificial intelligence to identify offences. Where an offence is detected by the artificial intelligence, highly trained and authorised humans will then review to determine if there is sufficient evidence in the image to support the issuing of an infringement notice. As a result, the vast majority of images will never be viewed by a human.

The Committee also sought further information on whether specific limitations will be imposed on the period in which images may be retained prior to destruction where the images are used for research purposes. The Committee also requested further information on why de-identification of data does not extend to removal of information which relates to an identified or identifiable individual.

Analysis of de-identified data collected by the cameras will assist the Government to determine the issues road safety campaigns and enforcement resources should target.

As outlined above, section 29 of the Bill provides for the use of data collected in relation to traffic offence devices for “research relating to improving road safety and transport efficiency, but only if identifying information about people cannot be ascertained from the data”.

These provisions were drafted to cover not only the image of the driver, but other identifying vehicle information (for example vehicle type and numberplate).  The Government was cognisant that the provision of other identifying vehicle information could enable the identification of an individual, resulting in the data not be considered as de-identified.

The specifics of the timeframes in which images must be destroyed will be determined once a MDDC technology solution is procured and the ability to use the cameras for research purposes has been fully explored. Consideration will be given to whether a specific timeframe is included in the instrument approving the MDDCs or whether contractual and existing legislative protections are sufficient.

The Committee also requested further information on why signage informing drivers of the potential use of mobile phone cameras in a particular location will not be required.

The ACT has an ‘anytime, anywhere’ approach to its enforcement of road transport laws and does not have overt signage warning of camera use. Mobile speed vans display signage stating ‘your speed has been checked’ to support education of drivers and behaviour change. Similar signage is being considered for the mobile device detection cameras. 

Signage for traffic offence detection devices (other than an average speed detection system) is not required under road transport legislation. Average speed detection system signage is fundamental to the system’s operation and has accordingly been legislated. The Government does not intend to vary its current position on this matter. 

Rights in criminal proceedings (section 22 of the HRA)

The Committee has requested further information in relation to why it is unreasonable for a prosecution to disprove whether a vehicle is parked, given the possibility of providing evidence relating to the location and use of the traffic offence detection device and possibly a series of images showing the duration and circumstances of the vehicles’ position. The Committee has requested further information on the ways in which an individual captured on such a device may prove to the required standard they were parked.

The amendment will shift the evidential burden to the defendant, should the defendant wish to prove in court that a vehicle was not moving, or stationary but parked when the image was captured (for example, where a vehicle has broken down in a traffic lane). This is considered reasonable in this instance as the defendant is in the best position to provide this evidence.

The status of a vehicle being moving or stationary for the purposes of MDDCs is a factual element of the offence. It would be unreasonable for the prosecution to be required to establish this element from an image or series of images. Given the purpose of these cameras and the locations where they will operate, it is highly unlikely that they will capture vehicles that are parked or that in the circumstances where they do an infringement notice will be issued. However, should this issue arise the facts of the specific situation are uniquely within the knowledge of the defendant and they are therefore best placed to provide this evidence.

As with all road transport infringements, there are existing mechanisms available for people to seek the withdrawal of infringements and these would apply in circumstances where a driver could show that they were parked at the time of infringement.

Delegation of legislative powers

The Committee has indicated a preference for the restrictions on the collection, use and disclosure of private information to be protected through provisions in the Act, rather than by regulation. 

The Government considers the primary legislation does contain clearly authorised protections in the primary legislation (section 29), with the regulation and instruments being used to enhance these authorised protections.

The Bill restructures the Territory’s road transport legislation through the least restrictive means possible, to achieve the policy intent of simplifying the legislation to allow the Government to more readily respond to and improve road safety. To ensure the changes are proportionate, the Bill retains the requirements in relation to use, retention and disclosure of personal information collected by traffic offence detection devices cameras in the Act.

Whilst the Bill relocates the provisions relating to images taken by a device from the Act to the Regulation, these amendments reflect the privacy and security safeguards in relation to the collection of personal information that are currently contained in the Act. It is not the intention of the Bill to reduce the existing privacy and security safeguards that protect personal information collected by traffic offence detection devices. The intention is to provide efficiencies should the ACT road safety camera program be expanded to cover other road transport offences resulting in specific image requirements or new devices area approved. The relocation of these provisions to the regulation will allow the government to quickly respond should additional safeguards for the protection of personal information be considered necessary in the future. 

It is the Government’s view that the provisions are appropriately located to ensure the effective operation of traffic offence detection devices, and careful consideration was given to including the specific limitations noted above during the development of the framework. Oversight and transparency of the amendments will be retained as subordinate legislation (which is disallowable by the Assembly) is still subject to scrutiny by the Legislative Assembly and relevant committees. An explanatory statement considering human rights compatibility will also be drafted for any future amendments to the Regulation or disallowable instruments. 




Further, any future amendments to the Regulation will also be subject to section 37 of the HRA, which requires the Attorney-General to examine the amendments and issue a compatibility statement to the Legislative Assembly on why the amendments are compatible or not compatible with the HRA. 

I trust that these responses address the Committee’s comments in relation to the Bill. 

Yours sincerely


Chris Steel MLA
Minister for Transport and City Services 

17 June 2021actchiefminister
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