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[bookmark: _Toc13221380]Resolution of appointment 
In 1995 the Legislative Assembly for the Australian Capital Territory (‘the Assembly’) amended Standing Order 16, which established the Standing Committee on Administration and Procedure (‘the Committee’).
Standing Order 16 authorises the Committee to inquire into and report on, among other things, the practices and procedure of the Assembly.
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[bookmark: _Toc13221382]Background
On Thursday 16 May 2019, the Assembly passed the following resolution:
That this Assembly calls on the Standing Committee on Administration and Procedure to:
(1)	clarify the scope of current provisions and conventions regarding Members’ comments on a matter under Committee consideration; and
(2)	report back to the Assembly on their findings by the end of July 2019.
1.2	At its meeting on Thursday 24 June 2019, the Committee discussed the reference and resolved that a brief report be presented to the Assembly on 30 July 2019.
[bookmark: _Toc13221383]Development leading up to this inquiry
On 22 March 2018 the Standing Committee on Planning and Urban Renewal self-referred an inquiry into the engagement with development application processes in the ACT. The terms of reference for the inquiry are as follows:
	The Committee has resolved to inquire into and report on engagement with Development Application processes in the ACT, including:
1)	Community engagement and participation in the Development Application process including:
a) 	the accessibility and clarity of information on Development Applications and Development Application processes, including Development Application signage; the Development Application finder app; and online resources;
b) 	pre-Development Application consultation and statutory notification processes; and
c) 	the availability and accessibility of current and historical Development Applications and decisions in relation to Development Applications, including reasons for Development Application approvals, conditions or rejections.
2)	The accessibility and effectiveness of Development Application processes, including:
a)	the information provided in relation to the requirements for Development Applications;
b) 	the current development assessment track system;
c) 	the Development Application e-lodgement and tracking system, e‑Development;
d) 	processing times for Development Applications;
e) 	retrospective Development Applications;
f) 	reconsideration and appeal processes; and
g) 	Heritage, Tree Protection and Environmental assessments.
3)	Development Application compliance assessment and enforcement measures.
4)	Development Application practices and principles used in other Australian jurisdictions.
5)	Any other relevant matter.
	The Committee will report by the last sitting day in November 2018.
On October 2018 the Committee agreed to amend its reporting date to the end of 2019.
On Wednesday 3 April 2019, Mr Parton (who is a member of the Standing Committee on Planning and Urban Renewal) moved, pursuant to notice, the following motion in the Legislative Assembly:
		That this Assembly:
		(1)	notes the:
(a)	importance of an efficient development assessment system in achieving the Territory’s economic development objectives;
(b)	vital role an efficient development assessment system plays in achieving the housing aspirations of the ACT community;
(c)	average days to make a decision on a Development Application (DA) have increased from 62 days in mid-2018 to 90 days in January 2019;
(d)	proportion of DA’s decided within specified timeframes has fallen to 30 percent;
(e)	significant schedule and financial losses these delays impose on individuals and companies that have submitted a DA;
(f)	tenuous position this imposes on many applicants;
(g)	negative impact on the ACT Government’s credibility and reputation arising from these delays; and
(h)	impact on the health and wellbeing of overloaded planning staff caught up in this stressful problem; and
		(2)	calls on the ACT Government to:
(a)	take immediate steps to increase resources allocated to the DA determination and approval process;
(b)	undertake regular monitoring of DA workloads to ensure applicants’ requirements are met within prescribed timeframes;
(c)	ensure staff in the DA assessment and processing areas are appropriately oversighted to avoid negative health impacts arising from stressful workload levels;
(d)	provide a report for each quarter on DA assessment and processing that details the following:
(i)	staffing strength at the beginning of the quarter, staff departures from the DA assessment area during the quarter, staff recruited or added to the assessment area during the quarter, and staff strength at the end of each quarter;
(ii)	number of staff in each quarter on leave, including sick leave and other categories of leave;
(iii)	the average number of DAs processes by each assessor during the quarter; and
(iv)	the number of DAs waiting for processing at the beginning of the quarter, the number received during the quarter, the number processed during the quarter and the number outstanding at the end of the quarter; and
(e)	that the report detailed above be provided commencing with the June quarter 2019.
After moving the motion, Ms Le Couteur (who is chair of the Standing Committee on Planning and Urban Renewal) indicated that she considered that Mr Parton’s motion fell within the terms of reference of the ongoing inquiry being undertaken by the Committee and drew attention to the long standing practice in the Assembly of Committee members avoiding infringing upon active committee inquiries, and gave two examples to support her argument. She recommended that debate be adjourned until the Committee tabled its report.
The matter was debated by Members and eventually agreed to after a division was called. During the debate it was suggested that, in light of the different views of Members, the matter should be referred to this Committee, and that course of action was followed on 16 May 2019.
[bookmark: _Toc13221384]Practice in other legislatures 
This issue is common to almost all parliaments, as legislatures often send contentious or important issues to committees so that they can provide options and solutions to the legislature. Detailed below are some practices from other jurisdictions.
New South Wales (NSW)
The NSW Legislative Council’s position on this matter is as follows:
	The fact that a matter is the subject of a committee inquiry does not preclude the House from considering the same matter. Although it is not in order to discuss or reveal the deliberations of a committee, or to canvass the findings of a committee before the committee has reported to the House, there is nothing to prevent a member from raising the same matter in the House. Provided debate does not refer to the committee inquiry it does not contravene the standing orders. Further, it does not offend the rule of anticipation, since the committee reference is no longer before the House. If a matter could no longer be debated in the House merely because it was the subject of a committee inquiry, the House’s right to debate matters would be unduly restricted. At worst, such a practice would allow the government to suppress debate in the House by the technicality of ministers referring sensitive matters to committees.[footnoteRef:1] [1:  Lovelock and Evans p. 319] 

Lovelock and Evans also references the UK House of Commons practice:
	Speakers of the House of Commons have commented that it is not an easy matter to determine when a reference to proceedings within, and matters the subject of inquiry by, a committee is appropriate. The principal purpose of the rule prohibiting reference in debate to proceedings of a committee is to ‘prevent Members in the House seeking to interfere with and prejudice the proceedings of the Committee’.[footnoteRef:2] [2:  Lovelock and Evans p. 319] 

House of Representatives
House of Representatives practice (to which the Assembly is linked through standing order 275) states:
	Questions must not refer to proceedings of a committee not reported to the House. However, no exception has been taken to questions merely coinciding in subject matter with current committee inquiries. The following private ruling of President Cormack has equal relevance to the House:
	…if I were to rule that questions should not be allowed on any matters which may be under examination by committees, such a rule strictly applied would operate to block questions on a very wide variety of subjects.
	The practice which I follow, and which I shall continue to follow unless otherwise directed by the Senate, is to allow questions seeking information on public affairs for which there is ministerial responsibility provided that such questions are not of a nature which may attempt to interfere with a committee’s work or anticipate its report.[footnoteRef:3] [3:  House of Representatives Practice 7th edition p. 556] 

However, this does not mean that the legislature can debate any aspect of a committee inquiry – there are some limitations as set out below:
	Members may not disclose in debate evidence taken by any committee of the House or the proceedings and reports of those committees which have not been reported to the House, unless disclosure or publication has been authorised by the House or by the committee or subcommittee. Members have thus been prevented from referring evidence not disclosed to the House or basing statements on matters disclosed to the committee. However, committee chairs and deputy chairs have regular opportunities to make statements to inform the House of matters relating to inquiries, and Members have, from time to time, made statements on the activities of a committee by leave of the House.[footnoteRef:4] [4:  House of Representatives Practice 7th edition p. 513] 

[bookmark: _Toc13221385]Conclusion
As can be seen from the practice in other legislatures, there is nothing to prevent Members from discussing matters that are the subject of a committee inquiry in the Assembly. The Assembly is free to discuss any matter it chooses (subject to the standing orders and continuing resolutions of the Assembly, eg sub-judice).
If a member wishes to lodge a notice of motion or a bill that closely relates to a subject matter that is currently under inquiry by an Assembly committee, the Assembly is free to debate the matter if it so chooses. However, if the Assembly does debate such a matter, such debate should not pre-empt the findings or possible recommendations of a committee nor reveal private deliberations of the committee or evidence given in-camera.
Ultimately it will be the Assembly that determines whether it is the Assembly or an Assembly committee where a matter should be progressed.
Joy Burch MLA, Chair
30 July 2019
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