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Resolution of appointment

On 13 December 2016 the ACT Legislative Assembly (the Assembly) agreed by resolution to establish legislative and general purpose standing committees to inquire into and report on matters referred to them by the Assembly or matters that are considered by the committees to be of concern to the community, including:

(g)
a Standing Committee on Economic Development and Tourism to examine matters relating to economic and business development, small business, tourism, market and regulatory reform, public sector management, taxation and revenue, procurement, regional development, international trade, skills development and employment creation, and technology, arts and culture.

The Assembly agreed that each committee shall have power to consider and make use of the evidence and records of the relevant standing committees appointed during the previous Assembly.
Terms of reference

At its meeting on Thursday, 26 October 2017, the Assembly passed the following resolution:

the annual and financial reports for the financial year 2016-2017 and for the calendar year 2016 presented to the Assembly pursuant to the Annual Reports (Government Agencies) Act 2004 stand referred to the standing committees, on presentation, in accordance with the schedule below;

the annual report of ACT Policing stands referred to the Standing Committee on Justice and Community Safety;

notwithstanding standing order 229, only one standing committee may meet for the consideration of the inquiry into the calendar year 2016 and financial year 2016-2017 annual and financial reports at any given time;

standing committees are to report to the Assembly on financial year reports by the last sitting day in March 2018, and on calendar year reports for 2016 by the last sitting day in March 2018;

if the Assembly is not sitting when a standing committee has completed its inquiry, a committee may send its report to the Speaker or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publishing and circulation; and

the forgoing provisions of this resolution have effect notwithstanding anything contained in the standing orders.
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Recommendations

Recommendation 1
3.14
The Committee recommends that CMTEDD officials report to the Committee during hearings into annual reports for 2017-18 on progress in improving budgetary estimates for capital works payments.
Recommendation 2
3.27
The Committee recommends that the Chief Minister inform the Assembly by June 2018 of the ACT Government’s planned timetable for the closure and replacement of the Civic pool.
Recommendation 3
3.43
The Committee recommends that Access Canberra consider a facility at the Motor Vehicle Inspection Station Hume to allow customers to complete all their vehicle-related business without having to travel to a separate Access Canberra shopfront.
Recommendation 4
3.48
The Committee recommends that in future annual reports Access Canberra separate out statistics on inspections for major events from other proactive inspections.
Recommendation 5
3.51
The Committee recommends that Access Canberra make such changes to its information recording and reporting systems as are necessary to allow it to easily report on the actions taken to resolve complaints about planning and construction laws.
Recommendation 6
3.55
The Committee recommends that the CMTEDD avoid confusion by using either exact or rounded figures in its annual report, not a mixture of the two.


1 INTRODUCTION
1 On 26 October 2017, the Assembly referred the annual and financial reports for the calendar year 2016 and the financial year 2016—2017 to Assembly committees for report by the last sitting day in March 2018, in accordance with a schedule. The reports were presented to the Assembly pursuant to the Annual Reports (Government Agencies) Act 2004.
1 The following sections of the Chief Minister, Treasury and Economic Development Directorate annual report were referred to the Standing Committee on Economic Development and Tourism (the Committee):

ACT Executive; Director of Territory Records; Government Policy Reform; Coordinated Communications and Community Engagement, Urban Renewal - City to the Lake project; Economic Development Strategy and Program Design; Innovation, Trade and Investment—Innovate Canberra; ACT Construction Occupations; Access Canberra; Arts Engagement; Visit Canberra; Events; ACT Government Procurement Board; Economic Management; Financial Management; Procurement and Capital Works; Government Accommodation and Property Services, and Venues.
1 The annual report of the Cultural Facilities Corporation was also referred to the Committee.
1 Conduct of the inquiry
1 The Committee held two public hearings on 6 and 9 November 2017. At these hearings, the Committee heard evidence from 24 witnesses. Full details of witnesses who appeared are available in Appendix B of this report. Transcripts from the hearings are available at http://www.hansard.act.gov.au/hansard/2017/comms/default.htm#economic. 
1 A total of 42 questions were taken on notice during the public hearings and 94 questions were placed on notice after the hearings. Please refer to Appendix A for a list of the questions. Answers to the questions are provided on the inquiry webpage: http://www.parliament.act.gov.au/in-committees/standing-committees-current-assembly/standing-committee-on-economic-development-and-tourism/inquiry-into-annual-and-financial-reports-2016-17. 
1 Most responses to questions taken on notice at public hearings were received promptly. The Committee would like to thank Ministers and directorate staff for their prompt return of responses. References to questions taken on notice are included throughout this report in footnotes.

Issues arising from 7 November hearing

1 During hearings on 7 November 2017 involving the Chief Minister, a series of issues arose that caused the Chief Minister to write to the Speaker and for the Chair of the Committee to seek advice from the Committee Secretary and the Clerk of the Assembly.

1 The Speaker wrote to the Committee on 21 November 2017 seeking guidance on the Committee’s views on this issue and the Committee responded on 6 December 2017.

1 Copies of the advice are attached as Appendices C and D.

1 The Committee advises that members would benefit from taking note of the attached advice as guidance for Chairs, committee members and witnesses at future committee hearings.

1 Structure of the Report
1 This report presents a summary of the Committee’s inquiry into the annual reports listed in paragraph 1.2. In developing this report, the Committee has primarily focused on the issues that were raised at public hearings although some additional material has been drawn from annual reports documents.

1 The structure of this report is as follows:

Chapter 1: Introduction
Chapter 2: Annual reporting requirements

Chapter 3: Chief Minister, Treasury and Economic Development Directorate
Chapter 4: Conclusion
1 Acknowledgements

1 The Committee thanks relevant ACT Government Ministers and accompanying directorate officials for providing their time and expertise as witnesses at its annual reports hearings.
2 ANNUAL REPORTING REQUIREMENTS

2.14 The Annual Reports (Government Agencies) Act 2004 sets the framework for annual reporting across the ACT public sector. In accordance with the Annual Reports (Government Agencies) Act 2004, the Annual Reports Directions (the Directions) are issued annually to outline agency reporting requirements.

2.15 As specified in the Directions, annual reports are ‘reports from agency heads to their responsible Minister, the Legislative Assembly and the public’. Annual reports enable agencies to provide an account of their performance, through Ministers, to the Legislative Assembly and the wider community.
 

2.16 The Directions state that an effective annual report will:

· provide clear information about the directorate/public sector body’s purpose, priorities, outputs and achievements;

· focus on results and outcomes ‐ communicate the success or shortfalls of the directorate/public sector body’s activities in pursuing government objectives in the reporting year, while accounting for the resources used in the process and explaining changes in performance over time;

· discuss results against expectations ‐ provide sufficient information and analysis for the Legislative Assembly and community to make a fully informed judgment on a directorate/public sector body’s performance;

· clearly identify any changes to structures or functions of the directorate/public sector body in the reporting period;

· report on directorate/public sector body financial and operational performance and clearly link this with budgeted priorities and financial projections as set out in annual Budget Estimate Papers and the entity Statement of Intent and Corporate Plan;

· provide performance information that is complete and informative, linking costs and results to provide evidence of value for money;

· discuss risks and environmental factors affecting the directorate/public sector body’s ability to achieve objectives including any strategies employed to manage these factors, and forecast future needs and expectations;

· recognise the diverse needs and backgrounds of stakeholder groups and present information in a manner that is useful to the maximum number of users while maintaining a suitable level of detail; and(
· comply with legislative reporting requirements including the Annual Reports Act and the Directions..
 

2 Annual reports are public documents and available for use by stakeholders, including educational and research institutions, and the broader community. They provide a valuable tool for public reporting, accountability and transparency.
2 Timing and presentation of reports
2 The Directions for 2017 required annual reports to be presented to the responsible Minister before the close of business on Friday 6 October 2017. Unless an extension of time was granted under section 14 of the Act, annual reports were required to be given to the Speaker’s Office by the close of business on Friday 13 October 2017.

2 All reports examined by the Committee were presented to the Speaker by the required date.

3 CHIEF MINISTER, TREASURY AND ECONOMIC DEVELOPMENT DIRECTORATE
3 Introduction
3 In its Annual Report the Chief Minister, Treasury and Economic Development Directorate (CMTEDD) states that its responsibilities include the following roles:
· Providing strategic advice and support to the Chief Minister, the directorate’s Ministers and the Cabinet on policy, economic and financial matters, service delivery and whole of government issues;
· Facilitating the implementation of government priorities , driving new initiatives and leading the strategic direction for the service;

· Providing advice on the Territory’s budget and financial management, economic and revenue policy, infrastructure financing, federal financial relations, and workers compensation policy;

· Collecting and managing taxation revenue;

· Managing the Territory’s financial assets and liabilities, including superannuation liabilities and investments;

· Managing Shared Services across government including information and communication technology, financial and human resources support;

· Providing a one stop shop for ACT Government customer and regulatory services through Access Canberra;

· Facilitating business development and new investment, tourism and events, sport and recreation, and the arts; and
· Responsibility for land release, facilitating projects, procurement and capital works.

3 On 6 and 9 November 2017, the Committee examined the following areas of CMTEDD’s 2016-17 Annual Report:

· ACT Executive;
· Director of Territory Records;
· Government Policy Reform;
· Coordinated Communications and Community Engagement;
· Urban Renewal - City to the Lake project;
· Economic Development Strategy and Program Design;
· Innovation, Trade and Investment—Innovate Canberra;
· ACT Construction Occupations;
· Access Canberra;
· Arts Engagement;
· Visit Canberra;
· Events;
· ACT Government Procurement Board; 
· Economic Management;
· Financial Management;
· Procurement and Capital Works;
· Government Accommodation and Property Services; and
· Venues.
3 Other areas of the CMTEDD report were considered by other standing committees. 
3 As part of its examination of arts engagement and venues the Committee also examined the report of the Cultural Facilities Corporation.

3 Economic and Financial Management
3 The Committee heard from the Treasurer and officials on 6 November 2017. The Committee discussed the following issues:

· Transfer of tree trimming responsibility to power utilities;

· Stamp duty reduction and rates revenue;

· Objections to revenue assessments;

· Data sources for designing and evaluating tax policies;

· GST reviews and horizontal equalisation;

· Unit rates;

· Non-financial assets and capital spending program;
 and
· Treasury advice on Dickson Tradies lease and business cases.

Stamp duty reduction
3 The Committee asked about progress in reducing stamp duty. The Committee was informed that the Territory has entered the fifth year of the 20 year program where stamp duty will be reduced and rates increased to compensate for the lost revenue. General insurance duty and commercial land tax have already been eliminated and replaced through the rates system.

3 The Committee asked why rates were being increased when the government received greater than anticipated revenues from stamp duty despite its gradual reduction. The ACT Government supplied the Committee with the following information:

	Table 1: Conveyance duty revenue estimates and actual outcomes

	
	2012-13

$'000
	2013-14

$'000
	2014-15

$'000
	2015-16

$'000

	2012-13 Budget estimates
	272,609
	284,228
	291,250
	296,259

	Annual actual outcomes
	230,559
	226,520
	215,722
	286,289


3 The conveyance duty for 2016-17 was estimated at $266,974,000 in the 2016-17 Budget but the actual outcome was $315,962,000.
 The Chief Minister noted that there had been some large one-off commercial transactions (including the sale of half of Woden Plaza) in the 2016-17 year that had increased revenue from stamp duty above estimates.
 Officials told the Committee that the modelling was “pretty close to reality” but that turnover in the property market is highly variable. The Chief Minister noted that the city had grown faster than both the Australian Bureau of Statistics and the ACT Government had predicted.

3 The Chief Minister informed the Committee that the program of tax reform was intended to be revenue neutral over the course of the 20 year reform period rather than in each individual year.

Capital program spending

3 The Committee noted that the actual figure payments for non-financial assets for 2016-17 is $814 million while the 2016-17 budget had estimated payments of $1,057 million. The Committee asked whether there was a problem with the delivery of the capital works program.
3 The Committee was informed that there were delays in capital works as follows:

· University of Canberra Public Hospital, due to wet weather; 

· Health related computer software development, due to data migration issues that required legislative change and sourcing of compatible suitable hardware; 

· Mental Health Accommodation project, due to delays in sourcing an appropriate property; 

· Public Housing Renewal projects, due to delays in the expression of interest process; 

· Urban Renewal projects, due to delays in the development approval process and longer than expected design timeframes; and 

· Better Roads for Gungahlin, due to delays in the development approval process and wet weather.

3 Officials informed the Committee that some delays in the capital program are outside of the government’s control and that underspent fund are generally rolled over to the following year. Budgeting is done on a project to project basis with the assumption that the project will be delivered efficiently and on time. If a project is being delivered efficiently then the government must have the funds available or the project will have to halt while the government reallocates resources.
3 Officials noted that the election had a greater than anticipated impact. The government is looking to improve its planning and learn from experience. Work is underway to improve internal financial system monitoring to provide more real time data for project managers.

The Committee recommends that CMTEDD officials report to the Committee during hearings into annual reports for 2017-18 on progress in improving budgetary estimates for capital works payments.
3 Property Services
3 The Committee heard from the Treasurer and officials on 6 November 2017. The Committee discussed the following issues: 
· Moving and consolidating ACT public servants;

· Lake Burley Griffin slipway;

· Activity based work trial;
 and
· Criteria for peppercorn rents and community rates for community facilities.

Peppercorn rents for community facilities

3 The Committee asked what the ACT Property Group’s policy was on peppercorn rents for the use of community facilities. The Committee was informed that there were a number of historical deals where a peppercorn rent had been charged. The ACT Property Group has a community rental rate that is offered to community groups and all new leases to community groups are at this rate. There are currently 55 properties charged market rent and 73 occupied by tenants charged a peppercorn rent.
 The community rate was established around seven or eight years ago to be at cost recovery level and is $139.71 per square metre, per annum, plus GST.
 Officials observed that the rate probably does not cover current costs because as facilities age they require additional maintenance.
 The Committee was informed that the ACT Property Group was reviewing the community leasing model in consultation with the Community Services Directorate.

3 Government Policy and Strategy

3 The Committee heard from the Chief Minister and officials on 6 November 2017. The Committee discussed the following issues:

· Smart Cities partnership with Adelaide;

· Reportable conduct scheme;

· Jervis Bay and discussions with NSW;

· Council of Australian Capital Cities and Mayors;
 and
· MOU with NSW.

Jervis Bay

3 The Committee asked about the reported withdrawal of New South Wales from discussions about Jervis Bay. The Chief Minister informed the Committee that there was a process begun by the Australian Government to resolve a range of service delivery issues in Jervis Bay territory. The NSW Government had been participating but Premier Berejiklian had decided to withdraw NSW involvement. The ACT and Federal Governments are reviewing their MOU and the ACT is consulting the Jervis Bay community to better understand their needs. The principal area of service provision is the primary school.

Data Warehouse and Analytics Framework

3 A Member asked a Question on Notice about the Data Warehouse and Analytics Framework pilot. The Committee was informed that under the pilot five projects were conducted to “demonstrate the value of a whole of government data management practice” by developing proof of concepts to:

· automate liquor licensing reporting;

· better understand the contributing factors to alcohol-related street violence;

· assess the operational effectiveness and efficacy of the Working With Vulnerable People Registration Scheme;

· identify businesses that are most likely to be under insured for workers' compensation claims; and

· demonstrate how, through the use of a controlled and curated data lake, workforce profile reports can be delivered more effectively to HR Business Units across government.

3 The liquor licensing project demonstrated that the full production of the liquor licensing report can be automated. The alcohol-related street violence project aimed to analyse and identify factors contributing to alcohol-related violence by using liquor licence data, AFP violent incidents data, Bureau of Meteorology weather data and street lights data. Future analytics could include ambulance data, emergency department presentations data and on licence alcohol consumption data.
3 The Working with Vulnerable People Registration Scheme project is ongoing and is looking to see whether insights can be gained by combining complex, sensitive data sets. The workers compensation underinsurance project involves the secure sharing of data between Worksafe and ACT Revenue for analysis to identify those businesses with the greatest risk of being underinsured.

3 ACT Executive

3 The Committee heard from the Chief Minister and officials on 6 November 2017. The Committee discussed the following issues:

· Executive budget;

· Executive and cabinet office staff;
 and
· Code of Conduct investigations.

3 City to the Lake

3 The Committee heard from the Chief Minister and officials on 6 November 2017. The Committee discussed the following issues:
· Developments in City to the Lake;

· City pool;

· Planning authority;

· Surface car parking and public space;

· Transfer of lakebed ownership;

· Tender for stormwater facility adjacent to Glebe Park;
 and
· Land release in West Basin.

The Future of City to the Lake
3 The Committee asked for an update on the city to the lake project. The Committee was informed that the phrase “city to the lake” had been overtaken by the new city renewal focus. The City Renewal Authority (CRA) would focus on the urban renewal of the “city renewal precinct, which incorporates the West Basin area, Northbourne Avenue and components or elements of what formerly was known as the city to the lake project.”
 The planning parameters of what was city to the lake have effectively been enshrined in the National Capital Plan by the amendments to the Plan passed last year.

3 The Committee asked about specific elements of the plan and was informed that possible realignment of Parkes Way was being examined in light of the need to integrate with light rail stage 2. A working group led by TCCS was managing that process. In West Basin progress had been made on stage 1 works with the park due for completion in early 2018. Negotiations and work on stage 2 design are underway. The CRA Board intends to re-examine some of the base assumptions of the West Basin development.
 The West Basin project was envisioned to take around 10 years with the public areas being developed first.

3 The Committee asked about plans for a new Civic pool. The CRA will be doing an assessment of what is needed and where the facility should be located. The review would take into account that the ANU is building a public pool and that facilities have been commissioned in Stromlo.
 The Committee notes the ongoing problems with the aging infrastructure at the Civic pool and the community’s expectation that a new facility would be developed.
The Committee recommends that the Chief Minister inform the Assembly by June 2018 of the ACT Government’s planned timetable for the closure and replacement of the Civic pool.

3 The Committee noted that extensive consultation had occurred over many years about possible development in West Basin and asked why another round of consultation was required. The Committee was informed that that earlier consultation had contributed to the formulation of the changes to the National Capital Plan that enshrined the planning principles for the area. The next round of consultation would move from the high-level planning structure onto the more detailed design of the projects.

Coordinated Communications and Community Engagement 

3 The Committee heard from the Chief Minister and officials on 6 November 2017. The Committee discussed the following issue:

· Polling on community attitudes to greyhound racing;
 and
· Whole of government community engagement strategy.

Whole of Government community engagement strategy
3 The Committee asked about whole of government engagement reform. The Committee was informed that there were two pilot projects underway. The citizens’ jury on compulsory third party insurance (CTP) had held its deliberations and delivered its recommendations to the stakeholder reference group. The Community Services Directorate is working with Carers ACT on a deliberative panel on a new carer strategy. The experience of these two pilot projects will inform the whole of government strategy and framework.

Economic Development 

3 The Committee heard from the Treasurer and officials on 6 November 2017. The Committee discussed the following issues:

· Unsolicited proposals framework;

· Casino Canberra proposal;

· International freight strategy;

· Canberra Free wifi;

· Possible UNSW campus expansion;

· Knowledge economy;

· Land release program;

· Defence industry;

· Priority markets for international engagement strategy;

· Industry MoUs;
 and
· Regional economic development.

Unsolicited proposals framework
3 The Committee asked about the progress of unsolicited bids through the formal unsolicited proposals framework. The Committee was informed that since July 2016 all unsolicited proposals are governed by the Second Edition Unsolicited Proposals Framework. Prior to this unsolicited proposals could be governed by either the Investment Proposal Guidelines (IPG) or The Partnerships Framework:

·  Of the 14 proposals lodged under the IPG five warranted no further engagement under the guidelines and nine were presented to an ACT Government investment panel. Of those nine, five were developed into formal business cases. Two business cases were considered by Cabinet and no unsolicited proposals have progressed to Cabinet agreement to the development of a commercial agreement.
· Of the nine proposals lodged under the Partnerships Framework one proceeded to business case development and consideration by Cabinet but has progressed no further.

· Under the Second Edition Unsolicited Proposals Framework nine proposals have been lodged and none have progressed to business case development.

3 When asked about the value of having an unsolicited bids policy the Chief Minister said:

I think in the end, in regard to anything that is innovative or falls outside a government-initiated procurement process, it will always be virtually impossible for the government to ever take it up but there must be a channel that allows it or else you completely stifle any innovation. But, frankly, having looked at this and the politics that surrounds unsolicited proposals, my advice to any proponent would be: really it is not worth pursuing unless you have a particularly unique proposition where you bring something that no-one else can.

I think people should save a lot of time and money and think very carefully about whether they bring forward unsolicited proposals because the government procurement framework is such that we are necessarily limited in how we will undertake procurement and, when an unsolicited proposal involves exclusive negotiating rights over a piece of land that is publicly owned, its chances of success are close to zero.

[…]

In most instances the unsolicited proposals seek a direct sale and seek to remove any competitive process from access to public land. The government has a strong preference for land release by auction or by expression of interest or tender. We will consider proposals in that context but they have to offer something unique. Most do not. An honest answer to that question is that most of the proposals that are received by government, and have been over an extended period, do not offer anything unique; they just simply seek to jump over a competitive land release process. That is the problem. And that is why, on reflection, whilst I think it is important that we have a framework in order to deal with the small number, I do want to send a very clear signal that the framework is not a way to seek to bypass land release processes.

VisitCanberra

3 The Minister for Tourism and Major Events appeared before the Committee with officials on 6 November 2017. The Committee discussed the following issues:

· Innovative marketing strategies including use of bloggers and influencers;

· Growth towards 2020 visitor expenditure target;

· Additional flights to Canberra;

· Social media reach and conversion;

· Hotel bed numbers;

· School groups;
 and
· Engagement with War Memorial.

Travel bloggers and influencers
3 The Committee asked about VisitCanberra’s engagement with travel writers and bloggers. The Committee was informed that certain people are influential on social media and can be used to distribute VisitCanberra’s message. VisitCanberra uses partners such as Tourism Australia to reach a wider audience and also works with influential individuals who engage with target audiences. VisitCanberra runs a Visiting Journalists and Influencers Program that sponsors travel costs and curate itineraries for both traditional and social media.
 In the 2016-17 financial year VisitCanberra assisted 37 media outlets and 12 influencers/travel bloggers through this program.

Venues and Events
3 Territory Venues managed GIO Stadium Canberra, Exhibition Park in Canberra (EPIC), Manuka Oval and Stromlo Forest Park.
 CMTEDD also planned, promoted and delivered a suite of community and tourism events and managed the National Arboretum Canberra.
 The Committee discussed the following issues with the Minister for Tourism and Major Events and officials at a public hearing on 6 November 2017:

· Support to Rugby League World Cup and other major sporting events;

· Floriade 2017;

· New Year’s Eve;

· Australia Day;
 and
· Christmas in Glebe Park.

Floriade 2017
3 The Committee asked about the experience of traders at Floriade 2017. The Committee was informed that consumer feedback in 2016 indicated a preference for traders to be distributed around the park. Floriade 2017 moved away from the condensed traders’ village at one end of the park. Feedback was mixed. The change was well received by consumers and visitors but some traders raised concerns.

3 The Committee noted that traders had raised concerns about safety (particularly dealing with money in the evening as it got dark), accessibility and the level of foot traffic. The Committee asked whether there would be a tiered pricing structure for traders based on location as some areas got better foot traffic than others. The Committee was informed that Events ACT was still gathering feedback from the event to inform planning for Floriade 2018.

3 Access Canberra

3 Access Canberra is intended to provide a one-stop shop for ACT Government customer and regulatory services to make access for the community to government services easier and simpler. Access Canberra provides over 7000 different types of services through the contact centre, shopfronts and online.
 The Minister for Regulatory Services and officials appeared before the Committee on 9 November 2017. The Committee discussed:

· Commercial vehicle services;

· WorkSafe inspections;

· Definition of high-risk events;

· Differences between NSW and ACT regulation of major events;

· Inspections of building constructions;

· Gordon excavation;

· Odour affecting some Tuggeranong suburbs;

· Regulatory prosecutions;

· Timeframe for answering calls to Access Canberra;

· Fix my Street;

· Trial of licence plate recognition camera;

· Shopfronts and service centres;

· Website improvements;

· Shopping trolleys;
 and
· Occupational licencing/ energy efficiency.

Commercial vehicle services

3 The Committee raised the issue of vehicle inspections since the closure of the Dickson shopfront. The Committee noted that it was previously possible to get your vehicle inspected in Dickson and use the Dickson shopfront to finalise all transactions. Now vehicles are inspected at Hume but you have to travel to a different site for plates. Interstate vehicles may need a separate identification inspection as well.
3 Officials informed the Committee that there are over 80 private inspection stations in the ACT so private vehicle customers do not have to attend at Hume. Heavy vehicles tend to be inspected at Hume. Officials noted that they were looking at introducing online bookings for Hume and investigating ways of finalising transactions at one location.
3 The Committee notes that a shopfront is not required, simply a facility whereby people can complete their business in one location. This may be as simple as a computer terminal linked to the Access Canberra website where people could make credit card payments.

The Committee recommends that Access Canberra consider a facility at the Motor Vehicle Inspection Station Hume to allow customers to complete all their vehicle-related business without having to travel to a separate Access Canberra shopfront.

WorkSafe inspections

3 The Committee asked about the significant increase in the number of WorkSafe inspections since 2015. The Committee was informed that the almost doubling of visits was achieved by the use of technology and a redesign of the proactive audit program. Inspectors, for which there are 35 funded positions, now have a more detailed, longer-term program. With home garaging of vehicles, inspectors can travel straight from their homes to inspection sites and with iPads inspectors can file their notes in the field. This minimises travel time to and from the office and time in the office writing notes.

3 The Committee asked whether all workplace visits were undertaken by WorkSafe inspectors. Officials informed the Committee that Access Canberra had combined visits to some sites. In the case of a major public event, there might be a need for gas, electricity, health and safety, work, and building inspections to be undertaken so Access Canberra would send a combined team of inspectors.
 
3 The Committee asked about the types of inspections undertaken. Officials informed the Committee that there were two types of inspection: reactive and proactive. The reactive were undertaken due to a complaint or an incident at a site. Proactive, or preventative, inspections include inspections of higher risk sites, such as sites for temporary major public events, and targeted audit activities.

3 The Committee notes that Access Canberra considers its inspections prior to major events to be proactive inspections. The Committee, however, considers that there is a significant difference between that kind of inspection and activities such as the targeted audit of tower cranes and scaffolding. Clearer data on the number of inspections that, while they may be proactive, are driven by the commencement of major events as opposed to proactive inspections driven by Access Canberra’s identification of trends or risks across workplaces would be helpful.

The Committee recommends that in future annual reports Access Canberra separate out statistics on inspections for major events from other proactive inspections.

Compliance with building and planning approvals

3 During Access Canberra’s appearance before the Committee, questions were asked about inspections of building construction and regulatory prosecutions.
 In a Question on Notice a member asked for the number of complaints in each category and breakdown of action taken e.g. rectification by builder, stop work notices, rectification notices, demerit points or ACAT proceedings. The Committee was informed that in 2016-17 Access Canberra received 302 complaints related to planning laws and 220 complaints related to construction laws. No breakdown of action taken was provided as the information was “not in a readily accessible format”.

3 The Committee is concerned that the information sought is not easily available. A clear understanding of how complaints Access Canberra receives are resolved, including a clear record of what actions Access Canberra has taken, would appear to be central to Access Canberra’s role of improving regulatory compliance. The Committee does not understand why, for example, the number of Stop Work and Rectification notices issued in response to complaints related to construction laws is “not in a readily accessible format”. Given the level of community interest in this area the Committee would expect Access Canberra’s information systems to be more responsive.

The Committee recommends that Access Canberra make such changes to its information recording and reporting systems as are necessary to allow it to easily report on the actions taken to resolve complaints about planning and construction laws.
Arts Engagement and Cultural Facilities Corporation

3 The Minister for the Arts and Community Events and officials appeared before the Committee on 9 November 2017. The Committee discussed the following issues:

· Structure of arts funding including project arts funding;

· Community consultation and engagement;

· Repairs to public art;

· Ministerial advisory body;

· Satisfaction with arts grant administration;

· Economic impact of the arts in the ACT;

· Satisfaction with arts facilities management;

· Kingston Arts Precinct;
 
· Community arts;
 and
· Cultural Facilities Corporation and funding adjustments for inflation.

Structure of arts funding 

3 The Committee had asked about concern expressed by arts groups about cuts to arts project funding. The Committee notes that in 2016-17 arts project funding was only $477,891, over $250,000 less than the previous year and almost $200,000 lower than the previous five year average.
 The Minister informed the Committee that there had not previously been a guaranteed minimum level of project funding and for the first time the government had established $750,000 as the baseline minimum.  
3 The Committee welcomes the additional clarity for project funding but notes that the manner in which arts funding is presented in the annual reports is inconsistent. In the highlights section amounts are written out in full (e.g. $164,000) whereas in future directions rounded figures are presented (e.g. $0.5 million). This was particularly noticeable in regards to project funding which the Minister informed the Committee was set at $750,000 but the annual report has at $0.8 million. The Committee was informed this was due to rounding but notes that $50,000 is a significant amount of funding for the arts community and greater clarity is possible in the report.

The Committee recommends that the CMTEDD avoid confusion by using either exact or rounded figures in its annual report, not a mixture of the two. 
4 CONCLUSION
4 The Committee has made six recommendations in this report relating to CMTEDD, the Chief Minister and Access Canberra.

4 The Committee would like to thank ACT Government Ministers and directorate officials for their contribution to this inquiry and for their timely return of answers to questions taken on notice.
Jeremy Hanson MLA

Chair
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	Questions taken on Notice 6 November 2017

	1
	6/11/17
	Hanson
	Treasurer
	Difference between forecast stamp duty revenue and actual since reform started
	16/11/17

	2
	6/11/17
	Coe
	Treasurer
	Number of rate revaluation objections taken to ACAT 
	referred to 10 Nov hearing

	3
	6/11/17
	Petterson
	Treasurer
	Examples of disparity between rates for unit and houses
	15/11/17

	4
	6/11/17
	Parton
	Treasurer
	Reason for significant decline in non-financial payments
	15/11/17

	5
	6/11/17
	Coe
	Treasurer
	Any Treasury involvement in Tradies lease
	24/11/17

	6
	6/11/17
	Le Couteur
	Treasurer
	Specifics around Downer community group lease
	15/11/17

	7
	6/11/17
	Hanson
	Treasurer
	Specifics around Woden RSL lease
	15/11/17

	8
	6/11/17
	Coe
	CMTEDD
	Design work on stormwater facility adjacent to Glebe Park
	Extension granted, 27/11/17

	9
	6/11/17
	Parton/Coe
	CMTEDD
	When polling on attitudes to greyhound racing initiated and submitted to Cabinet and TRIM file names
	14/11/17

	10
	6/11/17
	Coe
	CMTEDD
	Value of Orima Research contract
	 (answered by QTON 9)

	11
	6/11/17
	Coe
	CMTEDD
	Number of DLOs permanently based at LA, directorate and Minister
	16/11/17

	12
	6/11/17
	Coe
	CMTEDD
	Code of conduct investigations against ministerial staff
	14/11/17

	13
	6/11/17
	Coe
	EDD
	Number of unsolicited bids received and breakdown of progress
	17/11/17

	14
	6/11/17
	Coe
	EDD
	Examples of unsolicited bid presentations to senior officials
	17/11/17

	15
	6/11/17
	Coe
	EDD
	When did Chief Minister become aware casino proposal intended to go beyond existing block.
	17/11/17

	16
	6/11/17
	Coe
	EDD
	When did the government receive the casino’s unsolicited bid proposal?
	14/11/17 corrected 17/11/17

	17
	6/11/17
	Coe
	EDD
	What contact did Acquis have with policy officials prior to making its unsolicited bid?
	17/11/17

	18
	6/11/17
	Wall
	EDD
	Engagement of travel bloggers/influencers – number, who, when and what paid for
	14/11/17

	19
	6/11/17
	Orr
	EDD
	Contribution of MOU with NSW to regional development goals
	15/11/17

	19A
	6/11/17
	Parton
	EDD
	Industry MOUs
	14/11/17

	20
	6/11/17
	Coe
	EDD
	How engagement of travel bloggers/influencers falls within procurement guidelines
	14/11/17

	21
	6/11/17
	Parton
	EDD
	List of Capital works projects transferred out of CMTEDD to TCCS
	14/11/17

	22
	6/11/17
	Coe
	EDD
	Expense of trips (exceeding $25,000)
	14/11/17

	23
	6/11/17
	Coe
	EDD
	Expense of media travelling (exceeding $25,000)
	14/11/17

	24
	6/11/17
	Coe
	CMTEDD
	How many unsolicited proposals went to Cabinet
	17/11/17

	Questions taken on Notice 9 November 2017

	1
	9/11/17
	Pettersson
	Access Canberra
	Number of Worksafe inspectors for each of last five years
	20/11/17

	2
	9/11/17
	Hanson/Pettersson
	Access Canberra
	Breakdown of WorkSafe inspections: proactive/reactive, major events
	Redirected JACS

	3
	9/11/17
	Orr
	Access Canberra
	Number and of complaints about building construction
	28/11/17

	4
	9/11/17
	Hanson
	Access Canberra
	Wait times for answering calls to Access Canberra including hang-ups
	28/11/17

	5
	9/11/17
	Lawder
	Access Canberra
	Closure reports for fix my street complaints about streetlights
	21/11/17

	6
	9/11/17
	Le Couteur
	Access Canberra
	Explanation of figures around energy efficiency ratings and audits (pg 274 CMTEDD)
	20/11/17

	7
	9/11/17
	Le Couteur
	Access Canberra
	Sale or lease of premises EER registered and audits (pg 274 CMTEDD)
	20/11/17

	8
	9/11/17
	Le Couteur
	Access Canberra
	Explanation of tables 5 and 6 and non-conformances (pg 274 CMTEDD)
	20/11/17

	9
	9/11/17
	Dunne
	Arts
	Amount of arts project funding distributed for each year between 2012-16
	17/11/17

	10
	9/11/17
	Dunne
	Arts
	Breakdown of $325,000 spent on “complete facility upgrades” (pg 87 CMTEDD)
	17/11/17

	11
	9/11/17
	Dunne
	Arts
	Reason for inclusion of “design fire stairs for Gorman House” in “complete facility upgrades”.
	17/11/17

	12
	9/11/17
	Dunne
	Arts
	Wide Brown Land: Why is coating needed, what coating is used and why is it not durable?
	17/11/17

	13
	9/11/17
	Dunne
	Arts
	Breakdown of $164,000 spent on Belconnen Owl maintenance
	20/11/17

	14
	9/11/17
	Dunne
	Arts
	Amount of new arts funding in 2017-18 budget
	17/11/17

	15
	9/11/17
	Le Couteur
	Arts
	How much arts funding goes to non-ACT residents?
	17/11/17

	16
	9/11/17
	Hanson
	Arts
	Consolidation of (or links to) information related to the economic impact of the arts in the ACT.
	17/11/17

	17
	9/11/17
	Pettersson
	Access Canberra
	Fines from new mobile parking cameras
	20/11/17

	Question on Notice 6 November 2017

	1
	6/11/17
	Le Couteur
	Treasury 
	Use of ACT Property Services properties by community groups
	06/12/17

	2
	6/11/17
	Le Couteur
	Treasury
	Callam Offices Woden
	24/11/17

	3
	6/11/17
	Le Couteur
	Treasury
	Procurement of new Government owned buildings
	24/11/17

	4
	6/11/17
	Le Couteur
	Treasury
	Development of government buildings on London circuit and in Dickson
	24/11/17

	5
	6/11/17
	Milligan
	EDD (Events)
	Rugby League World Cup/payments to rugby union
	24/11/17

	6
	6/11/17
	Milligan
	EDD (Venues)
	Manuka Oval/GIO Stadium
	28/11/17

	7
	6/11/17
	Lawder
	CMTEDD 
	ACT Executive: sharing of staff
	24/11/17

	8
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Parkes Way
	11/12/17

	9
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	New Civic pool
	11/12/17

	10
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	New Canberra theatre
	11/12/17

	11
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Usefulness of previous work
	14/12/17

	12
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Previous costs
	15/12/17

	13
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Future holistic plans
	15/12/17

	14
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Reclamation works of the Lake
	11/12/17

	15
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	West Basin public waterfront
	11/12/17

	16
	6/11/17
	Lawder
	CMTEDD (City to Lake)
	Arterial roads
	14/12/17

	17
	6/11/17
	Orr
	Treasury
	Impact of building and construction industry
	24/11/17

	18
	6/11/17
	Orr
	Treasury
	Value of building and construction industry
	27/11/17

	19
	6/11/17
	Orr
	Treasury
	Multifactor productivity estimate
	4/12/17

	20
	6/11/17
	Orr
	Treasury
	Impact of poor quality construction
	24/11/17

	21
	6/11/17
	Orr
	Treasury
	Barriers to productivity growth in construction industry
	30/11/17

	22
	6/11/17
	Orr
	Treasury
	Economic cost of building faults
	24/11/17

	23
	6/11/17
	Coe
	Treasury
	Tenders ACT search functions
	24/11/17

	24
	6/11/17
	Coe
	Treasury
	Credit card transactions
	24/11/17

	25
	6/11/17
	Coe
	Treasury
	Invoice register
	28/11/17

	26
	6/11/17
	Coe
	Treasury
	Notifiable invoice register
	01/11/17

	27
	6/11/17
	Coe
	Treasury
	Invoice tracking
	24/11/17

	28
	6/11/17
	Coe
	Treasury
	MOU with Unions ACT- reviews, contact with directorates, and other jurisdictions
	24/11/17

	29
	6/11/17
	Coe
	Treasury
	Tax reform agenda
	06/12/17

	30
	6/11/17
	Coe
	Treasury
	Streetlights procurement
	24/11/17

	31
	6/11/17
	Coe
	Treasury
	Asset recycling
	24/11/17

	32
	6/11/17
	Coe
	Treasury
	Energy industry levy
	27/11/17

	33
	6/11/17
	Coe
	Treasury
	Intergovernmental Agreement on Competition and Productivity Enhancing Reforms
	28/11/17

	34
	6/11/17
	Coe
	Treasury
	Lifetime Care and Support Scheme
	29/11/17

	35
	6/11/17
	Coe
	Treasury
	Federal Funding
	28/11/17

	36
	6/11/17
	Coe
	Treasury
	Public Private Partnerships
	29/11/17

	37
	6/11/17
	Coe
	Treasury
	Capital Framework and Partnership Framework
	24/11/17

	38
	6/11/17
	Coe
	Treasury
	Unsolicited Proposals
	28/11/17

	39
	6/11/17
	Coe
	Treasury
	Government Budget Management System and national reform initiatives
	01/12/17

	40
	6/11/17
	Coe
	Treasury
	Infrastructure Reform Working Group
	27/11/17

	41
	6/11/17
	Coe
	Treasury
	Developing business cases and Investment Logic Workshops
	24/11/17

	42
	6/11/17
	Coe
	Treasury
	Charles Weston School
	27/11/17

	43
	6/11/17
	Coe
	Treasury
	Market led quarterly inter-jurisdictional meeting
	27/11/17

	44
	6/11/17
	Coe
	Treasury
	Financial and Economic Management
	24/11/17

	45
	6/11/17
	Coe
	Treasury
	Modelling
	29/11/17

	46
	6/11/17
	Coe
	Treasury
	Territory Operating Statements
	13/12/17

	47
	6/11/17
	Coe
	Treasury
	Finances
	27/11/17

	48
	6/11/17
	Coe
	Treasury
	Summary of Proposals
	06/12/17

	49
	6/11/17
	Coe
	Treasury
	Procurement Board - reviews
	24/11/17

	50
	6/11/17
	Coe
	Treasury
	Accountability indicators and future directions
	29/11/17

	51
	6/11/17
	Coe
	Treasury
	MOU with Unions ACT – contracts and complaints
	19/12/17

	52
	6/11/17
	Coe
	Treasury
	Project Management and Reporting System
	24/11/17

	53
	6/11/17
	Coe
	Treasury
	SMS Reforms and Annual Report highlights
	29/11/17

	54
	6/11/17
	Coe
	Treasury
	Reviews
	06/12/17

	55
	6/11/17
	Coe
	Treasury
	SMS Procurement Reform Program
	28/11/17

	56
	6/11/17
	Coe
	Treasury
	Membership, conflict of interest and processes
	28/11/17

	57
	6/11/17
	Coe
	Treasury
	MOU with Unions ACT- Procurement Board
	29/11/17

	58
	6/11/17
	Coe
	Treasury
	Digital Agenda
	29/11/17

	59
	6/11/17
	Coe
	Treasury (redirect Access Canberra, then redirect CMTEDD)
	Data management
	24/11/17

	60
	6/11/17
	Coe
	Treasury
	Digital transformation
	24/11/17

	61
	6/11/17
	Coe
	Treasury (redirect AC)
	On demand transport industry
	30/11/17

	62
	6/11/17
	Coe
	Treasury (redirect to EPSD)
	Asbestos response taskforce
	Redirected to PUR

	63
	6/11/17
	Coe
	Treasury
	Office of LGTBQI Affairs
	24/11/17

	64
	6/11/17
	Coe
	Treasury
	Inter-jurisdictional MOUs
	24/11/17

	65
	6/11/17
	Coe
	Treasury
	ACT Digital Government Strategy and governance reforms
	24/11/17

	66
	6/11/17
	Coe
	Treasury
	Capital Upgrade Project and financials
	27/11/17

	67
	6/11/17
	Coe
	Treasury
	Upgrades to childcare centres and use of Flags and Banners
	18/12/17

	68
	6/11/17
	Coe
	Treasury
	Staff movement and Office Accommodation Strategy
	06/12/17

	69
	6/11/17
	Coe
	Treasury
	Use of converted schools and data on use of office accommodation
	24/11/17

	70
	6/11/17
	Coe
	Treasury
	Revenue/Peppercorn leases
	24/11/17

	71
	6/11/17
	Coe
	EDD
	Financials
	24/11/17

	72
	6/11/17
	Coe
	EDD
	Administrative Arrangements – Land release and affordable housing (transferred to Ms Berry)
	13/12/17

	73
	6/11/17
	Coe
	EDD
	Reporting/regulatory reform initiatives (transferred to Mr Gentleman)
	7/12/17

	74
	6/11/17
	Coe
	EDD
	Gaming and Racing and MOUs
	28/11/17

	75
	6/11/17
	Coe
	CMTEDD
	Engagement strategies for key projects and community engagement reform
	24/11/17

	76
	6/11/17
	Coe
	CMTEDD
	Misconduct, office allocation and financials
	24/11/17

	77
	6/11/17
	Coe
	CMTEDD
	Development of new Access Canberra website
	24/11/17

	78
	6/11/17
	Coe
	CMTEDD
	Emergency Communications
	24/11/17

	79
	6/11/17
	Coe
	CMTEDD
	Media monitoring and communications professional development program
	24/11/17

	80
	6/11/17
	Coe
	CMTEDD (Events)
	Events and Our Canberra
	24/11/17

	81
	6/11/17
	Coe
	Treasury
	ACT Property Group
	24/11/17

	82
	6/11/17
	Coe
	Treasury
	Funding arrangements
	24/11/17

	83
	6/11/17
	Dunne
	CMTEDD
	Marriage Equality support campaign
	24/11/17

	84
	6/11/17
	Le Couteur
	Treasury (redirected from Planning)
	Infrastructure for Land Release in Molonglo
	29/11/17

	85
	6/11/17
	Lawder
	Treasury (redirected from Planning)
	Govt office block - Dickson
	06/12/17

	86
	6/11/17
	Lawder
	Treasury (redirected from Planning)
	Govt office block – London circuit
	06/12/17

	Questions on Notice 9 November 2017

	1
	9/11/17
	Milligan
	Arts
	Indigenous arts
	24/11/17

	2
	9/11/17
	Orr
	Access Canberra
	Cost of proceedings against construction industry
	22/12/17

	3
	9/11/17
	Orr
	Access Canberra
	Processes for building rectification works
	28/11/17

	4
	9/11/17
	Orr
	Access Canberra
	Cost of rectification
	28/11/17

	5
	9/11/17
	Dunne
	Arts
	Arts Engagement
	28/11/17

	6
	9/11/17
	Dunne
	Access Canberra (referred to ACT Health)
	Public health and food protection
	

	7
	9/11/17
	Dunne
	Arts
	Cultural Facilities Corporation
	28/11/17

	8
	9/11/17
	Le Couteur
	Access Canberra
	Construction audits
	28/11/17
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4 Committee Secretary’s Advice on Matters Arising from 7 November hearing

Mr Jeremy Hanson MLA

Chair

Standing Committee on Economic Development and Tourism

Procedural advice

Events at EDT Hearing of 6 November 2017

You have requested procedural advice on a number of matters arising from the annual reports hearing of EDT on 6 November 2017. Your request includes advice on:

1. Whether your statement to Mr Barr about revenue going not to ratepayers but “into your pockets” was unparliamentary language and whether your ruling not to withdraw the statement as it was consistent with previous debate was appropriate;

2. Whether Mr Barr breached the sub-judice rule by making reference to defamation proceedings currently before the courts;

3. Whether Mr Barr’s words, including the references to “taking it outside” and to the removal of your Chairmanship, breached Standing Orders;

4. What role the Speaker may have in determining any of the above matters.

Unparliamentary language

The first use of the language at question came in this exchange:

THE CHAIR: It is a lot of money that has gone into your pocket rather rate payers.

Mr Barr: No, not to mine. It has gone to the budget bottom line.

THE CHAIR: Your pocket as Treasurer, rather than rate payers.

There was no objection to the language at this time. Shortly thereafter there is the following exchange:

THE CHAIR: Well, surely it is a good thing, but surely then that boost in stamp duty revenue in a revenue neutral tax reform should be going back to ratepayers as opposed to into your pockets.

MR PARTON: Exactly.

Mr Barr: It is not going into my pocket. It is going to repair the budget bottom line as a result—

THE CHAIR: But you said it was revenue neutral.

Mr Barr: And it will be.

THE CHAIR: So that is not true then.

Mr Barr: It will be over the course of a 20 year reform period.

THE CHAIR: But while you are Chief Minister, it all goes into your pocket rather than ratepayers.

Mr Barr: No, it is not going into my pocket, Mr Hanson.

THE CHAIR: As Treasurer.

Mr Barr: It is not going into my pocket.

THE CHAIR: As Treasurer.

Mr Barr: It is not going into my pocket, and you should withdraw that assertion.

The relevant standing orders are set out below:
54. A Member may not use offensive words against the Assembly or any Member thereof or against any member of the judiciary.

55. All imputations of improper motives and all personal reflections on Members shall be considered highly disorderly.
SO55 is most relevant in this case as the idea of money going into the pockets of a Minister can be seen as an imputation of improper motive. Subsequent to the above exchange the Chief Minister says “You cannot suggest that I am personally profiting”. If such a suggestion was made it would breach SO55 and immediate withdrawal would be appropriate. Your position is that you made no such suggestion and your clarifications of “As Treasurer” were sufficient to place that beyond doubt.

There is not one standard as to whether language is unparliamentary or not. It has been noted that whether “a particular phrase is offensive or disorderly or not depends upon the context in which it is used and an expression acceptable in one context may be unacceptable in another”.
 You have gathered numerous examples of MLAs making claims of money being taken from pockets or going into pockets. In most cases no point of order was raised. 

Mrs Dunne’s ruling as Speaker on 5 May 2015, which was around language suggesting the Labour Party was “filling the pockets” of unions, centred on whether there was an imputation against a member. She found that there was not and so the language could stand.

In this case, with your immediate clarification upon your first usage of “pocket” that you were referring to Mr Barr in his role as Treasurer (ie the money goes to the ACT Budget) not in a personal capacity, it is reasonable to hold that the language was not unparliamentarily. 

It was open to you to withdraw the language even though it was not unparliamentary. When in the role of Chair, and ruling on your own conduct, erring on the side of caution is generally preferred. You were, however, within your powers to rule the language parliamentary (and seeking precedent during the lunch break was an appropriate course of action) and it is not open to a witness to repeatedly dissent from your ruling. 

Regardless of whether your ruling was correct, or whether Mr Barr agreed with it, SO 202 sets out disorderly behaviour that can lead to the naming of a Member and includes if a Member “(e) persistently and willfully disregarded the authority of the Chair”. It can be argued that Mr Barr repeatedly refused to accept your ruling. If a Member disagrees with the ruling of the Chair the appropriate course of action would be for the member to write to the Committee seeking a review of the ruling [or possibly the Speaker, but see below].
Sub-judice
You asked whether Mr Barr breached the sub-judice rule when he said:

Mr Barr: I will be pursuing your defamation of me this morning. You are already in court with someone else on defamation and I will continue to pursue the outrageous slurs that you made against me this morning that you have not withdrawn.

Continuing resolution 10 states that:

[. . .] the Assembly in all its proceedings (including proceedings of committees of the Assembly) shall apply the following rules on matters sub judice:

(1)     Cases in which proceedings are active in the courts shall not be referred to in any motion, debate or question.

Mr Barr clearly referred to a case in which proceedings are active in the courts and so is technically in breach of the resolution. This strict interpretation where even referencing the existence of proceedings is a breach would make any invocation of the sub-judice rule itself a breach of the sub-judice rule (eg member saying “we should not talk about this matter because of case x” would strictly speaking be referring to an active case and therefore in breach)).

The primary purpose of the sub-judice rule is to avoid prejudicing proceedings before the court.
 A passing reference to the existence of proceedings is highly unlikely to influence the court.

Mr Barr’s breach of the sub-judice rule, which made no comments on the merits or possible outcome of the case, could be characterised as a technical breach and there is not a compelling case for further action.

As parliamentary privilege provides a complete protection from defamation his references to defamation proceedings could not be considered a threat either.

Threats and intimidation

You have asked whether two instances in the hearing may constitute threats or intimidation by Mr Barr towards you. The first instance was the following exchange:
Mr Barr: Do I have to take this outside?

MR COE: I have got a supplementary.

THE CHAIR: Thank you. Mr Coe?

Mr Barr: Do I have to take this outside—

THE CHAIR: Mr Coe?

Mr Barr: —into the other chamber?

The second exchange was the following:

THE CHAIR: Well, I get to run this committee. Okay. And I am asking you—

Mr Barr: For the time being, yes.

THE CHAIR: Was that a threat?

Mr Barr: It is, yes.

The relevant standing order is as follows:

277
(b) Improper influence of Member 

A person shall not, by fraud, intimidation, force or threat of any kind, by the offer or promise of any inducement or benefit of any kind, or by other improper means, influence a Member in the Member’s conduct as a Member or induce a Member to be absent from the Assembly or a committee.
The first question is whether Mr Barr’s use of “take this outside” is a threat or intimidation. The colloquial use of the phrase is as an invitation to physically settle the dispute. In this context it can be argued that the subsequent phrase “into the other chamber” clarified the initial wording and removed any suggestion of physical threat. This claim of the subsequent clarification ameliorating the potential offensive initial language is analogous to the discussion around unparliamentarily language above (ie “into your pockets” is clarified by “as Treasurer“).

The second exchange refers to a threat to have you removed from your role as Chair. There can be no argument as to whether or not this was a threat as Mr Barr confirmed that it was. Given that this exchange occurred during discussion of your ruling as Chair it can be seen as an attempt to influence your conduct as a Member.

Role of the Speaker and process

Mr Barr has suggested that he will raise your language and subsequent conduct as Chair with the Speaker. You have asked about the Speaker’s role in such matters and about your next steps should you wish to take action on the matters of sub-judice or contempt.
The Standing Orders specify some powers of the Chair but are silent on any general authority they might possess. The Companion to the Standing Orders states:

16.88 In general, the power of the chair of a committee is, subject to the standing orders, similar to that of the Speaker in the Assembly. However, committee business is conducted in a less formal manner than is the practice in the Chamber and the requirement for the chair to make procedural rulings is correspondingly reduced. Generally, committees resolve issues of procedure by negotiation rather than by formal motions of dissent or by taking points of order.
The power of the Speaker to intervene in Committee matters is less clear. The House of Representatives Practice suggests a very limited role:

“[…]formal authority over select and standing committee procedures therefore lies with the chair and the committee itself, and the Speaker may not take formal notice of committee proceedings in so far as purely procedural matters are concerned. During a committee meeting a chair‘s procedural authority is as exclusive as that of the Speaker in the House.
While the Speaker‘s advice is occasionally sought on complex procedural matters, there is rarely any scope for the Speaker to intervene on committee procedures. The Speaker would normally interfere in such matters only if they were of general significance or affected the allocation of resources to a committee, which is largely the Speaker‘s responsibility. Nevertheless, Speakers‘ rulings on procedural matters are significant as precedents. Further, committee chairs must have regard to the practice of the House where this is applicable to committee proceedings […]. 

Any concern about committee procedure or authority can be brought to the attention of the House in a special report, a dissenting report or in a debate on a motion that the House take note of a report.

There is a precedent from the Senate from 2011 when Senator Brandis made remarks about Mr Rattenbury (who had appeared in his then role of Speaker). The Senate Committee wrote to the President of the Senate and the President then asked Senator Brandis to withdraw the remarks. This process, where it is the Committee that takes action, appears to be the correct one.

Given the events concerned occurred during proceedings of the EDT Committee it would be appropriate for the EDT Committee to discuss during a private meeting whether it believes any further action should be taken regarding your behaviour as Chair and/or the behaviour of Mr Barr as a witness. If the Committee was unable to reach agreement it would be appropriate for the Committee to refer the matter to the Assembly for consideration.

Regardless of the Committee’s decision, it remains open to you to raise the issue of threats as a matter of privilege. The procedures for raising maters of privilege are clearly set out in SO276.

This advice has been cleared by the Clerk.

Hamish Finlay

Committee Secretary

16 November 2017
4 Clerk’s advice on matters arising from 7 November hearing
Mr Jeremy Hanson , CSC, MLA Member for Murrumbidgee
Legislative Assembly for the Australian Capital Territory Civic Square, London Circuit
CANBERRA ACT 2601
Dear Mr Hanson
I refer to your email dated 23 November 2017 where you request my advice as to  whether a  witness's refusal to accept a ruling and threats made to the chair of a committee by a witness would constitute a matter of privilege and whether it should receive precedence.
Background
Under the terms of Standing Order 276 the Speaker, if written to by a Member, must determine as soon as practicable whether or not the matter  raised with her merits precedence  over other business and, if not, she must inform the Member in writing and may also inform the Assembly  of the decision. If the Speaker is of the opinion that the matter merits precedence, the Speaker must inform the Assembly of the decision and as the Member who raised the matter you may then forthwith move a motion without notice to refer the matter to a select committee of the Assembly appointed for that purpose.
Subsection 24(3) of the Australian Capital Territory (Self -Government) Act provides that:
Until the Assembly makes a law with respect to its powers, the Assembly and its members and committees have the same powers as the powers for the time being of the House of Representatives and its members and committees.
"Powers" includes privileges and immunities.
"Contempt" and " breach of privilege" are not synonymous. The 22nd edition of May at page 108 states:
Generally speaking, any act or omission which obstructs or impedes either House of Parliament in the performance of its functions, or which obstructs or impedes any Member or officer of such House in the discharge of his duty, or which has a tendency, directly or indirectly, to produce such results may be treated as a contempt even though there is no precedent of the offence.
At page 731 House of Representatives Practice (6th Edition) discusses the distinction between breach of privilege and contempt.
As pointed out at page 749 of House of Representatives Practice, since the enactment of the Parliamentary Privileges Act 1987 complaints in this area (and other areas of parliamentary privilege) have to be tested  against the  provisions of section 4 of that Act which  provides that conduct does not constitute an offence unless it amounts or is intended or likely to amount to an improper interference with the free exercise by the House or a committee of its authority or functions or with the free performance by a Member of the Members' duties.

Although House of Representatives Practice (6th Edition) lists intimidation etc. of Members as an act constituting breaches of privilege and contempt and states at p 754:
To attempt to influence a Member in his or her conduct as a Member by threats, or to molest any Member on account of his or her conduct in the Parliament, is a contempt. So too is any conduct having a tendency to impair a Member's independence in the future performance of his or her duty, subject, since 1987, to the provisions of the Parliamentary Privileges Act.
It should be noted that the threat must be considered serious. In the cut and thrust of politics there are political threats that Ministers should resign, or that the Chief Minister should sack certain Ministers for failing in their portfolio, and that, if no action is taken, motions will be moved to give effect to those calls. As pointed out in the 107th Report of the Committee of Privileges of the Australian Senate when a 1904 report found that a Senator had not been intimidated:
This report represents the general approach which has subsequently been followed by the Senate and the Committee of Privileges in dealing with possible intimidation of senators, the 1904 committee probably taking the view that senators are capable of looking after themselves.
Threats and intimidation - advice from Committee Secretary
As the advice from the committee secretary notes:
You have asked whether two instances in the hearing may constitute threats or intimidation by Mr Barr towards you. The first instance was the following exchange:
Mr Barr: Do I have to take this outside?
MR COE: I have got a supplementary.
THE CHAIR: Thank you. Mr Coe?
Mr Barr: Do I have to take this outside-
THE CHAIR: Mr Coe?
Mr Barr: -into the other chamber?
The second exchange was the following:
THE CHAIR: Well, I get to run this committee. Okay. And I am asking you-
Mr Barr: For the time being, yes.
THE CHAIR: Was that a threat?
Mr Barr: It is, yes.
The relevant Legislative Assembly standing order is as follows:
277
(b) Improper influence of Member
A person shall not, by fraud, intimidation, force or threat of any kind, by the offer or promise of any inducement or benefit of any kind, or by other improper means, influence a Member in the Member's conduct as a Member or induce a Member to be absent from the Assembly or a committee.
The first question is whether Mr Barr us of "take this outside" is a threat or intimidation. The colloquial use of the phrase is as an invitation to physically settle the dispute. In this context it can be argued that the subsequent phrase "into the other chamber" clarified the initial wording and removed any suggestion of physical threat. This claim of the subsequent clarification ameliorating the potential offensive initial language is analogous to the discussion around unparliamentarily language above (i.e. "into your pockets" is clarified by "as Treasurer").
The second exchange refers to a threat to have you removed from your role as Chair. There can be no argument as to whether or not this was a threat as Mr Barr confirmed that it was. Given that this exchange occurred during discussion of your ruling as Chair it can be seen as an attempt to influence your conduct as a Member.
Advice
On the one hand, there is the danger that all political threats made in the Assembly or its committees would be raised as a possible matter of privilege. On the other hand, it is very important that Members not be influenced in his or her conduct as a Member by threats, or by any conduct that has a tendency to impair a member's independence in the future performance of his or her duty as set out in standing order 277 (b).
One option for you to consider is whether to raise this as a matter of privilege under standing order
276. If this matter were raised with the Speaker, the Speaker would need to make a decision as to whether the matter merits precedence over other business. If the Speaker were to seek my advice on the matter based on the information available to me now I would advise that it does merit precedence. However, I should stress that it will ultimately be the Speaker's decision.
Another option you may wish to consider to avoid the process of establishing a Select Committee on Privileges (assuming both the Speaker grants it precedence and the Assembly agrees to refer it) is that the Committee, should it resolve to  do so, write to the witness and ask whether the words spoken during the public hearing was indeed intended to be a threat against one of its Members, and, if it wasn't, inviting the witness to withdraw or apologise for any action that might be construed as being a threat as set out in standing order 276.
Yours sincerely
Tom Duncan
Clerk of the Legislative Assembly
.23 November 2017

4 Letter from the Speaker to the Chair, EDT Committee, Dated 22 November 2017
Mr Jeremy Hanson MLA Chair

Standing Committee on Economic Development and Tourism

 Legislative Assembly for the Australian Capital Territory

Dear Mr Hanson,

I am writing concerning the Standing Committee on Economic Development and Tourism Committee Inquiry into Annual Reports hearing of 7 November 2017.

During the morning session of the hearing there were a number of somewhat heated exchanges between yourself and the Chief Minister. The Chief Minister noted during the committee hearings that he will be writing to me as Speaker with his concerns regarding unparliamentary language. I have since received a letter from the Chief Minister seeking advice regarding the use of unparliamentary language and as to where the Standing Orders and the practice of the Assembly cross over into the committee structures.

It is practice when such a query arises that I write to the relevant committee and seek its advice on whether this matter has been raised or discussed within the committee, and if so, if there is an agreed position or information you can share with me. I would appreciate your reply at your earliest convenience so that we can resolve this as quickly as possible for the benefit of all concerned.

For your information, I believe it is timely to remind all committee members of their roles and obligations and have asked that it be added to the next Chairs of Committees meeting.

Yours sincerely

Joy Burch MLA

Speaker

4 Letter from Chair, EDT Committee, to the Speaker dated 6 December 2017

Ms Joy Burch MLA Speaker

Legislative Assembly GPO Box 1020 CANBERRA ACT 2601

Dear Madam Speaker

I write in response to your letter of 21 November 2017, concerning exchanges between the Chief Minister and myself during a hearing of the Standing Committee on Economic Development and Tourism on 6 November 2017.

Upon receipt of your letter the Committee arranged to meet on 27 November to discuss the matters raised. To assist consideration of the matters I arranged for all members of the Committee to receive copies of procedural advice that I had sought from the Committee Secretary and from the Clerk following the hearing (attached).

All members of the Committee discussed the matter and agreed in principle to deal with it within the Committee's report on its Inquiry into Annual and Financial Reports 2016-17. Members then agreed to consider the exact form of words and discuss the matter again at its next meeting.

On 6 December 2017 the Committee met again and agreed that the Committee's report will attach both sets of procedural advice in full. The text of the report will note this exchange of letters and will draw members' attention to the advice but will otherwise make no comment.

The Committee considers this to be the appropriate course of action and does not believe further action is desirable.

Jeremy Hanson MLA

Chair

6 December 2017
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