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Resolution of appointment

The Legislative Assembly for the ACT appointed the Standing Committee on Public Accounts on 27 November 2012.

Specifically the resolution of 27 November 2012 establishing the Standing Committees of the 8th Assembly, as it relates to the Public Accounts Committee states:

(1) The following general purpose standing committees be established and each committee inquire into and report on matters referred to it by the Assembly or matters that are considered by the committee to be of concern to the community:

(a) a Standing Committee on Public Accounts to:

(i) examine:

(A) the accounts of the receipts and expenditure of the Australian Capital Territory and its authorities; and

(B) all reports of the Auditor-General which have been presented to the Assembly;

(ii) report to the Assembly any items or matters in those accounts, statements and reports, or any circumstances connected with them, to which the Committee is of the opinion that the attention of the Assembly should be directed;

(iii) inquire into any question in connection with the public accounts which is referred to it by the Assembly and to report to the Assembly on that question; and 

(iv) examine matters relating to economic and business development, small business, tourism, market and regulatory reform, public sector management, taxation and revenue;

Terms of reference

At its meeting on Thursday 9 June 2016, the Legislative Assembly passed the following resolution:
"That:

(1) in relation to the recommendations of the report on the 2016 Strategic Review of the ACT

Auditor-General the following matters be referred to the following committees for inquiry and report:

(a) the Standing Committee on Administration and Procedure to:

(i) consider and make recommendations as to the continued relevance and adequacy of the provisions of the Legislative Assembly (Office of the Legislative Assembly) Act 2012;

(ii) consider and make recommendations relating to the capacity of the Office of the Legislative Assembly to provide administrative support to the Speaker in the performance of the Speaker's role and functions in relation to the independent officers of the Legislative Assembly; and

(iii) consider and make recommendations on any other matters raised in the report the committee considers relevant according to its terms of reference; and

(b) the Standing Committee on Public Accounts to:

(i) consider and make recommendations regarding the establishment of a term of appointment for the ACT Auditor-General to be included in the Auditor-General Act 1996; and

(ii) consider and make recommendations on any other matters raised in the report the committee considers relevant according to its terms of reference; and

(2) the committees report to the Assembly by the last sitting day in August 2016."
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Recommendations

Recommendation 1
3.21
The Committee recommends that a seven year non-renewable appointment term for the ACT Auditor-General be reinstated in the Auditor-General Act 1996.
Recommendation 2
3.22
The Committee recommends that section 8 of the Auditor-General Act 1996 be amended to prescribe that the ACT Auditor-General is to be appointed for a term of 7 years and is not eligible for reappointment, including reappointment after the end of that term.
Recommendation 3
3.27
The Committee recommends that appropriate consequential provisions be drafted to ensure that any amendments made to Schedule 1—Appointment and terms of office of auditor-general and/or section 8—Appointment, of the Auditor-General Act 1996 do not apply in respect of an appointment made before the commencement of any subsequent amendments.
Recommendation 4
3.40
The Committee recommends that the ACT Government consider reinstating the requirement that audited agencies provide a substantial response to audit findings and recommendations for inclusion in performance audit reports.
Recommendation 5
3.48
The Committee recommends that a funding model to support growth in the performance audit program be developed and implemented, beginning at the 2017–18 Budget.
Recommendation 6
3.56
The Committee recommends that the ACT Government provide designated funding for the Auditor-General to discharge statutory responsibilities under the Public Interest Disclosure Act 2012 as distinct from funding available for performance audits.


1 Introduction and conduct of inquiry

Inquiry referral and terms of reference

1.1 At the time of tabling
 the report of the 2016 Strategic Review of the ACT Auditor-General (the Report), the Speaker of the ACT Legislative Assembly foreshadowed that a motion would be moved referring a number of matters, as raised in the Report, to certain Assembly committees.    

1.2 Subsequently, on 9 June 2016, the Speaker moved a motion, which referred the following matters to the Standing Committee on Public Accounts (the Committee) for inquiry and report by the last sitting day in August 2016:

(i) consider and make recommendations regarding the establishment of a term of appointment for the ACT Auditor-General to be included in the Auditor-General Act 1996; and

(ii) consider and make recommendations on any other matters raised in the report the committee considers relevant according to its terms of reference;

1.3 In speaking to the motion, specifically the matters pertaining to the Committee, the Speaker commented:

The other aspects that have been raised by the strategic reviewer relate to the term of the Auditor-General, as I touched on yesterday. The current Auditor-General is appointed for seven years and for a non-renewable term. In changing the legislation and making the Auditor-General an officer of the Legislative Assembly, those provisions were—I presume inadvertently—deleted. The next time we go to appoint an Auditor-General there are no provisions for the term of the Auditor-General or whether or not that term should be renewable.  ... 

The general view is that the term should be somewhere between seven—which has been the case in the ACT—and 10 years and that the term should be non-renewable.

This is a matter that falls within the purview of the public accounts committee.

Therefore this motion also refers those matters to the public accounts committee for investigation and report. It also gives the public accounts committee the opportunity to consider the strategic review more broadly.  ...

1.4 The motion as moved by the Speaker was passed by the Assembly at its meeting on Thursday 9 June 2016.
 

Conduct of inquiry

1.5 The Committee agreed at its private meeting of 14 June 2016 that there was sufficient information available on the subject matter, including material from a number of public inquiries, Hansard debates and other key material also available in the public domain, from which it could inquire into and report on the terms of reference.  On this basis, the Committee agreed that it would not hold public hearings.  
1.6 The Committee, however, wrote to the Chief Minister
 extending an invitation to provide written comment/submission for it to consider as part of the Inquiry.  The Chief Minister provided written comment dated 18 July 2016.
   
1.7 The Committee met on 26 July 2016 to consider the Chair’s draft report which was adopted on 26 July 2016.
Structure of the report

1.8 The Committee’s report is divided into four chapters:

· Chapter 1—Introduction and conduct of inquiry

· Chapter 2—Inquiry context
· Chapter 3—Committee comment

· Chapter 4—Conclusion

Acknowledgements

1.9 The Committee thanks all those who assisted it in the course of its inquiry.
2 Inquiry context 
2.10 Principally, the inquiry context is sourced from the findings of a recent Strategic Review of the ACT Auditor-General.    
Term of appointment no longer specified

2.11 As part of a suite of legislative changes in 2013, the specified term of appointment for the Auditor-General (designated as seven years and non-renewable
) was omitted from the Auditor-General Act 1996.  
2.12 The 2016 Strategic Review of the Auditor-General pursuant to section 29 of the Auditor-General 1996, amongst other findings, noted that: 

...arising from the amendments to the Auditor-General Act 1996 is that a term of appointment is no longer nominated in this Act. This is a matter to be addressed.

2.13 The Report of the 2016 Strategic Review recommended that:

...the Standing Committee on Public Accounts consider and make recommendations regarding the establishment of a term of appointment for the ACT Auditor-General be included in the Auditor-General Act 1996;

2.14 In summary, the Report of the 2016 Strategic Review noted that the term of appointment of the ACT Auditor-General is ‘no longer nominated’ in the Auditor-General Act 1996 ‘as is normal in such legislation’.  The Report noted that this matter needed to be addressed and recommended accordingly.

2.15 The current and former provisions as they relate to the appointment for the ACT Auditor-General are set out below.

Current appointment provisions

2.16 The current provisions concerning appointment state:

Division 2.2
Appointment of auditor-general

8
Appointment

(1) The Speaker must, on behalf of the Territory, appoint a person as auditor-general.

(2) The appointment must be made—

(a) on the advice of the public accounts committee; and

(b) in consultation with the Chief Minister; and

(c) in consultation with the Leader of the Opposition; and
(d) in consultation with the leader (however described) of a registered party (other than the party to which the Chief Minister or Leader of the Opposition belongs) if at least 2 members of the Legislative Assembly are members of the party; and

(e) in accordance with the merit principles set out in the Public Sector Management Act 1994, section 65 (Application of merit principle).

(3) The Speaker must not appoint a person as auditor-general unless satisfied that the person has extensive knowledge of, and experience in—

(a) governance and risk management; or

(b) public administration.

(4) The auditor-general is appointed on the terms (if any) in relation to matters not provided for by this part or a determination under the Remuneration Tribunal Act 1995 that are prescribed by the management standards under the Public Sector Management Act 1994.

(5) The appointment is a disallowable instrument.

Term of appointment previously specified in the Auditor-General Act 1996
2.17 The Auditor-General Act 1996 was amended in 2001 to, inter alia, limit the term of the Auditor-General to seven years with no eligibility for reappointment.

2.18 Specifically, the provisions of the Act, prior to the legislative amendments passed in 2013, relating to appointment were:

Schedule 1
Appointment and terms of office of auditor-general

(see s 7)

1.1
Appointment

(1) The Executive must appoint a person to be the auditor-general.

Note For the making of appointments (including acting appointments), see the Legislation Act, pt 19.3.
(2) The auditor-general holds office, subject to this Act—

(a) for the period specified in the instrument of appointment; and

(b) on the terms and conditions (if any) in relation to matters not provided for by this Act that are—

(i) approved by resolution of the Legislative Assembly; and

(ii) specified in the instrument of appointment.

(3) The auditor-general is to be appointed for 7 years.

(4) A person who has been appointed auditor-general is not eligible for reappointment.

2013 Legislative amendment to the Auditor-General Act

2.19 The passing of the Auditor-General Amendment Bill 2013 and Officers of the Assembly Legislation Amendment Bill 2013 on 6 August and 24 October 2013 respectively designated a range of legislative changes concerning the Auditor-General’s powers; independence of the Office of the Auditor-General; and the Office’s relationship with the Parliament—in particular, as it relates to oversight and processes for budget consideration and appointment of the Auditor-General.   

2.20 The provisions of the Auditor‐General Amendment Bill 2013 became effective on 20 February 2014.  The amendments, amongst other things, included provisions for collaborative audits and auditing of non‐government entities providing government funded activities or services; provision for a strategic review (as opposed to a performance audit) with a fixed timeframe— specifically, to take place once in each Legislative Assembly term with the timing of the review to be at the discretion of the Committee. 

2.21 The provisions of the Officers of the Assembly Legislation Amendment Bill 2013 (the OoA Amendment Bill
) became effective from 1 July 2014.  The passing of the OoA Amendment Bill designated the Auditor-General, the ACT Electoral Commissioner and ACT Ombudsman as Officers of the Legislative Assembly.  Changes to the Auditor‐General Act 1996 to effect this and related changes (such as to appointment processes and related recommendations concerning suspension of the Auditor‐General) were brought forward as part of the OoA Amendment Bill.
2.22 As noted previously, as part of the legislative changes in 2013, the specified term of appointment for the Auditor-General (designated as seven years and non-renewable
) was omitted from the Auditor-General Act 1996.  

Authoritative sources—Auditor-General term of appointment

2.23 For the purpose of this inquiry, it is useful to refer to a number of authoritative sources as they relate to views concerning appointment and eligibility for reappointment of Auditors-General.  These are set out below.

INTOSAI Principles

2.24 The International Organisation of Supreme Audit Institutions (INTOSAI) recognises eight core principles it considers ‘as essential requirements of proper public sector reporting’.  These principles were codified in the INTOSAI’s Mexico Declaration on the Independence of Supreme Audit Institutions (2007).  The Declaration, amongst other things, stated:

Principle 2
The independence of SAI heads and members (of collegial institutions), including security of tenure and legal immunity in the normal discharge of their duties

The applicable legislation specifies the conditions for appointments, re-appointments, employment, removal and retirement of the head of SAI and members of collegial institutions, who are

• appointed, re-appointed, or removed by a process that ensures their independence from the Executive (see ISSAI-11 Guidelines and Good Practices Related to SAI Independence);

• given appointments with sufficiently long and fixed terms, to allow them to carry out their mandates without fear of retaliation;

...

2.25 The Report of the 2016 Strategic Review of the Auditor-General noted aspects of INTOSAI’s Principle 2 with regard to appointment terms. 
ACPAC minimum requirements for independence  

2.26 The Australasian Council of Public Accounts Committees (ACPAC), at its biennial conference in 1997, agreed on what it considers as minimum requirements for the independence of the Auditor-General.
 
2.27 The resolution of ACPAC—Minimum requirements for the independence of the Auditor-General, amongst other things, specified:

[it] supports the principle that "independence is a crucial pre-requisite to the effectiveness of the Auditor-General".  Furthermore the independence of the Auditor-General must both operate and be seen to operate.

ACPAC regards the following requirements as the minimum necessary to ensure the independence of the Auditor-General. Wherever possible, these requirements should be enshrined in legislation.
1. Personal Independence

...

1 .6 Tenure should be for a non-renewable fixed term of between 7 and I0 years.

Importance of an independent and accountable Auditor-General
2.28 Absolute independence—personal and operational— is fundamental to the work and effectiveness of the Auditor-General.   The Australasian Council of Auditors-General (ACAG) has emphasised that:

Not only must the auditor be independent, but there must be no perceptions of any lack of independence or of any undue influence.
 

2.29 The degree to which an Auditor-General can effectively contribute to a parliamentary accountability framework is reliant on independence.
 Further, the bestowing (or conferring) of such independence places important obligations on an Auditor-General for their own performance and for that of their Office.
 Independence of the Auditor-General and accountability for that independence are equally important.
2.30 By strengthening and safeguarding the role and powers of the Auditor-General, the Parliament is able to more effectively hold the Executive government to account. An Auditor-General who is independent, but accountable, to the Parliament effectively makes the Executive Government more accountable.

2.31 The determination of an appropriate term of appointment is one way in which the Parliament can safeguard the independence and accountability of the Auditor-General.
2.32 The 2016 Strategic Review of the ACT Auditor-General report noted that:
The INTOSAI principles regarding the independence of Auditors-General propose that Auditors-General should be ‘given appointments with sufficiently long and fixed terms, to allow them to carry out their mandates without fear of retaliation.’

Term(s) of appointment for Auditors-General in other jurisdictions

2.33 The term(s) of appointment that currently apply in other Australian jurisdictions and New Zealand are summarised in the table below.  Further detail on appointment terms, including legislative sources, is summarised at Appendix A—Australian and New Zealand Auditors-General—Summary of term of appointment.  
Table 2.1 Term of appointment of Auditors-General in Australian jurisdictions and in New Zealand

	Jurisdiction
	Auditor-General term of appointment

	NSW
	8 years, non-renewable [Term of appointment amended (July 2013) from 7 years non-renewable to 8 years non-renewable]

	VIC
	7 years, renewable [eligibility for reappointment is mandated in the Constitution]

	QLD
	7 years, non-renewable 
[Duration of appointment amended in 2011 for a fixed, non-renewable term of 7 years.]

	SA
	Appointment until age 65 years

	WA
	10 years, non-renewable

	TAS
	Not exceeding 10 years, non-renewable

	NT
	Not exceeding 5 years, renewable by a further period not exceeding 5 years [Duration of appointment amended in 2011 from 7 year fixed term to 5 year renewable term. Amended ineligibility criteria.] 

	Commonwealth
	10 years, non-renewable

	New Zealand
	Not exceeding 7 years, non-renewable


2.34 In considering Table 2.1—the following summarises important considerations with regard to appointment terms and eligibility for renewal across Australian and New Zealand Auditors-General:
· the term of appointment for an Auditor-General is commonly in the range of seven to 10 years;

· in most jurisdictions the length of the term has been set to exceed at least one electoral, and in some jurisdictions, two electoral cycles; 

· in most (six) jurisdictions the appointment is non-renewable;

· while in two jurisdictions the term of appointment may be renewed—that is, in Victoria and in the Northern Territory—in the latter, reappointment may occur once for a period not exceeding five years, bringing the total term of appointment in that jurisdiction to a maximum of 10 years;
· in only two jurisdictions—that is, Victoria and South Australia—may the total term of appointment exceed 10 years; 
· in only one jurisdiction—that is South Australia—the appointment term can be until retirement age, i.e., 65 years;

· amendments to the term of appointment in the NT in 2011 re-introduced the option for reappointment; and

· eligibility for reappointment in Victoria is mandated in the Constitution. 

Relationship between term of appointment and independence 
2.35 There is an important relationship between the term of an appointment of the Auditor-General and independence.  Factors such as security of independence, duration of appointment and eligibility for reappointment are important aspects of appointment terms.  Further these aspects have the potential to safeguard and strengthen the independence of the Auditor-General.   

2.36 As noted previously, the 2016 Strategic Review of the ACT Auditor-General report commented on the INTOSAI Principles and the term of appointment of Auditors-General.  Specifically, it noted:

The INTOSAI principles regarding the independence of Auditors-General propose that Auditors-General should be ‘given appointments with sufficiently long and fixed terms, to allow them to carry out their mandates without fear of retaliation.’

2.37 The above named report also noted that in Australian jurisdictions:
The seven to 10 year non-renewable terms of appointment generally reflects the principle of the Auditor-General being appointed for a term that exceeds at least one, if not two electoral cycles, to enhance independence.

2.38 Having a set term of appointment that is also non-renewable contributes to the independence of the Auditor-General in a number of ways. It may help to:
· reduce the possibility that the timing of an Auditor-General’s appointment may be influenced by extraneous factors;
· enable an Auditor-General to plan their work independently, more strategically and over an extended period so that a series of sequential and related performance audits may be undertaken over time;
· reduce the impact that any undue compression of time or cessation may have on the Auditor-General’s performance in the role or delivery of long term projects;
· enable the timing of the commencement and cessation of a term of appointment to be determined independently of electoral cycles;
· ensure that the term of appointment of an Auditor-General extends beyond one electoral term;
· reduce the risk that the term of an Auditor-General’s appointment may be shortened if they were to produce an adverse report on the operations of Government; and
· reduce the influence that the Executive may have on determining the term of appointment—which may undermine or indirectly influence the Auditor-General’s independence.
2.39 It is noted that in most Australian jurisdictions and in New Zealand the term of appointment of Auditors-General is non-renewable (the exceptions to this are Victoria and Northern Territory). Having a non-renewable term may contribute to the independence of an Auditor-General as:

· A decision whether or not to re-appoint may be influenced by factors extraneous to the independent role of the Auditor-General and their ability and record in holding the Executive to account.
· It provides the opportunity for a new Auditor-General to be appointed at the cessation of a term in a planned way, bringing new perspectives to the role, and at a point in time that is not determined by political considerations.  
· The principle of fixed non-renewable terms is well supported in the literature as an important accountability mechanism for safeguarding the independence of designated office holders in both the private and public sectors.
   
3 Committee comment
3.40 Pursuant to the Assembly resolution of 9 June 2016—the Committee has been asked to consider and make recommendations:
(1) regarding the establishment of a term of appointment for the ACT Auditor-General to be included in the Auditor-General Act 1996; and

(2) on any other matters raised in the report of the 2016 Strategic Review of the Auditor-General, the Committee considers relevant according to its terms of reference;

3.41 The Committee’s comments with regard to each part of the resolution are set out below.
Term of appointment for the ACT Auditor-General

3.42 When considering the appropriateness of a term of appointment for an Auditor-General, two aspects are important—(i) length of appointment; and (ii) eligibility for reappointment.

3.43 Furthermore, any consideration of the appropriateness of a term of appointment for an Auditor-General requires an appreciation of the inextricable relationship between attributes of tenure and absolute independence of the Office holder.  Absolute independence—personal and operational—is fundamental to the work and effectiveness of the Auditor-General.    Important aspects of this relationship are detailed in chapter 2.     

Length of Appointment 

3.44 As noted previously, the Auditor-General Act 1996 was amended in 2001 to, inter alia, limit the term of the Auditor-General to seven years with no eligibility for reappointment.
  The current, and former Auditor-General, were appointed under these provisions.
3.45 It appears that the term of appointment was inadvertently omitted as part of the suite of legislative changes that were undertaken in 2013. 

3.46 The Committee is of the view that the length of a fixed term appointment for an Office holder such as the Auditor-General is important.  The term needs to be of a suitable length to permit the development of, and safeguarding of that independence, and for the Office holder to have a reasonable period of time to lead and manage the Audit office, such as to plan their work independently, more strategically and over an extended period so that sequential and related work requirements may be undertaken over time.
3.47 Length of term in the context of the parliamentary term or electoral cycle is also an important consideration.  As summarised in Table 2.1—in most Australian and New Zealand jurisdictions the length of the term has been set to exceed at least one electoral, and in some jurisdictions, two electoral cycles.  In the case of the ACT, with fixed four year parliamentary terms, the seven year term which previously applied, exceeded at least one electoral term.     

3.48 A survey of Australian and New Zealand audit legislation with regard to length of appointment for Auditors-General observed:

The length of fixed term appointments is of some importance. The term needs to be long enough to enable the development of independence and to enable the incumbent to effectively 'steer' the Audit Office. There is also a case to be argued for keeping the term short enough to avoid the incumbent becoming complacent or 'stale' in the role and to enable the introduction of contemporary thinking.

3.49 As summarised in Table 2.1—the Committee notes that the length of appointment for an Auditor-General across Australian and New Zealand jurisdictions is commonly in the range of seven to 10 years. In the case of the ACT, the seven year term which previously applied, falls within the range of seven to 10 years.

3.50 The Committee is aware that more recently, the length of appointment for the NSW Auditor-General was amended (July 2013) from seven years non-renewable to eight years non-renewable. As the ACT and NSW both have fixed four year parliamentary terms, the Committee was interested to know whether the rationale for the change may have been to provide for the length of the term to exceed at least two electoral cycles or possibly to program the timing of an appointment outside the final year of a parliamentary term.        

3.51 Interestingly, the change in length of term was on the basis that the NSW Public Accounts Committee had increased the interval between periodic reviews of the Audit office from three to four years, and this contributed to the rationale for extending the length of tenure of the Auditor.  The second reading speech for the amendment to the NSW Public Finance and Audit Act 1983 stated:

Schedule 1 amends the Public Finance and Audit Act 1983 to extend from seven years to eight years the term of appointment of any prospective Auditor-General. This will make for a better fit with the conduct of reviews of the Audit Office by the Public Accounts Committee, which are now required to be conducted four yearly rather than three yearly. The amendment gives effect to the committee's recommendation, which will ensure that the Auditor-General will be subject to two reviews during his or her term in office, and the Parliament will have time to implement any recommendations from the review.
 

3.52 As to the appropriateness of a term of appointment for the ACT Auditor-General, in its submission to the Committee, the Government commented:
In relation to the term of appointment, the Government notes the Auditor-General's independent status as an Officer of the Assembly. The Government therefore considers it appropriate that the Assembly determine the Auditor-General's employment terms and conditions. However, a seven year non-renewable term of appointment seems reasonable, and was the government's intention at the appointment of the current Auditor-General.

eligibility for reappointment
3.53 The Committee is aware that eligibility for reappointment has been recognised as an undesirable practice by INTOSAI on the basis that it may compromise independence.

3.54 A survey of Australian and New Zealand audit legislation, as it relates to eligibility for reappointment of Auditors-General, observed:

Where an incumbent is eligible for reappointment, as the time for reappointment approaches, the incumbent could become reluctant to criticise, or seek prominence by being overly critical. An option for reappointment could also enable the Executive to exert pressure on an incumbent. This is more likely if the Executive makes the appointment, and less so where the appointment is made through a more public Parliamentary appointment process.

3.55 It is apparent from Table 2.1—that in all jurisdictions, with the exception of Victoria and Northern Territory, Auditors-General are not eligible for reappointment after the expiration of their term.

3.56 The Committee notes, in the case of the ACT, the seven year appointment term which previously applied, once expired, provided no eligibility for reappointment.
  

Summary

3.57 The Committee acknowledges that the principle of fixed non-renewable terms is well supported in the literature as an important accountability mechanism for safeguarding the independence of designated Office holders in both the private and public sectors.
  Fixed non-renewable terms are important safeguards to avoid an Office holder becoming complacent in a role, provide for new perspectives via turnover, can limit opportunities for capture and avoid situations where Office holders may pursue special interests.  

3.58 The Committee considers that the seven year non-renewable term which previously applied is consistent with the requirements for safeguarding independence, is of a reasonable length to provide the incumbent with a period of time to lead and manage the Audit office, such as to plan their work independently, more strategically and over an extended period so that sequential and related work requirements may be undertaken over time; and considers the relationship between length of term and parliamentary term/electoral cycle—that is, it exceeds at least one electoral cycle.

3.59 The Committee is therefore of the view that the seven year non-renewable appointment term for the ACT Auditor-General should be reinstated in the Auditor-General Act 1996.
The Committee recommends that a seven year non-renewable appointment term for the ACT Auditor-General be reinstated in the Auditor-General Act 1996.
The Committee recommends that section 8 of the Auditor-General Act 1996 be amended to prescribe that the ACT Auditor-General is to be appointed for a term of 7 years and is not eligible for reappointment, including reappointment after the end of that term.
Transitional arrangements
3.60 The Committee notes that the current Auditor-General was appointed under the legislative provision that applied in 2011—that is, was appointed for a seven year non-renewable term.
3.61 The Committee notes as per the ACPAC Resolution pertaining to minimum requirements for the independence of the Auditor-General that where core accountability provisions are amended, the independence of incumbent Auditors-General should not be comprised.  Specifically, the Resolution states: 

4. Transitional Arrangements

4.1 Consistent with precedent when amending core accountability provisions, transitional arrangements between old and new legislation should ensure that the independence of incumbent Auditors-General is not compromised.

3.62 The Committee is of the view that any amendments made to Schedule 1—Appointment and terms of office of auditor-general and section 8—Appointment, of the Auditor-General Act 1996 do not apply in respect of an appointment made before the commencement of any subsequent amendments.   

3.63 The legislative provisions in force at the time of an appointment made before the commencement of any amendment to the term of appointment of the Auditor-General therefore apply.

The Committee recommends that appropriate consequential provisions be drafted to ensure that any amendments made to Schedule 1—Appointment and terms of office of auditor-general and/or section 8—Appointment, of the Auditor-General Act 1996 do not apply in respect of an appointment made before the commencement of any subsequent amendments.   

   Other matters
3.64 Pursuant to the Assembly resolution of 9 June 2016, the Committee has been asked to consider any other matters raised in the report of the 2016 Strategic Review of the Auditor-General, it considers relevant to its terms of reference.

3.65 The Committee has carefully considered the Report and makes comment against three matters: (i) inclusion of audited agency response  in reports of the Auditor-General; (ii)  scope of the performance audit program; and (iii) impact of PIDs driven activity on the performance audit function.     
Inclusion of audited agency response in reports of the Auditor-General

3.66 In 2013–14, the Government adopted a new approach for responding to performance audit reports. Changes under the new approach included: (i) confining management responses in audit reports to advising of factual errors only; and (ii) the discontinuation of the provision of a Government submission to the Committee in response to each audit report (three months after presentation).
3.67 Section 18 of the Auditor-General Act 1996 (the Audit Act)—Comments on proposed reports—specifically requires that, before finalising an audit report, the Auditor-General must give a copy of the proposed report to the responsible Director-General (or equivalent) for the audited agency, offer the Director-General (or equivalent) the opportunity to comment on the proposed report, and to have the substance of any written comments made to the Auditor-General taken into account in the Audit report.  This requirement is an important feature of the provisions relating to the requirements for finalising and reporting audits.
      

3.68 Notwithstanding section 18 of the Audit Act—the Government’s new approach requires that agency responses to proposed reports will:

· now be confined to advice of factual errors in the report; and

· no longer provide an indication of whether audit recommendations have been accepted.

3.69 The Committee notes that the report of the 2016 Strategic Review of the Auditor-General expressed the view that inclusion of directorate responses ‘provides an important element to a performance audit report for consideration by the Legislative Assembly’.
 
3.70 Further, the Strategic Reviewer was of the view that non-provision of a substantial directorate response was contrary to the responsibilities directors-general (and equivalents) are tasked with under section 31 of the Financial Management Act 1996, in that they are:  
...accountable to the responsible Minister of the directorate for the efficient and effective financial management of the public resources for which the directorate is responsible. This section further provides that the director-general must manage the directorate in a way that promotes the achievement of the purpose of the directorate, promotes the financial sustainability of the directorate and is not inconsistent with the policies of the government.

3.71 According to the Strategic Reviewer, the current situation of non-provision of a substantial directorate (or agency) response:
...indicates an anomaly in the approach to discharging directorate accountability which has an adverse impact on the statutorily indicated level of comprehensiveness of performance reports tabled in the Legislative Assembly. This situation appears to inhibit the normal legislature approach to considering audit reports as until the Government Response is tabled...there remains a gap in the information available to the legislature.

3.72 The Committee has made comment previously regarding non-provision of a substantial directorate (or agency) response in performance audit reports and its consequent impact on the work of the Committee and the Auditor-General.

3.73 In the Committee’s view, the current situation has consequences for the important accountability function of parliament.  In practical terms, these changes have the potential to weaken the Parliament in relation to the Executive—in particular, by impacting on transparency and effectiveness.  In theoretical terms, these changes have the potential to impact on the parliamentary functions considered most central to holding the Executive government to account—legitimisation and decisional/influence functions.
 

3.74 The Committee understands that the ACT is the only Australian jurisdiction not including audited agency responses within reports of the Auditor-General.  

3.75 The Committee is of the view that provision of a substantial directorate (or agency) response for inclusion in performance audit reports could be beneficial if reinstated as a requirement for audited agencies.

The Committee recommends that the ACT Government consider reinstating the requirement that audited agencies provide a substantial response to audit findings and recommendations for inclusion in performance audit reports.   

Implications of under resourcing the performance audit program
3.76 The Strategic Reviewer commented that:

The ACT Audit Office however has a just viable performance audit capacity given that approximately $2.0M is spent on performance audits (from the $2.7M appropriation) and a complement of 10 staff.

With these resources the ACT Audit Office consistently delivers seven audit reports each year. This means that selecting the seven topics it has the capacity to deliver each year is always going to be particularly challenging.

3.77  The Committee notes that the 2010 independent reviewer commented:

In my view the existing performance audit function is viable, but just so.
...

The size of the program provided by the current funding level makes it difficult for the Office to plan a series of successive audits on a particular theme (such as environmental protection, governance, risk management). In turn this limits the opportunity for any real degree of specialisation by those employed in the Office, which would allow skills and knowledge from one audit to be transferred to the next. The small complement of performance audit staff also means that the impact of staff turnover (even if at a more normal level than recently) will have significant consequences.

3.78 The Committee acknowledges that the small scale of the performance audit function makes it difficult:

...to deliver a balanced program that includes both sensitive and complex audits through to more routine program delivery focused audits.

3.79 The Committee notes that the Strategic Reviewer commented: 

To deliver a program representative of the range of operations across the ACT public sector would require increased resourcing of the ACT Audit Office or the adoption of a proportional approach where for example only one or two sensitive and complex audits are undertaken in a program year complemented by three or four single program or agency focused audits and one or two compliance and controls type audits.

3.80 The Committee also acknowledges that adoption of a proportional approach may:

...mean that some highly complex activities of significant public interest would not be audited and the Auditor-General find it even more difficult to select which of these audit topics to pursue.

3.81 Throughout the course of the current Assembly, the Committee has made repeated comment concerning development of a funding model to support growth in the performance audit function.  The Committee notes that the Public Accounts Committee of the 7th Assembly also made repeated comment along these lines.  Such a model may assist with mitigating many of the inherent risks to the viability of the performance audit function that have been highlighted in the 2016 and 2010 independent reviews of the Audit office.   
3.82 The Committee is of the view that a funding model to support growth in the performance audit program should be developed and implemented as part of the 2017–18 Budget.  The funding model should progressively increase.
The Committee recommends that a funding model to support growth in the performance audit program be developed and implemented, beginning at the 2017–18 Budget.  
Impact of PIDs driven activity on the performance audit function.     
3.83 The ACT Auditor-General is a disclosure officer for receiving public interest disclosures under the Public Interest Disclosure Act 2012 (the PID Act).  Further, the ACT Auditor-General is one of only two in Australia that is a designated sector wide disclosure officer.
  Throughout the course of this Assembly, the Committee has made repeated comment that, in the absence of additional funding, there is potential for this function to impact the performance audit program—its coverage, delivery of audits and timetable.  
3.84 The Committee notes that the report of the 2016 Strategic Review of the Auditor-General expressed the view that there is a:
...need to guard against the impost of public interest disclosure (PID) driven activity unduly impinging on the primary audit function is becoming an issue. The merit of seeking approval for supplementation to be provided whenever a threshold is met is raised for consideration.

3.85 The Committee acknowledges the increasing impost the receipt and management of PIDs is having on the finite resources of the Audit office.  The Committee is of the view that the role of the Auditor-General to receive protected disclosures from third parties under the PID Act is an important one and an essential element of robust PID schemes in the public sector.
  

3.86 Further, since designation as a disclosure officer, there has been a steady increase in numbers of disclosures to the Auditor-General.  The Committee has heard that significant resources, in the main drawn from the performance audit function, are required to consider these disclosures.
   

3.87 The Strategic Reviewer commented:
There has been significant activity in this regard in recent years with three disclosures made in 2014-15. Prior disclosures have led to escalation of the matters raised to the stage where they have been considered in a full performance audit.

Even undertaking routine PID investigations involves a noticeable diversion of funds from the audit function in a situation where supplementation for this additional statutory responsibility was not provided.

The cost of dealing with all representations and the two PID investigations in 2014-15 was $94 751. To date in 2015-16 $118 675 has been expended on these activities, with the current projection of $158 233 for this purpose for the full financial year.

3.88 The Committee notes that this additional and important role has to be absorbed by the Office within its existing resources.  With disclosure numbers increasing coupled with the resource intensive nature of such a function, in the absence of additional funding, there is potential for PID activity to impact on the planned program of performance audits. 
3.89 The Committee further notes that the Strategic Reviewer recommended that the potential for  disclosure activity to materially impact on the performance audit program could be mitigated by:

[the Government agreeing]...that public interest disclosure (PID) activity beyond a base level be underwritten by budget supplementation (or use of the ACT Audit Office’s accumulated funds in the Office’s Balance Sheet, if these funds are sufficient).
  
The Committee recommends that the ACT Government provide designated funding for the Auditor-General to discharge statutory responsibilities under the Public Interest Disclosure Act 2012 as distinct from funding available for performance audits.  
4 Conclusion
4.90 The principle of fixed non-renewable terms is well supported in the literature as an important accountability mechanism for safeguarding the independence of designated Office holders in both the private and public sectors.
  Fixed non-renewable terms are important safeguards to avoid an Office holder becoming complacent in a role, provide for new perspectives via turnover, can limit opportunities for capture and avoid situations where office holders may pursue special interests.  

4.91 In the case of the ACT Auditor-General, the previously mandated seven year non-renewable term was inadvertently removed from the Audit Act as part of a suite of legislative changes in 2013.

4.92 The Committee considers that the seven year non-renewable term which previously applied is consistent with the requirements for safeguarding independence, is of a reasonable length to provide the incumbent with a period of time to lead and manage the Audit office, such as to plan their work independently, more strategically and over an extended period so that sequential and related work requirements may be undertaken over time; and considers the relationship between length of term and parliamentary term/electoral cycle—that is, it exceeds at least one electoral cycle.  Accordingly, the Committee has recommended that the seven year non-renewable appointment term for the ACT Auditor-General be reinstated in the Auditor-General Act 1996.
4.93 The Committee has also carefully considered other aspects of the Report of the Strategic Review and has made further comment against three matters: (i) inclusion of audited agency response  in reports of the Auditor-General; (ii) scope of the performance audit program; and (iii) impact of PIDs driven activity on the performance audit function.
4.94 The Committee has made six recommendations in relation to its inquiry into the 2016 Strategic Review of the ACT Auditor-General—Recommendations of Report.
Nicole Lawder MLA

Chair

26 July 2016

Appendix A Summary of term of appointment—Australian and New Zealand Auditors-General 
	Jurisdiction
	Term of appointment of Auditor-General
	Relevant legislation



	NSW
	Section 28—Appointment etc: 
(1) The Auditor-General is to be appointed by the Governor for a term of 8 years and is not eligible for re-appointment, including re-appointment after the end of that term.
	Public Finance and Audit Act 1983—section 28—Appointment etc: 
http://www.austlii.edu.au/au/legis/nsw/consol_act/pfaaa1983189/s28.html

	VIC
	Section 94C—Tenure of office:

(1) Subject to this section, the Auditor-General— 

(a) holds office for 7 years; and 

(b) is eligible for re-appointment. 


	Constitution Act 1975—section 94C—Tenure of office
http://www.austlii.edu.au/au/legis/vic/consol_act/ca1975188/s94c.html

	QLD
	The appointment of the auditor-general is for a fixed, non-renewable term of 7 years.
	Auditor-General Act 2009—section 10—Duration of appointment:
https://www.legislation.qld.gov.au/legisltn/current/a/auditgena09.pdf

	SA
	Section 24—Appointment of Auditor-General:

(2) The Auditor-General will be appointed by the Governor. 

(3) The conditions of office of the Auditor-General will, subject to this Act, be determined by the Governor.
Section 27—Vacation of office of Auditor-General: 
The office of Auditor-General becomes vacant if the Auditor-General— 

 (c) attains the age of 65;
	Public Finance and Audit Act 1987—Part 3, Division 1—The Auditor-General (sections 24 and 27):
https://www.legislation.sa.gov.au/LZ/C/A/PUBLIC%20FINANCE%20AND%20AUDIT%20ACT%201987/CURRENT/1987.54.UN.PDF


	WA
	Schedule 1—General provisions as to Auditor-General (Clause 1):

(4) Subject to this Act, a person appointed as Auditor General holds office for a term of 10 years.

(5) A person cannot be appointed as Auditor General if the person has previously been appointed as Auditor General under this Act or the Financial Administration and Audit Act 1985.

	Auditor General Act 2006

Schedule 1—General provisions as to Auditor-General (Clause 1):
https://www.slp.wa.gov.au/pco/prod/FileStore.nsf/Documents/MRDocument:20545P/$FILE/Auditor%20General%20Act%202006%20-%20[00-e0-05].pdf?OpenElement


	Jurisdiction
	Term of appointment of Auditor-General
	Relevant legislation



	TAS
	Schedule 1—General provisions as to Auditor-General (Clause 1—Term of office):

 (1) Subject to this Act, a person appointed as Auditor-General holds office for a term not exceeding 10 years. 

(2) Except as provided in section 50, a person cannot be appointed as Auditor-General if the person has previously been appointed as Auditor-General under this Act or the Financial Management and Audit Act 1990.
	Audit Act 2008—Schedule 1—General provisions as to Auditor-General (Clause 1):
http://www.austlii.edu.au/au/legis/tas/consol_act/aa200871/sch1.html


	NT
	Section 4—Appointment of Auditor-General: 
(1) There is to be an Auditor-General for the Territory. 

(2) The Administrator may, by notice, appoint a person to be the Auditor-General for a period (not exceeding 5 years) specified in the notice. 

(3) Before the end of an appointment under subsection (2), the Administrator may, by notice, reappoint the Auditor-General to be the Auditor-General for a further period (not exceeding 5 years) specified in the notice.
	Audit Act 2011—section 4—Appointment of Auditor-General:
http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/930070aa9fbcbc46692579170014b26c/$FILE/Repa041.pdf


	Commonwealth
	Schedule 1—Appointment of Auditor-General: 

(1) The Auditor-General is to be appointed by the Governor-General, on the recommendation of the Minister, for a term of 10 years. 

(4) A person cannot be appointed as Auditor-General if the person has previously been appointed as Auditor-General under this Act or under the Audit Act 1901.
	Auditor-General Act 1997—Schedule 1—Appointment of Auditor-General
http://www.austlii.edu.au/au/legis/cth/consol_act/aa1997157/sch1.html


	NZ
	Schedule 3—Provisions applying  in respect of Auditor-General, deputy Auditor-General, and employees of Auditor-General (Clause 1—Term of appointment of Auditor-General):
(1) The Auditor-General is to be appointed for a term not exceeding 7 years.

(2) Despite subclause (1), where the term of office of an Auditor-General expires, that Auditor-General, unless sooner vacating office or being removed from office, continues to hold office until a successor to the Auditor-General is appointed.

(3) The Auditor-General may resign at any time by notice in writing to the Speaker of the House of Representatives, or to the Governor-General if there is no Speaker or the Speaker is absent from New Zealand.

(4) A person who has been appointed as Auditor-General must not be reappointed as Auditor-General.
	Public Audit Act 2001—Schedule 3—Provisions applying  in respect of Auditor-General, deputy Auditor-General, and employees of Auditor-General (Clause 1—Term of appointment of Auditor-General):
http://www.legislation.govt.nz/act/public/2001/0010/latest/DLM89103.html#DLM89103



� ACT Legislative Assembly, Minutes of Proceedings, No. 2, 27 November 2012, pp. 24–27.


� ACT Legislative Assembly, Minutes of Proceedings No. 141, 9 June 2016, p. 1603.


� Tabled 8 June 2016.


� ACT Legislative Assembly, Hansard, 9 June 2016, p. 1917.


� Mrs Vicki Dunne MLA, ACT Legislative Assembly, Hansard, 9 June 2016, p. 1918.


� ACT Legislative Assembly, Minutes of Proceedings No. 141, 9 June 2016, p. 1603.


� Dated 16 June 2016.


� Available from the Inquiry homepage at: � HYPERLINK "http://www.parliament.act.gov.au/in-committees/standing_committees/Public-Accounts/2016-strategic-review-of-the-act-auditor-generalrecommendations-of-report?inquiry=872101" ��http://www.parliament.act.gov.au/in-committees/standing_committees/Public-Accounts/2016-strategic-review-of-the-act-auditor-generalrecommendations-of-report?inquiry=872101�


� The Auditor-General Act 1996 was amended in 2001 to, inter alia, limit the term of the Auditor-General to seven years with no eligibility for reappointment.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 8.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 12.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, pp. 8; 19; 12.


� Division 2.2—Appointment of Auditor-General, Auditor-General Act 1996 (current).


� ACT Auditor-General Act 1996 as amended in 2001. Referred to in Standing Committee on Public Accounts, Inquiry into the ACT Auditor-General Act 1996, Report 15, February 2011, p. 7.


� Schedule 1—Appointment and terms of Auditor-General, Auditor-General Act 1996 (2012).


� The Act amended the Auditor-General Act 1996, the Ombudsman Act 1989, the Electoral Act 1992 and a number of administrative acts including the Financial Management Act 1996. 


� The Auditor-General Act 1996 was amended in 2001 to, inter alia, limit the term of the Auditor-General to seven years with no eligibility for reappointment.


� INTOSAI. (2007), Mexico Declaration on the Independence of Supreme Audit Institutions.


� ACAG. (2010), Submission to Victoria PAEC inquiry into Victoria’s Audit Act 1994.


� ACPAC. (1997), Resolution—Minimum requirements for the independence of the Auditor-General, as amended at ACPAC Biennial Conference, Sydney, February.


� ACAG. (2010), Submission to Victoria PAEC inquiry into Victoria’s Audit Act 1994, p. 3.


� Coghill, K. (2004) ‘Auditing the independence of the Auditor-General’, paper presented as part of the Australian National University’s Political Science Program, 11 February, pp. 1–19; Funnell, W. (1996) ‘Executive Encroachments on the Independence of the Commonwealth Auditor-General’, Australian Journal of Public Administration, 55, 4, pp. 109–123; Grove, R. (2002) ‘Officers of Parliament and how their work impacts on the House’, Paper presented by Clerk of the Legislative Assembly of NSW, 33rd Conference of Presiding Officers and Clerks, Brisbane, Queensland.  


� Barrett, P. (1996) ‘Some Thoughts about the Roles, Responsibilities and Future Scope of Auditors-General’, Australian Journal of Public Administration, 55, 4, pp. 137–146.  


� Grove, R. (2002)’Officers of Parliament and how their work impacts on the House’, Paper presented by Clerk of the Legislative Assembly of NSW, 33rd Conference of Presiding Officers and Clerks, Brisbane, Queensland.  


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 19.


� Refer Appendix A—Australian and New Zealand Auditors-General—Summary of term of appointment.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 19.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 19.


� ASX. (2014), ASX Corporate Governance Principles and recommendations (3rd edn.); Robertson, G. (2009) Independence of Auditors-General—A Survey of Australian and New Zealand legislation, July, Commissioned by the Victorian Auditor-General’s Office.


� ACT Legislative Assembly, Hansard, 9 June 2016, p. 1917.


� ACT Auditor-General Act 1996 as amended in 2001. Referred to in Standing Committee on Public Accounts, Inquiry into the ACT Auditor-General Act 1996, Report 15, February 2011, p. 7.


� Robertson, G. (2009) Independence of Auditors-General—A Survey of Australian and New Zealand legislation, July, Commissioned by the Victorian Auditor-General’s Office, p. 11.





� Mr Greg Smith, NSW Parliament, Hansard, 22 May 2013.


� Submission No. 1—ACT Government


� Robertson, G. (2009) Independence of Auditors-General—A Survey of Australian and New Zealand legislation, July, Commissioned by the Victorian Auditor-General’s Office, p. 11.


� ACT Auditor-General Act 1996 as amended in 2001. Referred to in Standing Committee on Public Accounts, Inquiry into the ACT Auditor-General Act 1996, Report 15, February 2011, p. 7.


� ASX. (2014), ASX Corporate Governance Principles and Recommendations (3rd edn.); Robertson, G. (2009) Independence of Auditors-General—A Survey of Australian and New Zealand legislation, July, Commissioned by the Victorian Auditor-General’s Office; INTOSAI. (2007), Mexico Declaration on the Independence of Supreme Audit Institutions; ACPAC. 1997, Resolution—Minimum requirements for the independence of the Auditor-General, as amended at ACPAC Biennial Conference, Sydney, February; Funnell, W. (1996) ‘Executive Encroachments on the Independence of the Commonwealth Auditor-General’, Australian Journal of Public Administration, 55, 4, pp. 109–123.


� ACPAC. (1997), Resolution—Minimum requirements for the independence of the Auditor-General, as amended at ACPAC Biennial Conference, Sydney, February.


� ACT Legislative Assembly, Hansard, 9 June 2016, p. 1917.


� ACT Auditor-General Act 1996, s. 18; ACT Standing Committee on Public Accounts, Inquiry into ACT Auditor-General Act 1996, Submission No. 2, ACT Auditor-General’s Office, January 2010, pp. 16–17. 


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 41.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 41.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 41.


� The legitimation and decisional/influence functions are considered to be significant elements in assessing a legislature’s ability to hold the Executive to account [refer—Robert Packenham (1970); Lord Norton of Louth (1993; 1998; 1999); Herbert Doring (1995)].


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 24.


� Bob Sendt, 2010 Independent review of the ACT Audit Office, May 2010, p. 37.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 25.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 25.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 25.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 46.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 10.


� Brown, A.J., Olsen, J. and Roberts, P. (2011) Whistling while they work—A good-practice guide for managing internal reporting of wrong doing in public sector organisations, ANU Press, September [online publication].  


� Refer PAC Transcript of evidence, 11 November 2014; PAC Transcript of evidence, 19 April 2016.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 46.


� Des Pearson, 2016 Strategic Review of the ACT Auditor-General, 26 May 2016, p. 13.


� ASX. (2014), ASX Corporate Governance Principles and Recommendations (3rd edn.); Robertson, G. (2009) Independence of Auditors-General—A Survey of Australian and New Zealand legislation, July, Commissioned by the Victorian Auditor-General’s Office; INTOSAI. (2007), Mexico Declaration on the Independence of Supreme Audit Institutions; ACPAC. (1997), Resolution— Minimum requirements for the independence of the Auditor-General, as amended at ACPAC Biennial Conference, Sydney, February; Funnell, W. (1996) ‘Executive Encroachments on the Independence of the Commonwealth Auditor-General’, Australian Journal of Public Administration, 55, 4, pp. 109–123.
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