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Dr Marisa Paterson MLA
ACT LEGISLATIVE ASSEMBLY
MEMBER FOR MURRUMBIDGEE

Mr Peter Cain   
Chair, Scrutiny Committee   
Legislative Assembly Standing Committee Justice and Community Safety    
 
Dear Mr Cain, 
I am writing in response to the Committee’s Report Number 40 seeking the member to respond regarding the Crimes (Sentencing) Amendment Bill 2024.  
I would like to thank the Committee for its careful consideration of the Bill and thank them for their comments around how the Bill interacts with the rights in Section 21 (Right to a fair trial) and Section 22 (Rights in criminal proceedings) of the Human Rights Act 2004. Please see my comments on the Rights in question using the framework in Section 28 of the Act. 
The High Court Barbaro vs The Queen 2014 decision provided that only defence counsel can make a submission to the judge on the range of a sentence. The primary aim of the Crimes (Sentencing) Amendment Bill 2024 is to overturn the decision to see that both the prosecution and defence may make a submission to the judge on sentencing.  
This Bill overturns the High Court decision and reinstates an aspect of sentencing that was previously considered compatible and human rights compliant under Section 21 and Section 22 of the Human Rights Act 2004. 
It is my view, from the evidence received through consultations, the decision of the High Court has impacted the right to a fair trial in the ACT and has led to increased appeals and a very public questioning of the impartiality of sentencing decisions when only the defence can initiate advice to the judge. This Bill is a reinstatement of an aspect of ACT law that contributes to the competency and impartiality of the court to make sentencing decisions, therefore resulting in a fair trial. 
Section 21 of the Act provides that it is a human right to a fair trial, including having criminal charges, and rights and obligations recognised by law, decided by a competent, independent, and impartial court or tribunal after a fair and public hearing.
Allowing the prosecution to enter a submission on range does not limit or alter in anyway the competency, independence, or impartiality of a Court. Indeed, Justice Gaegler in his decision in R v MacNeil-Brown in the Court of Appeal of the Supreme Court of Victoria stated “in my view correct to hold that the prosecution duty to assist a sentencing court to avoid appealable error requires the prosecutor to make a submission on sentencing range if the sentencing court requests such assistance or if the prosecutor perceives a significant risk that the sentencing court would make an appealable error in the absence of assistance. If a sentencing court can be told after the event on an appeal by the prosecution that the sentence it has imposed is outside the available range for reasons articulated after the event by an appellate court which may or may be admit of lengthy exposition, the same sentencing court should in principle be able to expect to be assisted before the event by a prosecution submission as to the available range supported by such exposition of the reasons for that range as might at the time seem both possible and appropriate”. 
A reduction in appealable errors reduces lengthy court proceedings and uncertain futures for all parties involved, ensuring a fair trial. Many of the submissions received in the consultation of this Bill put forward the view that reducing appeals to child sexual abuse and sexual assault trials would have a significant impact on witnesses in reducing the trauma experienced as a result of  lengthy, drawn out court proceedings. There is significant research evidence that details the re-traumatisation of victim/survivors who appear as witnesses in trials. Lengthy appeal processes also have significant detrimental impacts on defendants. Therefore, avoiding appealable error is of benefit to all parties. To again reference Justice Gaegeler in R v MacNeil-Brown “The sentencing court is not bound to accept the submission and may or may not in the event be assisted by it. The sentencing court remains obliged to reach, and to give effect to, the court's own conclusion as to the appropriate sentence but remains entitled to expect to be assisted in so doing by appropriate submissions of law.” 
Section 22 of the Act provides that everyone charged with a criminal offence has the right to be presumed innocent until proven guilty according to law. It also provides that anyone charged with a criminal offence is entitled to minimum guarantees, which includes adequate time and facilities to prepare his or her defence and to communicate with lawyers or advisors chosen by him or her. The right to the presumption of innocence is not impeded by this Bill. This Bill speaks to a person that has been found to be guilty and is being sentenced. This Bill does not alter or impact the provision of adequate time and facilities for their defence. 
In summary, this Bill reinstates an aspect of ACT sentencing law that ensures the upholding of human rights applicable to sections 21 and 22 of the Human Rights Act. It is my view that the High Court decision limited rights applicable to section 21 that has had a detrimental impact on our justice system. This Bill overturns that decision. 
Any further explanation needed in the explanatory statement will be provided, and the revised version tabled in the Assembly when the Bill returns for debate.  
Yours Sincerely,
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Dr Marisa Paterson
18 April 2024 
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