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Resolution of Appointment
[bookmark: _Toc502671585][bookmark: _Toc502671764][bookmark: _Toc502671869][bookmark: _Toc502672802]On 2 December 2020, the Legislative Assembly for the ACT resolved to establish a Standing Committee on Justice and Community Safety ‘to enhance the scrutiny of the Executive, to examine and suggest improvements to any bills referred to it, to enable the citizens of the territory to engage and to participate in law-making and policy review, to enable financial scrutiny of the Executive’s budget proposals and to review annual reports or taxpayer funded agencies’.[footnoteRef:1] [1:  ACT Legislative Assembly, Minutes of Proceedings, No. 2, 2 December 2020, pp. 17-21.] 

The Standing Committee on Justice and Community Safety is responsible for the following policy areas:[footnoteRef:2] [2:  ACT Legislative Assembly, Minutes of Proceedings, No. 2, 2 December 2020, pp. 17-21.] 

ACT Electoral Commission
ACT Integrity Commission
Gaming
Special Minister of State (Justice and Community Safety reporting areas)
Emergency management and the Emergency Services Agency
Policing and ACT Policing
Corrective services
Attorney-General
Consumer affairs
Human rights
Victims of crime
Access to justice and restorative practice
Public Trustee and Guardian
The Committee is also required to examine matters related to corruption and integrity in public administration; and to monitor, review and report on the performance of the Integrity Commission and the Inspector of the Integrity Commission.[footnoteRef:3] [3:  ACT Legislative Assembly, Minutes of Proceedings, No. 2, 2 December 2020, pp. 17-21.] 


[bookmark: _Toc78535726]Terms of Reference 
On 2 December 2020, the Assembly resolved ‘[t]hat the Standing Committee on Justice and Community Safety inquire into the operation of the 2020 ACT election and the Electoral Act and other relevant legislation and policies concerning election-related matters, with particular reference to:
the impact of COVID-19 on the ACT election and mitigation measures taken by the ACT Electoral Commission,
the report of the ACT Electoral Commissioner into the 2020 ACT election,
the timeframe and accessibility of early voting,
the number and location of ordinary polling places,
the implementation, security and transparency of electronic voting,
the efficacy of the six-week campaign period, including restrictions on roadside signage,
improving donation rules and donation reporting timeframes, 
increasing voter turnout and participation in elections and encouraging political activity,
restrictions on campaigning activities outside polling places,
lowering the voting age, and
any other relevant matter.’[footnoteRef:4] [4:  ACT Legislative Assembly, Minutes of Proceedings, No. 2, 2 December 2020, pp. 26.] 

[bookmark: _Toc78535727]Acronyms
	ACTCOSS
	ACT Council of Social Service

	AEC
	Australian Electoral Commission 

	AMC
	Alexander Maconochie Centre

	ANULRSJRH
	Australian National University Law Reform and Social Justice Research Hub

	CaPAD
	Canberra Alliance for Participatory Democracy 

	[bookmark: RowTitle_Acronyms]COVID-19
	Coronavirus disease 2019 caused by severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2)

	ECPT 
	Election Contingency Planning Team 

	EEP
	Eligible elector population 

	EMC
	Early Morning Centre

	eVACS
	Electronic voting and counting system

	ICT
	Information and communications technology

	JACS Committee
	Legislative Assembly Standing Committee on Justice and Community Safety 

	JACS Directorate 
	Justice and Community Safety Directorate of ACT Government

	LAPPERDS
	Legislative Assembly Polling Place and Election Results Display System

	MLA
	Member of the Legislative Assembly

	OSEV
	Overseas e-voting system

	PPE
	Personal protective equipment

	QR code
	Quick response code

	TCCS
	Transport Canberra and City Services
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STANDING COMMITTEE ON JUSTICE AND COMMUNITY SAFETY
INQUIRY INTO THE 2020 ACT ELECTION AND THE ELECTORAL ACT
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[bookmark: _Toc78535728]Recommendations
Recommendation 1
4.18	The Committee recommends that s136B Electoral Act 1992 be amended to provide that any elector may vote during the early voting period without the need to declare they are unable to attend a polling place on election day.
Recommendation 2
4.19	The Committee recommends that s136B Electoral Act 1992 be amended to establish an early voting period of 2 weeks (outside periods of public health emergency).
Recommendation 3
4.20	The Committee recommends that early voting centres be limited to one per electorate for elections conducted during ordinary circumstances (outside periods of public health emergency).
Recommendation 4
5.15	The Committee recommends that any planned/scheduled modifications to the electronic voting system, and any required audits and declarations, be completed before candidate nomination closes.
Recommendation 5
5.21	The Committee recommends that the e-voting system incorporate a voter-verifiable paper record, so the voter can check that their vote was recorded as they intended.
Recommendation 6
5.22	The Committee recommends that the Electoral Act be amended to require a public audit of randomly selected paper records of electronic votes, to compare each ballot against its electronic record and check for discrepancies.
Recommendation 7
5.31	The Committee recommends that ACT Government assess the benefits and risks of providing an online voting system for overseas voters outside periods of public health emergency, and report to the Assembly by March 2022.
Recommendation 8
5.34	The Committee recommends that ACT Government provide the Electoral Commission with assurance of funding for continuous modernisation of ICT systems.
Recommendation 9
5.48	The Committee recommends that the terms of the non-disclosure agreement applied to the release of the electronic voting source code be revised to:
	apply the 60-day restriction on publication only if the source code is available at least six months before the election, and
	give explicit assurance that there is no barrier to publication of findings if the conditions of the agreement are met.
Recommendation 10
5.54	The Committee recommends that the eVACS source code and system documentation be available for inspection at least six months before election day and within seven days of request.
Recommendation 11
5.60	The Committee recommends that the Electoral Act require public release of the electronic voting code and system documentation, and that the scope of this requirement be defined in an instrument under the Act, following consultation with electronic voting experts.
Recommendation 12
6.4	The Committee recommends the Electoral Act be amended to require party secretaries to supply name and address to the Electoral Commission.
Recommendation 13
6.7	The Committee recommends the Electoral Act be amended to require parties to supply dates of birth and email addresses (where available) for purpose of party membership checks.
Recommendation 14
6.14	The Committee recommends ACT Government raise with Commonwealth, state and territory counterparts the potential for a more rigorous test for party name registration with the aim of preventing voter confusion.
Recommendation 15
6.17	The Committee recommends the Electoral Act be amended to limit the number of candidates that a registered party can run to five per electorate.
Recommendation 16
6.21	The Committee recommends the Electoral Act be amended to provide the Commission an extra 24 hours between formal nomination of candidates and commencement of voting.
Recommendation 17
6.27	The Committee recommends that commercial premises only be designated as a polling place if the tenancy agreement permits the Electoral Commission to display prominent signage directing people to the venue throughout the voting period.
Recommendation 18
6.35	The Committee recommends that ACT Government investigate the feasibility of allowing people who are already on the ACT electoral roll to notify change of address up to 6pm on polling day.
Recommendation 19
6.37	The Committee recommends the Electoral Act be amended to expand the definition of ‘eligible elector’ for purpose of telephone voting to include ACT electors based in Antarctica.
Recommendation 20
6.41	The Committee recommends ACT Government assess whether Schedule 4 of the Electoral Act should be amended to define ‘surplus’ as ‘the candidate’s total votes less the quota, if the resulting number of votes is greater than zero’.
Recommendation 21
7.15	The Committee recommends that the current 100 metre exclusion zone for campaigning outside polling places be retained.
Recommendation 22
7.16	The Committee recommends that the Electoral Act be amended to prohibit campaigning on election day, in line with the legislative framework in Tasmania.
Recommendation 23
7.22	The Committee recommends that ACT Government review the legislative powers and resources available to enforce rules on campaigning outside polling places.
Recommendation 24
7.34	The Committee recommends that ACT Government prohibit roadside signs for electoral advertising on public land.  If Constitutional or human rights considerations present a barrier to this outcome, the Committee recommends that ACT Government consult with the community and report to the Assembly on the nearest alternative options by March 2022.
Recommendation 25
7.39	The Committee recommends that ACT Government prohibit the practice of waving electoral signs at the side of the road to attract attention from passing motorists.  If Constitutional or human rights considerations present a barrier to this outcome, the Committee recommends that ACT Government consult with the community and report to the Assembly on the nearest alternative options by March 2022.
Recommendation 26
7.59	The Committee recommends the Electoral Act be amended to allow candidate statements to be lodged earlier in time, at the point of nomination.
Recommendation 27
7.66	The Committee recommends a legislative instrument be established under s292 of the Electoral Act to clarify how an authorisation statement is to appear on printed material.
Recommendation 28
7.69	The Committee recommends a legislative instrument be established under s292 of the Electoral Act to clarify how an authorisation statement is to appear within social media accounts.
Recommendation 29
7.72	The Committee recommends that ACT Government explore options for refining the scope of ‘personal views on social media’ in s293A Electoral Act, to meet the policy intention outlined by the Electoral Commission and avoid unintended consequences; and report to the Assembly by March 2022.
Recommendation 30
7.82	The Committee recommends the Electoral Commission provide regulatory guidance on how it interprets the definition of ‘electoral matter’ in s4 Electoral Act, and how it enforces the offence of ‘disseminating unauthorised electoral matter’ in s292 Electoral Act, to provide clarity to entities outside the electoral process who may be captured under the provisions.
Recommendation 31
7.83	The Committee recommends that ACT Government investigate the feasibility of amending the definition of ‘electoral matter’ in s4 of the Electoral Act to align with the equivalent Commonwealth provision.
Recommendation 32
7.86	The Committee recommends that the Electoral Act be amended to establish the offence of falsely authorising electoral matter, to the extent that such conduct is not already prohibited under section 297.
Recommendation 33
8.12	The Committee recommends that the Electoral Commission provide regulatory guidance to parties and candidates on the interpretation and enforcement of the ban on developer donations under s222I Electoral Act 1992.
Recommendation 34
8.13	The Committee recommends ACT Government use the Development Application database to establish and maintain a public register of property developers as defined in s222C Electoral Act 1992.
Recommendation 35
8.25	The Committee recommends that ACT Government explore options for reinstating the $10,000 cap on political donations, to remove the risk of perception of undue influence of private money in ACT elections; and report to the Assembly by March 2022.
Recommendation 36
8.31	The Committee recommends that ACT Government explore legislative options for banning political donations from foreign sources, consult with the community, and report to the Assembly on preferred options by March 2022.
Recommendation 37
8.37	The Committee recommends that ACT Government explore options for banning donations from tobacco, liquor and gambling entities and associated industry representative bodies.
Recommendation 38
8.53	The Committee recommends the Electoral Act be amended to limit the amount of public funding received by a party or candidate to not exceed the amount of electoral expenditure incurred.
Recommendation 39
8.60	The Committee recommends the Legislative Assembly Standing Committee on Administration and Procedure:
	consult with the Electoral Commission on potential opportunities to streamline and remove duplication in reporting requirements for gifts to MLAs,
	pursue any identified amendments to the ‘statement of registerable interests’ under Continuing Resolution 6 of Standing Orders, and
	publicly report any recommendations for amendment to the Electoral Act, for consideration by JACS Committee and ACT Government.
Recommendation 40
8.63	The Committee recommends that provision be made in the Electoral Act to allow for an 'Alternate Reporting Agent', to assist with reporting duties in peak times.
Recommendation 41
8.66	The Committee recommends the Electoral Commission minimise the conduct of past-year audits within the 7-day reporting period leading up to an election.
Recommendation 42
8.68	The Committee recommends the Electoral Act be amended to extend the timeframe for reporting electoral expenditure from seven days to 21 days.
Recommendation 43
8.79	The Committee recommends ACT Government consider the feasibility of amending s198 Electoral Act to incorporate ‘related political parties’ for the purpose of electoral expenditure cap calculations.
Recommendation 44
8.89	The Committee recommends ACT Government re-establish a legislative prohibition on third party campaigners acting in concert with others, in terms that comply with recent High Court judgments.
Recommendation 45
9.19	The Committee recommends the Electoral Act be amended to permanently reintroduce supporting legislation for telephone voting for voters with disability.
Recommendation 46
9.26	The Committee recommends the Electoral Act be amended to allow mobile polling to be conducted at locations across the ACT where people experiencing homeless gather to access government services and community support.
Recommendation 47
9.31	The Committee recommends that ACT Government investigate options for a process whereby parties and candidates can submit electoral material for distribution to detainees at Alexander Maconochie Centre.
Recommendation 48
9.34	The Committee recommends that voting instructions in multiple languages be provided to voters using either electronic voting or paper ballots in future elections.
Recommendation 49
10.27	The Committee recommends that the voting age be retained at age 18 years.
Recommendation 50
11.4	The Committee recommends that ACT Government consider increased staffing resources for the Electoral Commission commensurate with the increase in legislative functions in recent years.
Recommendation 51
11.7	The Committee recommends that ACT Government review the accommodation provided to the Electoral Commission to assess suitability for their needs.
Recommendation 52
11.11	The Committee recommends that ACT Government review their consultative processes, and identify opportunities to engage with the Electoral Commission early in the development of proposed amendments to the Electoral Act 1992.
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[bookmark: _Toc78535729]1  Introduction
On 2 December 2020 the Assembly passed a resolution requiring the Standing Committee on Justice and Community Safety to inquire and report on the 2020 Election and the Electoral Act. 
[bookmark: _Toc78535730]Conduct of the Inquiry 
On 1 February 2021 the Committee published a media release inviting public submissions by 7 April 2021.  The inquiry was publicised through social media, and direct emails to stakeholders. 
The closing date was extended to 30 April 2021 when it became apparent that some major stakeholders required further time. 
29 submissions[footnoteRef:5] are published on the inquiry webpage and listed at Attachment B.  [5:  https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-2id ] 

Public hearings were held on 19 May 2021 and 26 May 2021.  Witnesses who appeared before the Committee are listed at Appendix A.  Transcripts from day one[footnoteRef:6] and day two[footnoteRef:7] of the hearings are available on the Assembly website.  Video recording of the hearings (day 1[footnoteRef:8] and day 2[footnoteRef:9]) is available via video on demand on the Legislative Assembly website. [6:  http://www.hansard.act.gov.au/hansard/2021/comms/jacs03a.pdf ]  [7:  http://www.hansard.act.gov.au/hansard/2021/comms/jacs04a.pdf ]  [8:  http://aod.dpa.act.gov.au/C28250 ]  [9:  http://aod.dpa.act.gov.au/C28538 ] 

This inquiry took place during the COVID-19 pandemic; therefore, hearings were conducted under COVID-Safe arrangements, with limits on the numbers of people at the hearing table and in the public gallery.
Five questions were taken on notice during the hearings.  The answers to questions[footnoteRef:10] are listed at Appendix C, and available on the inquiry webpage. [10:  https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-8id ] 

[bookmark: _Toc78535731]Structure of the Report
Chapter 2 provides an overview of the 2020 election, and summarises amendments to the Electoral Act 1992 in recent years.   
Chapter 3 outlines the impact of the COVID-19 pandemic on the conduct of the election. 
Chapter 4 examines the question of early voting, including eligibility criteria, and duration of the pre-polling period. 
Chapter 5 focuses on electronic voting, and arrangements to ensure security, integrity and transparency of the electronic voting system.  
Chapter 6 gathers together several administrative topics put forward during the inquiry, including political party registration, candidate nominations, polling places, electoral roll, and calculation of results in the Hare-Clark system. 
Chapter 7 considers campaign matters, including duration of the campaign period, exclusion zones outside polling places, roadside signs (corflutes), publication of candidate information, authorisation of electoral matter, truth in political advertising, and independent and small party candidates. 
Chapter 8 examines campaign finance and disclosure, including donation rules, public funding, donation reporting, and expenditure caps. 
Chapter 9 focuses on participation in elections, including voter turnout, and measures to engage vulnerable voters during an election, such as people with disability, people experiencing homelessness, detainees in Alexander Maconochie Centre, and people from non-English speaking backgrounds.  
Chapter 10 addresses the term of reference relating to lowering the voting age from 18 years to 16 years. 
Chapter 11 looks ahead to the next election, recommending secure resourcing for the Electoral Commission, and a considered and consultative approach to future amendments to the Electoral Act.  
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[bookmark: _Toc78535733]Overview of the 2020 Election
A Territory election is held every four years, on the third Saturday of October.[footnoteRef:11]  Polling day for the 2020 election was 17 October, and early voting commenced on 28 September.   [11:  Section 100, Electoral Act 1992.] 

16 political parties were registered, and 137 candidates nominated to contest the election.[footnoteRef:12] [12:  Submission 8, ACT Electoral Commission, pp. 6 and 21.] 

The final electoral roll was 306,000 eligible electors; an increase of 22,838 from the 2016 election.[footnoteRef:13] [13:  Submission 8, ACT Electoral Commission, p. 16.] 

Of the 137 candidates, 10 Members of ACT Labor, 9 Members of Canberra Liberals, and 6 Members of ACT Greens were elected to the Assembly, across the five electorates of Brindabella, Ginninderra, Kurrajong, Murrumbidgee, Yerrabi. 
Notable features of the 2020 Election
Due to the COVID-19 pandemic, an unusually high number of 15 early voting centres were open for the three-week period between 28 September and 17 October.  On election day, 82 polling places were open.[footnoteRef:14]  [14:  Submission 8, ACT Electoral Commission, p. 44.] 

The Electoral Commission employed 353 staff to operate the early voting centres, compared with 100 staff at the 2016 election.  458 staff were employed to work at the additional polling places on election day.[footnoteRef:15] [15:  Submission 8, ACT Electoral Commission, pp. 61-62.] 

76% of people voted early in the 2020 election (ie. before polling day), which the Electoral Commission reports is an historical Australian record.  This figure includes postal votes, and compares with 38.9% in 2016 and 31.2% in 2012.[footnoteRef:16]  (When excluding postal votes, 69% of electors voted early onsite at an early voting centre.  Early voting centre votes accounted for 26.9% of all votes in 2012, and 20.3% in 2008.)[footnoteRef:17] [16:  Submission 8, ACT Electoral Commission, p. 33.]  [17:  Submission 8, ACT Electoral Commission, p. 34.] 

A second record was set with 94% of early votes cast electronically.  The Electoral Commission reports that ‘[t]his is another significant increase in both absolute numbers (72,203 in 2016 and 50,767 in 2012) and percentage terms (86.2% in 2016 and 82.3% in 2012).[footnoteRef:18]  [18:  Submission 8, ACT Electoral Commission, p. 34.] 

The historically low informal vote rate of 1.54% is a third record set during the 2020 election.[footnoteRef:19] [19:  Submission 8, ACT Electoral Commission, p. 74.] 

22,317 postal votes were dispatched in 2020, and 17,172 were returned before 23 October (the last date for receipt of postal votes) and admitted to the count.[footnoteRef:20]  [20:  Submission 8, ACT Electoral Commission, p. 40.] 

There was a decline in interstate voting, due to limited travel during the pandemic, with 111 votes issued at the offices of the state and territory electoral commissions during the 2020 election, compared to 557 in 2016 and 559 in 2012.[footnoteRef:21]  [21:  Submission 8, ACT Electoral Commission, p. 40.] 

The Electoral Commission received 135 complaints about alleged breaches of the Electoral Act,[footnoteRef:22] and 16 allegations of breaches of the 100-metre exclusion zone outside polling places.[footnoteRef:23]  There were 17 complaints about the placement of campaign advertisements on public unleased land.[footnoteRef:24]  No unauthorised material was sent for prosecution in 2020 election.[footnoteRef:25]   [22:  Submission 8, ACT Electoral Commission, p. 50.]  [23:  Submission 8, ACT Electoral Commission, p. 53.]  [24:  Submission 8, ACT Electoral Commission, p. 53.]  [25:  Submission 8, ACT Electoral Commission, p. 52.] 

Recent Amendments to the Electoral Act 1992 
The Electoral Act 1992 was amended by the following instruments in the period between the 2016 and 2020 elections:
COVID-19 Emergency Response Legislation Amendment Act 2020 (No.2)
Electoral Legislation Amendment Act 2020
Electoral Amendment Act 2020
Legislative Assembly Legislation Amendment Act 2017
Statute Law Amendment Act 2017 (No 2)
Red Tape Reduction Legislation Amendment Act 2018.
Description of these amendments is provided in the submissions by the Electoral Commission and ACT Government.[footnoteRef:26]  [26:  Submission 8, ACT Electoral Commission, p. 13; Submission 11, ACT Government.] 

The final amendments were passed in July, just two months before the commencement of voting.  
[bookmark: _Toc502671588][bookmark: _Toc502671766][bookmark: _Toc502671872][bookmark: _Toc502672804][bookmark: _Toc78535734]COVID-19 Pandemic
Conducting an Election during a Pandemic
One of the terms of reference for this inquiry is the impact of the COVID-19 pandemic on the election.  On 16 March 2020, the Minister for Health declared a public health emergency under the Public Health Act 1997 in response to the COVID-19 pandemic.[footnoteRef:27]  This authorised the Chief Health Officer to make a series of emergency directions to contain the spread of the virus, including restrictions on movement and public gatherings.[footnoteRef:28] [27:  Public Health (Emergency) Declaration 2020 (No 1), https://legislation.act.gov.au/ni/2020-153/.]  [28:  ACT Government, Public Health Directions, https://www.covid19.act.gov.au/act-status-and-response/act-public-health-directions#:~:text=ACT%20Public%20Health%20Directions%20%20%20%20Name,%20%20NI2021-265%20%203%20more%20rows%20.] 

The Electoral Commission’s planning for the election, and the management of risk during the changing circumstances of the pandemic, is detailed in the Election Report 2020, and summarised below.  
The Electoral Commission stated that the main considerations in planning for the election were health and safety, and electoral integrity:
‘[T]he ACT Electoral Commission was mindful of the enduring impact of the COVID-19 pandemic and assumed ongoing and fluctuating community restrictions for its long-term planning for the conduct of the election.  The Commission considered these impacts in terms of health and safety and electoral integrity from the perspective of government, political parties and candidates, the ACT electoral staff and the wider ACT community.’[footnoteRef:29]  [29:  Submission 8, ACT Electoral Commission, p. 10.] 

The risks identified by the Commission in conducting an election during a pandemic were: health and safety of electors; risks to election staff; electioneering; community engagements; voter anxiety; remote working arrangements; lack of capacity and certainty; mobile polling; potential absence of key Electoral Commission staff; and the need to engage, train, and deploy 700 polling staff.[footnoteRef:30] [30:  Submission 8, ACT Electoral Commission, p. 10.] 

The Electoral Commission established an Election Contingency Planning Team (ECPT) to develop options for the conduct of the election, comprising ACT Policing, Health Directorate, Solicitor-General’s office, Shared Services ICT, and Australian Cyber Security Centre.  The options identified were: no change to date or election format; universal online voting; universal postal voting; extend the election as per extant legislation; defer the election through amended legislation; or expanded early voting.[footnoteRef:31] [31:  Submission 8, ACT Electoral Commission, p. 11.] 

After consultation with the ECPT, the Electoral Commission chose the sixth option of expanded early voting:
‘[T]he expanded early voting model best assured continued electoral integrity, required minimal legislative amendments, and provided a responsible and adaptive response to mitigate the community health risks of the virus as known at that time, and importantly guarded against possible further waves of outbreaks that may have occurred over the period leading up to the election.’[footnoteRef:32] [32:  Submission 8, ACT Electoral Commission, p. 12.] 

The Commission presented this recommendation to the Legislative Assembly through a Special Report tabled in May 2020, seeking amendment to the Electoral Act to authorise all electors to vote early.[footnoteRef:33]   [33:  ACT Electoral Commission (May 2020) Impact of the COVID-19 Pandemic on the 2020 ACT Legislative Assembly 
Election: A special report by the ACT Electoral Commission.] 

The Electoral Commissioner increased the number and operating hours of early voting centres, and employed extra staff at each polling centre:
‘to increase the number of queue controllers and e-voting officers within each early voting location.  This decision allowed for a queue controller to be stationed at the head of any queue, directing electors to a place in front of an issuing table, as is typically the practice within ACT polling places.  The second queue controller provided for the additional oversight of COVID social distancing measures within any queue that may have formed.  The addition of a second e-voting officer allowed for each electronic voting screen to be sanitised after every voter, while still ensuring that assistance was available to e-voting electors at all times.’[footnoteRef:34]  [34:  Submission 8, ACT Electoral Commission, p. 61.] 

Public health restrictions required additional equipment and logistics at polling places:
‘New materials such as social distancing floor markers, room capacity and COVID check in posters and posters displaying COVID-safe procedures and practices, were developed for display within each polling location.  Personal Protective Equipment (PPE), such as disinfectant, hand-sanitiser, masks and Perspex ‘sneeze-screens’ were procured in large numbers and dispersed across all facets of the Commission’s event conduct.’[footnoteRef:35] [35:  Submission 8, ACT Electoral Commission, p. 63.] 

The July 2020 amendments to the Electoral Act also authorised the Electoral Commission to establish an online voting system for registered voters who were overseas at the time of the election, due to the delays in the global postal system during the pandemic; and a telephone voting system for blind and vision-impaired voters.[footnoteRef:36]  [36:  COVID-19 Emergency Response Legislation Amendment Act 2020 (No 2), https://www.legislation.act.gov.au/a/2020-27/ ] 

The expanded operations at polling places (more staff, more venues, longer venue hire, PPE) as well as additional communications and the online voting system for overseas voters, resulted in significant expansion to the Electoral Commission’s budget.  The Commissioner states that he requested $5 million from Treasury, and received $3.8 million ‘with assurance of more if needed’.[footnoteRef:37]  The total budget for the 2020 Election was $8 million,[footnoteRef:38] compared with $4.854 million for the 2016 election.[footnoteRef:39] [37:  	Submission 8, ACT Electoral Commission, p. 12.]  [38:  Submission 8, ACT Electoral Commission, p. 77.]  [39:  Elections ACT, Report on the ACT Legislative Assembly Election 2016, p. 77. ] 

As discussed in Chapter 9, some of the Electoral Commission’s usual practices, such as mobile polling at hospitals, nursing homes and the Alexander Maconochie Centre, and employment of bilingual educators, were cancelled due to public health concerns during the pandemic.[footnoteRef:40] [40:  Submission 8, ACT Electoral Commission, pp. 29-30, 45.] 

Views expressed in Submissions and Hearings
A strong theme in submissions to this inquiry was that the election was conducted well under very difficult circumstances.  
‘[T]he ACT election ran very well during COVID and the mitigation measures were more than was necessary, which is exactly what you should have done.’[footnoteRef:41]  [41:  Submission 1, Michael Beahan.] 

‘The election was, by and large, administered competently by the Electoral Commission particularly in rapidly changing circumstances… the Liberal Party appreciated the open and frank communication as to how the risks of COVID-19 were going to be managed through the campaign, in particular during the voting process.’[footnoteRef:42]  [42:  Submission 10, Canberra Liberals. ] 

‘Overall, my impression as a voter and a frontline official was that the Commission’s COVID-19 response measures were well executed.’[footnoteRef:43] [43:  Submission 16, Andrew Donnellan.] 

‘This Submission is generally positive about the measures taken by Elections ACT in 2020 to mitigate the risks of COVID-19.’[footnoteRef:44]  [44:  Submission 24, Canberra Progressives.] 

Some submissions called for some of the temporary measures put in place for the 2020 election to be restored permanently for future elections, particularly the expanded access to early voting, online voting for overseas electors, and telephone voting for blind and vision-impaired voters.[footnoteRef:45]  These suggestions are discussed under relevant headings in this report.  [45:  For example, Submission 11, ACT Government.] 

[bookmark: _Toc78535735]Early Voting 
Legislative framework
In ordinary times, a voter may submit their vote at an early voting centre if they expect to be unable to attend a polling place on polling day.[footnoteRef:46]   [46:  Section 136B Electoral Act 1992.] 

Due to the risks presented by the COVID-19 pandemic, the Electoral Act was temporarily amended to allow any eligible elector to vote during the early voting period for the 2020 election.[footnoteRef:47]  This was to ‘prevent large crowds of electors gathering on polling day as is normally the case, and thereby reduce the potential for exposure to, and spread of, COVID-19.’[footnoteRef:48]  These provisions do not apply to future elections.   [47:  COVID-19 Emergency Response Legislation Amendment Act 2020 (No 2), https://www.legislation.act.gov.au/a/2020-27/]  [48:  Explanatory Statement to COVID Emergency Response Legislation Amendment Bill 2020 (No 2), https://www.legislation.act.gov.au/View/es/db_62513/20200618-74283/PDF/db_62513.PDF ] 

Early Voting during the 2020 Election
The times and locations of early voting were more extensive for the 2020 election than previous elections.  Fifteen early voting locations were open every day of the early voting period, including weekends and public holidays, from 9am to 5pm with extended hours of 9am to 8pm on Fridays.[footnoteRef:49]  [49:  Submission 8, ACT Electoral Commission, p. 34.] 

As mentioned above at paragraph 2.7, 76% of people voted early in the 2020 election, which the Electoral Commission reports is an historical Australian record.  This figure includes postal votes, and compares with 38.9% in 2016 and 31.2% in 2012.[footnoteRef:50]  (When excluding postal votes, 69% of electors voted early onsite at an early voting centre.  Early voting centre votes accounted for 26.9% of all votes in 2012, and 20.3% in 2008.)[footnoteRef:51] [50:  Submission 8, ACT Electoral Commission, p. 33.]  [51:  Submission 8, ACT Electoral Commission, p. 34.] 

The Electoral Commission published data showing the declining trend in ordinary voting at ACT elections, and the increasing trend in early voting.  A table is available on page 6, and a graph is available on page 47 of the Election Report.[footnoteRef:52] [52:  https://www.parliament.act.gov.au/__data/assets/pdf_file/0004/1754491/Submission-008-ACT-Electoral-Commission.pdf ] 

‘The percentage of voters attending an early voting centre and casting their vote before election day has increased markedly at every ACT election held since 1995. Where one in ten electors cast an early vote in 1995, over one in three electors cast an early vote in 2016, with the number increasing further to seven in ten electors in the pandemic-affected 2020 election.’[footnoteRef:53]  [53:  Submission 8, ACT Electoral Commission, p. 47.] 

Views expressed in Submissions and Hearings
Early voting was a common theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Allow universal access to early voting in future elections, 
Return to early voting as the exception, with limited access, or 
[bookmark: _Hlk75096846]Compromise arrangement of universal access but reduced timeframe for early voting. 
The Electoral Commission is strongly supportive of expanded access to early voting:
‘The Commission maintains the view that the trend towards early voting will continue and is an inevitable result of the expectations of the electorate.  The Commission considers that this trend should be recognised, accepted and integrated in legislation, planning and delivery of the election.  The Commission recognises that this may require political parties to adapt the way that they conduct their campaigns to attract the early vote of electors.’[footnoteRef:54]  [54:  Submission 8, ACT Electoral Commission, p. 48.] 

Liberal Democrats supported early voting as it is more accessible for the community: 
‘There is also the element of fairness in all this, because a lot of the people who are in more disadvantaged groups in society find it hard to turn up on one day.  The term “convenience voting” is thrown around in relation to this early voting.  What is wrong with convenience, especially if it helps poorer people get to the poll and they do not have to make up a reason?’[footnoteRef:55]  [55:  Proof Transcript of Evidence, 26 May 2021, p. 76.] 

Canberra Liberals prefer a return to an election day, rather than an election period:
‘Pre poll should be the exception, not the norm.  Despite this, over recent elections the level of pre-polling has increased dramatically.  While the 2020 election was clearly an exception due to COVID-19, under normal circumstances there should be a stricter enforcement of only allowing pre-poll voting for those unable to vote on polling day.’[footnoteRef:56]  [56:  Submission 10, Canberra Liberals. ] 

Some political parties spoke of the logistical challenges of canvassing at polling booths, and the communication challenges of maintaining a clear message, over an extended timeframe:
‘The 3 week polling period in the last election was clearly popular.  However it has the disadvantage of making it harder for candidates and parties to communicate their policies to voters and to have proper discussion and a contest of ideas.  It also diminished the community celebration of all voting together at our local school.’[footnoteRef:57] [57:  Submission 15, Caroline Le Couteur.] 

‘[T]he 3-week pre-poll period is an enormous logistical burden on political parties in ensuring that polling booths are manned.  Given the objective of pre-polling centres is to provide convenience for those unable to vote on polling day, we believe that a 2 week pre-poll voting period is sufficient.’[footnoteRef:58]  [58:  Submission 10, Canberra Liberals.] 

‘The Canberra Progressives note that the major parties had people handing out ‘how to vote’ material at polling places for every day of the entire three week voting period, whereas our party was unable to provide such resources other than for some polling places for some of the time.’[footnoteRef:59]  [59:  Submission 24, Canberra Progressives, p. 3.] 

Some participants in the inquiry suggested early voting be able to everyone, but within a smaller window of time of one week or two weeks:
‘I suggest cutting the universal voting period down to one week, but having polling places open to say 7pm – except on the last day – so people can vote after work. This would give voters considerable flexibility in voting time and day while keeping the focus on the end of the election period when all policies should be on display and considered.’[footnoteRef:60] [60:  Submission 15, Caroline Le Couteur.] 

‘Intuitively, one would think that over a two week period that would probably be reasonable, especially for people that are shiftworkers, night workers, have families.  For them to find a period on their rotating roster and be able to actually attend the polling place on a day that buses may not necessarily be running, for them to have a sufficient amount of time to vote, I think a two-week period would probably be appropriate.’[footnoteRef:61]  [61:  Proof Transcript of Evidence, 26 May 2021, p. 76.] 

The Belco Party suggested that (in non-pandemic times) early voting might occur at one central location in each electorate.[footnoteRef:62] [62:  Submission 28, Belco Party. ] 

Future arrangements for Early Voting
The Electoral Commission told the Committee that early voting is unrestricted in some parts of Australia: ‘Queensland, Western Australia and the Northern Territory — have wholly embraced the trend towards early voting by removing the eligibility requirement for an early vote by allowing any elector to have an early vote.’[footnoteRef:63]  [63:  Submission 8, ACT Electoral Commission, p. 48.] 

Expanded access to early voting is a recommendation of the Auditor General report on the 2016 election,[footnoteRef:64] the Select Committee on the 2016 Election and Electoral Act,[footnoteRef:65] and the Electoral Commission report on the 2020 election.[footnoteRef:66] [64:  ACT Auditor General Report No. 2 of 2017, 2016 ACT Election, recommendation 3, https://www.audit.act.gov.au/__data/assets/pdf_file/0015/1180005/Report-No-2-of-2017-2016-ACT-Election.pdf ]  [65:  Legislative Assembly Select Committee on the 2016 Election and Electoral Act, recommendation 21, https://www.parliament.act.gov.au/__data/assets/pdf_file/0020/1133336/Select-Committee-on-the-2016-ACT-Election-and-Electoral-Act-Report.pdf. ]  [66:  Submission 8, ACT Electoral Commission.] 

Committee comment
The Committee notes the increasing uptake of early voting in recent elections, and the recommendations by the Electoral Commission and the Auditor-General that expanded early voting in territory elections be pursued as a deliberate strategy. 
The Committee notes the increasing community expectation of access to early voting needs to be weighed against the concern expressed by candidates and parties about the challenges of canvassing at multiple polling places over an extended period.  
The Committee suggests a compromise arrangement may meet the needs of most stakeholders, and therefore recommends universal eligibility for early voting, but for a two-week period, and at limited locations.
	[bookmark: _Toc78382463]Recommendation 1
[bookmark: _Toc78382464]The Committee recommends that s136B Electoral Act 1992 be amended to provide that any elector may vote during the early voting period without the need to declare they are unable to attend a polling place on election day.

	[bookmark: _Toc78382465]Recommendation 2
[bookmark: _Toc78382466]The Committee recommends that s136B Electoral Act 1992 be amended to establish an early voting period of 2 weeks (outside periods of public health emergency).

	[bookmark: _Toc78382467]Recommendation 3
[bookmark: _Toc78382468]The Committee recommends that early voting centres be limited to one per electorate for elections conducted during ordinary circumstances (outside periods of public health emergency). 



[bookmark: _Toc502672957][bookmark: _Toc78535736]Electronic Voting 
Conduct of the 2020 election
During the 2016 election, electronic voting was available only in six pre-poll voting centres.  For the 2020 election, use of electronic voting was expanded significantly, to manage the risks presented by the COVID-19 pandemic.  
As a result, seven out every ten voters (70%) cast their vote electronically in 2020, more than double the number during the 2016 election (33%).  94% of early votes were cast electronically.[footnoteRef:67] [67:  Submission 8, ACT Electoral Commission, p. 64.] 

The election result was known in record time, through the combination of scanning of paper ballots with electronic voting and the eVACS counting system.
Electronic voting in the 2020 election contributed to the lowest ever informality rate of 1.54%.[footnoteRef:68]  [68:  Submission 8, ACT Electoral Commission, p. 74.] 

Risks and benefits of Electronic Voting
When effectively implemented, electronic voting systems provide accurate vote counting, timely transmission of results, and secure electoral processes.  The benefits of electronic voting include reducing inadvertent informal votes, providing an early indication of the likely election result on election night, and faster completion of the final election results.  Electronic voting can enable the safe conduct of elections during a crisis (such as a pandemic), and enhance accessibility for electors who cannot easily access on-site voting due to factors such as geographical location or disability. 
However, the major risk of electronic voting is the that cyber-attack may undermine security and integrity of the voting system, and the possibility that such an attack may not be detected.  This would undermine community confidence in the electoral system, which is damaging for democracy.  This risk needs to be managed through cyber-security and incident response capability, and continuous upgrade of ICT systems.
When discussing the security risks of electronic voting during the hearing, the Electoral Commissioner pointed out that an entirely paper ballot system also present risks, suggesting there is no completely risk-free alternative to electronic voting.[footnoteRef:69]  [69:  Proof Transcript of Evidence, 19 May 2021, p. 6.] 

The Auditor-General’s report on the 2016 election recommended: ‘Elections ACT should develop a strategy to foster an increase in electronic voting.’[footnoteRef:70] [70:  ACT Auditor General Report No. 2 of 2017, 2016 ACT Election, recommendation 4, https://www.audit.act.gov.au/__data/assets/pdf_file/0015/1180005/Report-No-2-of-2017-2016-ACT-Election.pdf] 

[bookmark: _Toc78535737]Security and Integrity 
Errors in the counting module
In their submission, Vanessa Teague, T Wilson-Brown, Andrew Conway and Thomas Haines told the Committee that they had identified errors in the eVACS counting module supporting electronic voting in the 2020 election.[footnoteRef:71] [71:  Submission 3, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown. ] 

The Electoral Commission described the issue and their response in this way:
‘Mr Conway and Ms Teague correctly identified that eVACS® had implemented a misinterpretation of the Electoral Act surrounding this counting mechanism implementing a distribution of this later grouping of transfer values as a separate count, rather than grouping all vote values with the transfer value of 1… As identified by the report authors, none of the above counting issues altered the result of the counts for the 2020 ACT election.  Regardless, all the above issues have been rectified in eVACS® for future elections since receipt of the report.’[footnoteRef:72]   [72:  Submission 8, ACT Electoral Commission, pp. 37-38.] 

The Electoral Commission acknowledged they ‘had some difficulty implementing the change within the eVACS® counting system’.[footnoteRef:73]  [73:  Submission 8, ACT Electoral Commission, p. 58.] 

Finalising electronic voting system early in election period
Andrew Donnellan told the Committee the voting module audit was completed four days before polling, and the counting module audit completed ten days after polling commenced. 
‘It seems incredibly risky to leave the process of completing the audit for the voting module until four days before polling, and not completing the audit for the counting module until ten days after polling has commenced. The late timeframe for auditing seems inevitable, however, given the overall timeframe for the redevelopment of an entire complex, bespoke election management system.’[footnoteRef:74]  [74:  Submission 16, Andrew Donnellan.] 

The Electoral Commission told the Committee that the testing, certification, and deployment of eVACS was delayed due to the late legislative changes passed by the Assembly on 2 July 2020.[footnoteRef:75] [75:  Electoral Commission, additional information submitted after hearing, available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-7id. ] 

Committee Comment
The Committee recommends that the electronic voting system be finalised, audited and certified before the final date for candidate nomination.  The Committee makes comment elsewhere in this report on the desirability of avoiding amendments to the Electoral Act within 12 months of an election (see paragraph 11.14).  
	[bookmark: _Toc78382469]Recommendation 4
[bookmark: _Toc78382470]The Committee recommends that any planned/scheduled modifications to the electronic voting system, and any required audits and declarations, be completed before candidate nomination closes. 


Audit of electronic voting system 
The Electoral Commission told the Committee that audits of the ballot paper scanning system have been conducted since the system was introduced in 2008, ‘with zero occurrence to date of any discrepancies on the numbering of ballot papers against recorded preferences.’[footnoteRef:76]  [76:  Electoral Commission, additional information submitted after hearing, available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-7id.] 

Vanessa Teague, T Wilson-Brown, Andrew Conway and Thomas Haines put the view that ‘the current paper vote scanning audit processes are not sufficient to guarantee the accuracy of the system’, and they recommend ‘publicly verifiable audits of the original paper ballots in the presence of scrutineers’:[footnoteRef:77]  [77:  Submission 20, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown, pp. 5-6.] 

‘It is not good enough that there is no evidence of manipulation – a voting system should offer voters and scrutineers solid evidence that the votes are private and the announced result is correct.’[footnoteRef:78] [78:  Submission 20, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown, p. 3.] 

During the hearing, Vanessa Teague told the Committee that ‘well designed electoral legislation’ should ‘specify an electoral process that shows the scrutineers that the whole election was properly conducted’, and that some jurisdictions in the United States require that ‘electronic results do not get certified until there has been a public risk-limiting audit of the paper records’.[footnoteRef:79] [79:  Proof Transcript of Evidence, 19 May 2021, p. 37.] 

ACT Greens suggested that the voting process include a paper printout of electronic votes which could be verified by the voter and put in the ballot box as an auditable vote.[footnoteRef:80] [80:  Submission 23, ACT Greens, p. 11.] 

Committee Comment
The Committee considers that a public audit of the accuracy of the electronic voting system would foster public confidence in the electoral process.  
	[bookmark: _Toc78382471]Recommendation 5
[bookmark: _Toc78382472]The Committee recommends that the e-voting system incorporate a voter-verifiable paper record, so the voter can check that their vote was recorded as they intended.

	[bookmark: _Toc78382473]Recommendation 6
[bookmark: _Toc78382474]The Committee recommends that the Electoral Act be amended to require a public audit of randomly selected paper records of electronic votes, to compare each ballot against its electronic record and check for discrepancies.


Internet Voting 
Some participants in the inquiry told the Committee that internet voting of any type should be forbidden because the security risks are too great.
Rajeev Gore recommended that the Electoral Act ‘[f]orbid any sort of internet election, on any scale’.[footnoteRef:81]   [81:  Submission 17, Rajeev Gore.] 

Vanessa Teague, T Wilson-Brown, Andrew Conway and Thomas Haines recommended ‘that Internet voting be discontinued, due to the high levels of risk involved in current Internet voting technology.’[footnoteRef:82] [82:  Submission 3, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown.] 

Online voting was used for the first time in the 2020 election, in the unusual circumstances of the pandemic, and only by overseas voters.  The electronic voting system used at early voting centres within the ACT is not connected to the internet.  
In July 2020, the Electoral Act was amended to temporarily enable electronic voting for ACT electors who were overseas at the time of the election.[footnoteRef:83]  The rationale for these amendments was to ensure that overseas voters could lodge their vote before the deadline for receipt of postal votes, given the delays in international postal services due to the pandemic.’[footnoteRef:84] [83:  COVID Emergency Response Legislation Amendment Act (No 2).]  [84:  Explanatory Statement to COVID Emergency Response Legislation Amendment Act (No 2), https://www.legislation.act.gov.au/View/es/db_62513/20200618-74283/PDF/db_62513.PDF ] 

The Electoral Commission described the Overseas e-voting system (OSEV) in their submission:
‘In a reaction to the spike in rejected postal votes and the disenfranchisement of overseas electors, the Electoral Commission recommended and ultimately implemented a limited online e-voting system for electors based outside of Australia.  Elections ACT designed the Overseas e-voting system (OSEV) with system security, process integrity and vote integrity at its core.  Working with the Australian Signals Directorate and the Australian Cyber Security Centre (ACSC), Elections ACT refined the design and processes to implement a safe and secure system that could be trusted by ACT electors to capture vote preferences from an overseas location using the internet.’[footnoteRef:85]  [85:  Submission 8, ACT Electoral Commission, p. 42.] 

During the 2020 election, 1,554 overseas e-votes were admitted into the election count.  The Electoral Commission told the Committee that the OSEV system was successful in ensuring overseas voters could participate in the election:
‘At the time of writing, in April 2020, only 22 postal votes from overseas locations had been received after the legislated deadline.  This is in stark contrast to the 560 overseas postal votes rejected following the 2016 election.’[footnoteRef:86]  [86:  Submission 8, ACT Electoral Commission, p. 43.] 

The Electoral Commission does not propose to extend the use of online voting, however they would like to see it continue to be available in future elections for overseas voters:
‘While the Commission remains cautious regarding the introduction of online voting to a broader elector base at ACT elections, the implementation of OSEV, the Overseas e-voting System at the 2020 election should be viewed as a significant success.’[footnoteRef:87]  [87:  Submission 8, ACT Electoral Commission, p. 43.] 

Several submissions to this inquiry recommended that the Electoral Act be amended to permanently reintroduce overseas electronic voting, by reinstating the temporary provisions in place for the 2020 election during the pandemic.[footnoteRef:88] [88:  Submission 8, ACT Electoral Commission, recommendation 11; Submission 11, ACT Government; Submission 19, ACT Labor, Submission 23 ACT Greens.] 

Committee Comment
The Committee notes that the overseas electronic voting system was authorised and designed in the dramatic and urgent circumstances of the pandemic.  If online voting is to be used for future elections, there should first be a considered analysis of the risks and benefits of online voting in ordinary (non-pandemic) circumstances.  
	[bookmark: _Toc78382475]Recommendation 7
[bookmark: _Toc78382476]The Committee recommends that ACT Government assess the benefits and risks of providing an online voting system for overseas voters outside periods of public health emergency, and report to the Assembly by March 2022.    


Funding for Modernisation of ICT Systems
In its report on the 2020 Election, the Electoral Commission stated: ‘There is a need for assurance of funding to the Commission dedicated to the necessary continuous modernisation of the ICT systems such as eVACS, OSEV, and the Electoral Management System.’[footnoteRef:89] [89:  Submission 8, ACT Electoral Commission, p. 81.] 

The Electoral Commissioner elaborated during the hearing:
‘The ICT systems that enable our electronic voting will continue to need upgrading… We cannot simply turn eVACS back on in four years’ time and expect that it will run as we saw for 2020.  The systems around it—LAPPERDS, OSEV and our management systems, collectively—will need continued work.  That is going to take some additional resources.’[footnoteRef:90]  [90:  Proof Transcript of Evidence, 19 May 2021, p. 4.] 

	[bookmark: _Toc78382477]Recommendation 8
[bookmark: _Toc78382478]The Committee recommends that ACT Government provide the Electoral Commission with assurance of funding for continuous modernisation of ICT systems.


[bookmark: _Toc78535738]Transparency 
Vanessa Teague, T Wilson-Brown, Andrew Conway and Thomas Haines told the Committee that the independent audit and certification process for the electronic voting system is inadequate, and that transparency would better enable serious errors and vulnerabilities in the electronic voting system to be discovered and addressed.[footnoteRef:91] [91:  Submission 3, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown.] 

‘The current auditing processes do not adequately examine the software systems.  We know of several errors that went undetected in the counting module.  There could be multiple errors in the pollsite evoting, Internet voting, or paper ballot scanning modules that went undetected throughout the electoral process.’[footnoteRef:92]  [92:  Submission 20, p. 3.] 

Ms Teague and her colleagues recommend that ‘the code and related documents be made openly available to public scrutiny, rather than entrusted to small number of auditors chosen by Elections ACT.’[footnoteRef:93] [93:  Submission 20, p. 4.] 

Several submissions mentioned the importance of electronic voting code and system documentation being made available for independent examination:
‘Public confidence in the software requires timely exposure of the code for scrutiny by software professionals.’[footnoteRef:94] [94:  Submission 23, ACT Greens. ] 

Conditions on release of information 
At previous elections the source code for the electronic voting system was publicly released, however in 2020 the Electoral Commission chose to release the source code only to people who signed a non-disclosure agreement.  
The Electoral Commissioner told the Committee that the Commission now regulates access to the source code in order to protect public confidence in the electoral system.  
‘The intention of that agreement was to have kept the integrity of the code in so far as the opportunity should be afforded to the commission to consider such assertions, as they might arise, of any irregularities or issues with the coding, so as to avoid unnecessary community angst or concern, or doubts about the integrity of the coding, and therefore the outcome of the election.  Otherwise, there is potential, in this era of information and social media pervasiveness, for anyone to make such an assertion and put it out in the media tomorrow and for me to have to race around to try to address those issues and do all that I can to enhance or restore the trust and integrity of the system, regardless of the veracity or the integrity of that assertion.  So it is all about ensuring that we have a balanced and, I think, a considered approach to any such suggestions of coding or other errors.’[footnoteRef:95]   [95:  Proof Transcript of Evidence, 19 May 2021, p. 7.] 

The non-disclosure agreement includes a 60 day prohibition on publishing findings.  The Commissioner told the Committee that:
‘[T]he intent of the non-disclosure agreement, or the deed of confidentiality, for the 2020 eVACS code was, in this current era of potential misinformation or deliberate disinformation, to allow the commission an opportunity to work for a defined period of time with anyone who would assert or offer that there are issues with the code—60 days in this case—during which time we would work with the vendor, or members of the public, or whomever might raise such an issue.  At that time—after that deed expired, the 60 days—the findings would be able to be released by the person who claimed to have made such findings, but not the code.’[footnoteRef:96] [96:  Proof Transcript of Evidence, 19 May 2021, pp. 6-7.] 

Some submitters called for the Electoral Commission to revert to the policy position of making the eVACS source code and system documentation openly available, without the condition of a non-disclosure agreement.  ACT Labor told the Committee:
‘While we understand the need to ensure confidence in the eVACS system is not undermined unnecessarily, we believe that putting up barriers to access and implementing restrictions on public discussion do not best serve this interest.’[footnoteRef:97]  [97:  Submission 19, ACT Labor.] 

Andrew Donnellan expressed concern that the deed was ‘developed without adequate consultation with relevant experts in the community’.[footnoteRef:98]  [98:  Submission 16, Andrew Donnellan, p. 3.] 

Vanessa Teague and T Wilson-Brown told the Committee they held concerns about the terms of the non-disclosure agreement, and refused to sign it:
‘There was a 60-day minimum disclosure period.  Given that they did not even make it available until after voting had started, by my count, even if I had got the code as soon as I saw the NDA, started looking at it straightaway, found something immediately and told them about it straightaway, that period of 60 days would have a very good chance of overshooting the end of the period where a candidate who was potentially affected by some of those issues might have chosen, if they had known about them, to challenge the election result.  I do not think that that is okay.  It is really important to have the capacity to tell potentially affected people.  It is up to the candidates and the courts to choose to take advantage of something that has gone wrong; it is not up to me to promise to keep it secret and it is not up to the Electoral Commission to keep it secret… Sixty days would be fine if the code was available six months before the election but 60 days that overlaps that critical election period is not fine.’[footnoteRef:99]  [99:  Proof Transcript of Evidence, 19 May 2021, p. 38; see also Proof Transcript of Evidence, 19 May 2021, p. 34.] 

Ms Teague’s second concern about the non-disclosure agreement related to her belief that it does not guarantee the researcher may release their findings after 60 days.  Her preference is that the clause ‘the researcher may disclose their findings publicly only if they have told the commission 60 days in advance’ include the phrase ‘if and only if’.[footnoteRef:100] [100:  Proof Transcript of Evidence, 19 May 2021, p. 38.] 

Committee Comment
The Committee considers it is reasonable for the Electoral Commission to apply a non-disclosure agreement before release of the source code for electronic voting.  The 60-day timeframe provides the Commission time to engage with the independent expert who examined the code, respond to their findings, clarify accuracy, institute corrections to any problems identified, and prepare for public comment on the release of the findings.
It was unfortunate that implementation of the non-disclosure agreement during the 2020 election coincided with the delays in finalising the source code.  The Committee makes comment elsewhere in this report on the desirability of avoiding amendments to the Electoral Act within 12 months of an election (see paragraph 11.14).  
The Committee considers it is reasonable for the Electoral Commission to adjust the terms of the on-disclosure agreement to account for unexpected circumstances; and to strengthen communication about the terms of the non-disclosure agreement.  
	[bookmark: _Toc78382479]Recommendation 9
[bookmark: _Toc78382480]The Committee recommends that the terms of the non-disclosure agreement applied to the release of the electronic voting source code be revised to:
[bookmark: _Toc78382481]apply the 60-day restriction on publication only if the source code is available at least six months before the election, and
[bookmark: _Toc78382482]give explicit assurance that there is no barrier to publication of findings if the conditions of the agreement are met.


Timing of information release
As discussed at paragraph 5.12, the Committee was told that in 2020 the source code for electronic voting was finalised and audited very late in the election year.  
The Electoral Commission pointed out that the delay was the result of very late legislative amendments to the Electoral Act, passed by the Assembly in July 2020:
‘The code was made publicly available immediately [on] completion of the necessary changes to the code, including testing and certification, arising from late legislative changes passed by the Assembly on 2 July 2020 effecting the deployment of eVACS.’[footnoteRef:101]  [101:  Electoral Commission, additional information submitted after hearing, available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-7id.] 

T Wilson-Brown encouraged early release of the source code, even in draft form, which would allow feedback from independent experts to be considered and incorporated into the final source code:
‘At least 6 months before the election, the commission could release public drafts of the system code and documentation.  This is equivalent to paper ballot counting, where the counting rules and process are known well in advance, and scrutineers can directly observe the execution of the process.  The 6 month period would allow expert scrutineers to review the system, and recommend changes or fixes, before the final approval is made.  It would also allow the commissioner to obtain sufficient evidence for the correctness of the program, before their final approval.’[footnoteRef:102] [102:  T Wilson-Brown, answer to Question Taken on Notice. ] 

Committee Comment
The Committee notes the circumstances leading to the delay in release of source code in 2020 were largely outside the Electoral Commission’s control.  The Committee notes at paragraph 11.14 the desirability of avoiding amendments to the Electoral Act within twelve months of an election.  
Given the new requirement for a non-disclosure agreement to access the electronic voting source code, it is necessary that the source code be made available early in the election year.  
	[bookmark: _Toc78382483]Recommendation 10
[bookmark: _Toc78382484]The Committee recommends that the eVACS source code and system documentation be available for inspection at least six months before election day and within seven days of request.


Scope of information release
During the hearing, Vanessa Teague and T Wilson-Brown suggested the Electoral Act should contain certain minimum requirements to ensure transparency of the electronic voting system.[footnoteRef:103] [103:  Proof Transcript of Evidence, 19 May 2021, p. 37.] 

When invited to provide a description of these legislative elements on notice, one of the suggestions was that proper independent scrutiny could be applied with access to the following information: 
‘e-voting code, paper ballot scanning code, counting code, electoral roll mark-off code, system requirements documentation, system design documentation, system test plans and test results, system accuracy, integrity, and privacy audits, and any relevant changes to the interpretation of electoral legislation.’[footnoteRef:104] [104:  Vanessa Teague answer to Question Taken on Notice.] 

T Wilson-Brown noted the need and desirability for ‘an ongoing conversation between voting experts, the Government, the Legislative Assembly, the Electoral Commission, and ACT voters’ to foster public confidence the electoral system.[footnoteRef:105] [105:  T Wilson-Brown answer to Question Taken on Notice.] 

Committee Comment
The Committee considers it is reasonable that the Electoral Act to establish an explicit requirement for independent and transparent review of the electronic voting system.  
Participants in the inquiry outlined the scope of information release that seems appropriate to them now.  Such details may change with development of technology over time, and therefore they may best be defined in an instrument under the Act, informed by ongoing conversations with electronic voting experts.  
	[bookmark: _Toc78382485]Recommendation 11
[bookmark: _Toc78382486]The Committee recommends that the Electoral Act require public release of the electronic voting code and system documentation, and that the scope of this requirement be defined in an instrument under the Act, following consultation with electronic voting experts. 


[bookmark: _Toc78535739]Administration of Elections 
Chapter 6 addresses several discrete topics relating to the operation of the electoral process, as put to the Committee in the terms of reference for the inquiry, or raised in submissions.  
[bookmark: _Hlk75268208][bookmark: _Toc78535740]Political Party Registration
Identifying Party Secretaries
In its report on the 2020 Election, published in April 2021, the Electoral Commission recommended that party secretaries be established as a registered position under the Electoral Act, alongside registered officers and reporting agents, given the significant powers they hold under the Act.  
The Deputy Electoral Commissioner described the rationale for this recommendation during the hearing: 
‘[T] the party secretary is a very powerful position within a party, according to the Electoral Act.  They have the power to write to the Electoral Commission and seek deregistration.  Now, we do not currently know, because there is no register of those, who that person is; and there is no obligation for the parties to inform us of that … If we were to receive a letter from the person that we believe is the party secretary, asking to deregister—they may be disgruntled, let’s say—we would have to act on that.  I think that is a problem.  So, ensuring that there is a register and that that is kept up to date would be an improvement to the Act.’[footnoteRef:106]  [106:  Proof Transcript of Evidence, 19 May 2021, p. 8.] 

	[bookmark: _Toc78382487]Recommendation 12
[bookmark: _Toc78382488]The Committee recommends the Electoral Act be amended to require party secretaries to supply name and address to the Electoral Commission.


Identifying Party Members
In its report on the 2020 Election, the Electoral Commission recommended that s89(1)(f) Electoral Act be amended to include the provision of date of birth and email address (if held), on the list of at least 100 members of the party who are electors.[footnoteRef:107] [107:  Submission 8, ACT Electoral Commission, recommendation 3, p. 24.] 

The Deputy Electoral Commissioner told the Committee during the hearing that the rationale for this recommendation was:
‘modernising the party membership checks that we have to do between every cycle, and also at the point of initial application.  We need to check that the party has 100 ACT electors.  Currently, we do not have the power to ask for email addresses or dates of birth to assist in that process.’[footnoteRef:108]  [108:  Proof Transcript of Evidence, 19 May 2021, p. 8.] 

	[bookmark: _Toc78382489]Recommendation 13
[bookmark: _Toc78382490]The Committee recommends the Electoral Act be amended to require parties to supply dates of birth and email addresses (where available) for purpose of party membership checks.


Party Names
The process for registration of political parties is established in Part 7 of the Electoral Act.  Under section 93, the Electoral Commissioner may refuse an application for registration of a political party if the Commissioner believes on reasonable grounds that the name of the political party, or an abbreviation the party intends to use:
‘so nearly resembles the name, or an acronym of the name, of another political party that it is likely to be confused with or mistaken for that name or acronym’.[footnoteRef:109] [109:  Section 93(2)(d) Electoral Act 1992.] 

In submission to the inquiry, ACT Labor called for ‘a more rigorous test for party name registration with a clear focus on the intent of preventing voter confusion’:
‘ACT Labor is concerned by the increasing trend of new parties attempting to register names with the express aim to confusing voters.  These parties aim to drive a particular outcome not by being elected but by artificially shifting votes away from another party in such a way that the outcome is contrary to voter intention.  While the Electoral Act does provide some grounds for rejecting the registration of names, these are very narrow and have previously been interpreted as such in other jurisdictions.’[footnoteRef:110] [110:  Submission 19, ACT Labor, p. 4.] 

During the hearing, the Canberra Liberals also expressed concern about similarity in party name registration, drawing the Committee’s attention to an application for party registration by ‘The New Liberals’ being considered by the Australian Electoral Commission (AEC).[footnoteRef:111]   [111:  Proof Transcript of Evidence, 26 May 2021, p. 62.] 

The AEC issued notice of party registration for The New Liberals on 6 June 2021, a few weeks after the hearings for this inquiry.  In the statement of reasons, the AEC cited the decision in Woollard and Australian Electoral Commission and Liberal Party of Australia (WA Division) Inc (2001), in which the Administrative Appeals Tribunal held that no political party can claim the exclusive right to generic words such as ‘Australia’, ‘liberal, ‘labour’, ‘national’ etc.[footnoteRef:112]   [112:  Woollard and Australian Electoral Commission and Liberal Party of Australia (WA Division) Inc [2001] AATA 166 (6 March 2001), http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2001/166.html?context=1;query=woollard;mask_path=au/cases/cth/AATA, cited in AEC notice of party registration decision relating to The New Liberals, https://www.aec.gov.au/Parties_and_Representatives/Party_Registration/Registration_Decisions/2021/the-new-liberals-statement-of-reasons.pdf ] 

This determination was based on s62J(2) Electoral Act 1907 (WA) which contains the same provision as the ACT legislation.[footnoteRef:113]  Similar legislative language (‘nearly resembles’, and ‘likely to be confused with or mistaken for’) is used in other major Australian jurisdictions.[footnoteRef:114] [113:  Section 62J(2) Electoral Act 1907 (WA) ]  [114:  For example: Section 129(1)(d) Commonwealth Electoral Act 1918, Section 64 Electoral Act 2017 (NSW), Section 47 Electoral Act 2002 (Vic).] 

Committee Comment
The Committee supports the proposal for review of the legislative test for party name registration, and notes that such conversation would appropriately be conducted federally given the standardisation of provisions across Australia.   
	[bookmark: _Toc78382491]Recommendation 14
[bookmark: _Toc78382492]The Committee recommends ACT Government raise with Commonwealth, state and territory counterparts the potential for a more rigorous test for party name registration with the aim of preventing voter confusion.


[bookmark: _Toc78535741]Candidate Nominations
Limit on Candidates per Electorate
In its report on the 2020 Election, the Electoral Commission recommended that the Electoral Act be amended to limit the number of candidates that a registered party can run, per electorate, to five.[footnoteRef:115] [115:  Submission 8, ACT Electoral Commission, recommendation 4, p. 25.] 

The Electoral Commission informed the Committee that no political party has ever chosen to run more candidates than there are seats to be won in an electorate, but the theoretical possibility of such a scenario creates administrative burden on the Commission that they would prefer to avoid:
‘The potential for a political party to run more candidates than there are seats to be won, and its impact of splitting party candidates across two columns, significantly increases the complexity of administration for Elections ACT, particularly in relation to the testing and implementation of electronic voting.’[footnoteRef:116]  [116:  Submission 8, ACT Electoral Commission, p. 25.] 

	[bookmark: _Toc78382493]Recommendation 15
[bookmark: _Toc78382494]The Committee recommends the Electoral Act be amended to limit the number of candidates that a registered party can run to five per electorate.


Time between Nomination and Voting
In its report on the 2020 Election, the Electoral Commission recommended that s108(3) Electoral Act be amended to read: ‘The hour of nomination in relation to an election is 12 o’clock noon on the 24th day before polling day for the election’.[footnoteRef:117] [117:  Submission 8, ACT Electoral Commission, recommendation 5, p. 26.] 

The Electoral Commission informed the Committee that legislation currently allows 3.5 days between declaration of candidates and commencement of voting, and they would like to extend this window to 4.5 days: 
‘Section 136B of the Electoral Act prescribes that early voting for an election begins on the 3rd Monday before election day.  In 2020, early voting commenced on 28 September 2020.  This timetable provides very limited time (3½ days, including weekend days) between the formal declaration of candidates and the commencement of voting.’[footnoteRef:118] [118:  Submission 8, ACT Electoral Commission, p. 26.] 

The Electoral Commission described the risks associated with significant time pressure: 
‘This election schedule puts enormous stress upon the staff of Elections ACT and increases the risk profile of the agency.  A human error in any one of these critical tasks could place the success and integrity of the election at risk.  The Electoral Commission seeks a further 24 hours under which these tasks can be completed.’[footnoteRef:119]  [119:  Submission 8, ACT Electoral Commission, p. 26.] 



	[bookmark: _Toc78382495]Recommendation 16
[bookmark: _Toc78382496]The Committee recommends the Electoral Act be amended to provide the Commission an extra 24 hours between formal nomination of candidates and commencement of voting.


[bookmark: _Toc78535742]Polling Places 
The terms of reference for this inquiry include ‘the number and location of ordinary polling places’.
For the 2020 Election, the Electoral Commission operated 15 early voting centres during the three week pre-poll period, and 82 polling places on election day.[footnoteRef:120] [120:  Submission 8, ACT Electoral Commission, p. 44.] 

Of the 82 venues open on election day, 19 differed from the previous election, and the Electoral Commission outlined how these decisions are made:
‘Historically, wherever possible, the Commission attempts to use the same polling places as are used at federal elections and previous ACT elections to minimise public confusion.  However, due to the unavailability of some locations (either at earlier elections or in 2020), the emergence of new suburbs or the placement of additional early voting centres, there were 19 instances of differing polling place venues to those used at the 2016 ACT election.’[footnoteRef:121]  [121:  Submission 8, ACT Electoral Commission, p. 43.] 

The Committee did not receive significant comment on appropriate locations for polling places.  The Canberra Liberals and the ACT Greens noted in their submissions that the number and location of ordinary polling places was satisfactory or reasonable.[footnoteRef:122]  [122:  Submission 23, ACT Greens, p. 15; Submission 10, Canberra Liberals, p. 2.] 

Direction signage outside Polling Places
One submitter expressed concern about the accessibility of, visibility of, and signage directing people to the early voting centre in Bonner House.  She told the Committee that her suggestion for improved signage was declined by the owner of the property, as being in contravention of tenant guidelines.[footnoteRef:123]   [123:  Submission 6, Kerry Burton. ] 


	[bookmark: _Toc78382497]Recommendation 17
[bookmark: _Toc78382498]The Committee recommends that commercial premises only be designated as a polling place if the tenancy agreement permits the Electoral Commission to display prominent signage directing people to the venue throughout the voting period. 


[bookmark: _Toc78535743]Electoral Roll
During the 2016 election, the Electoral Act required the electoral roll to be taken to be closed from 8pm on the 29th day before polling day, preventing any new enrolments or changes to enrolment after this time.[footnoteRef:124]   [124:  Section 80 Electoral Act 1992, historical version applying at October 2016.] 

In July 2020, the Electoral Act was amended to allow applications for new enrolments up until 6pm on polling day.[footnoteRef:125]  The Electoral Commission described the change in this way: [125:  Electoral Legislation Amendment Act 2020.] 

‘In effect, this amendment removed the long held electoral concept of a ‘hard’ roll close and implemented a new system by which a ‘soft’ close of rolls, known as the ‘preliminary close of rolls’ occurred at 6:00pm on the first day of the pre-election period (11 September 2020).  A final ‘supplementary close of rolls’ then occurred at 6:00pm on election day (17 October 2020).’[footnoteRef:126] [126:  Submission 8, ACT Electoral Commission, p. 16.] 

At the preliminary roll close on 11 September 2020, there were 302,628 electors enrolled to vote for the 2020 election.  At the close of the rolls at 6pm on 17 October 2020, a further 3,372 electors had enrolled to vote.[footnoteRef:127]  [127:  Submission 8, ACT Electoral Commission, p. 16.] 

The legislative amendments to extend the timeframe applied only to new enrolments, not existing enrolments.  People already registered and seeking to update their address or change electorates still had to notify the Electoral Commission before the preliminary roll close on 11 September 2020.   
ACT Greens told the Committee that this situation caused confusion:
‘[T]here was confusion about the difference between persons enrolling to be on the ACT electoral roll for the first time, versus those who were changing their address or other details within the ACT… this deadline was confusing given the fact that new electors in the ACT could enrol up to 6pm on polling day.  This needs to be clarified in the legislation before the 2024 Election to reduce this confusion.’[footnoteRef:128] [128:  Submission 23, ACT Greens, p. 8.] 

ACT Greens suggested the existence of two sets of rules was not intentional, and should be rectified:
‘We do not believe that there was an intention to create two different sets of rules and deadlines for changes to the electoral roll when the amendments were passed in 2020, and instead there should be one single deadline that can be clearly publicised to reduce voter confusion.’[footnoteRef:129] [129:  Submission 23, ACT Greens. ] 

The Explanatory Statement to the Electoral Legislation Amendment Bill 2020 states one of the purposes of the amendments was to ‘allow voters to enrol to vote in an election up to and including election day’.[footnoteRef:130] [130:  Explanatory Statement to the Electoral Legislation Amendment Bill 2020, https://www.legislation.act.gov.au/View/es/db_61042/20190926-72278/PDF/db_61042.PDF. ] 

	[bookmark: _Toc78382499]Recommendation 18
[bookmark: _Toc78382500]The Committee recommends that ACT Government investigate the feasibility of allowing people who are already on the ACT electoral roll to notify change of address up to 6pm on polling day.


Telephone voting in Antarctica
In its report on the 2020 Election, the Electoral Commission recommended that the definition of ‘eligible elector’ in the context of telephone voting be expanded to include ACT electors based in Antarctica at the time of the election.[footnoteRef:131] [131:  Submission 8, ACT Electoral Commission, recommendation 9, p. 38.] 

‘While not an issue in 2020, given that no ACT residents were stationed in Antarctica at the time of the election, it would be beneficial if Antarctic electors at future elections could choose to vote either online using the oversea e-voting system, or if the internet is not available to them, via the telephone voting system.’[footnoteRef:132]  [132:  Submission 8, ACT Electoral Commission, p. 39.] 




	[bookmark: _Toc78382501]Recommendation 19
[bookmark: _Toc78382502]The Committee recommends the Electoral Act be amended to expand the definition of ‘eligible elector’ for purpose of telephone voting to include ACT electors based in Antarctica.


[bookmark: _Toc78535744]Calculation of Results 
The Hare-Clark counting system involves rounding down of vote values during distribution of preferences.  Following the 2016 Election, the Electoral Commission recommended amending Schedule 4 of the Electoral Act to provide that vote values be rounded down to 6 decimal places, rather than the nearest whole number.[footnoteRef:133]  This change was implemented by the Electoral Legislation Amendment Act 2020 in July 2020.[footnoteRef:134] [133:  ACT Electoral Commission, Report on the ACT Legislative Assembly Election 2016, pp. 56-57.]  [134:  Section 1A(2) of Schedule 4 to the Electoral Act 1992, as amended by Electoral Legislation Amendment Act 2020.] 

In its report on the 2020 Election, the Electoral Commission recommended that the definition of ‘surplus’ in Schedule 4 of the Electoral Act be amended to ‘the candidate’s total votes less the quota, if the resulting number of votes is greater than zero’.[footnoteRef:135] [135:  Submission 8, ACT Electoral Commission, recommendation 19, p. 60.  The Electoral Act currently contains this definition: ‘surplus, in relation to a successful candidate, means the candidate’s total votes less the quota, if the resulting number of votes is 1 or greater.’] 

The Electoral Commission believes this is a minor consequential amendment: 
‘It is the view of the Commission that this situation was contrary to the design of the Hare-Clark electoral system where once a candidate receives a surplus of required votes, that is higher than the quota, that surplus is transferred, likely at a reduced value, to the voter’s next preferred continuing candidate.  The Commission was, at the time of the election, and continues to be, of the view that this is an unintended consequence of the change to calculating to six decimal places.  The Commission considers this matter to be a drafting error.’[footnoteRef:136] [136:  Submission 8, ACT Electoral Commission, recommendation 19, p. 60.] 

	[bookmark: _Toc78382503]Recommendation 20
[bookmark: _Toc78382504]The Committee recommends ACT Government assess whether Schedule 4 of the Electoral Act should be amended to define ‘surplus’ as ‘the candidate’s total votes less the quota, if the resulting number of votes is greater than zero’.


Incomplete Votes
The Electoral Commission has publicly reported the phenomenon of ‘incomplete votes’ that emerged with electronic voting.  When voters do not scan the barcode or QR code to end their voting session, the vote is not recorded.  The barcode or QR code is effectively ‘discarded’, and the vote is treated as a blank informal vote.[footnoteRef:137]  It is possible that some of the incomplete votes are intentional, ‘in the same way the people wishing to vote informally will place a blank ballot paper in the ballot box.’[footnoteRef:138] [137:  Submission 8, ACT Electoral Commission, p. 36.]  [138:  ACT Electoral Commission, Report on the ACT Legislative Assembly Election 2016, p. 35.] 

The Electoral Commission estimates that the number of incomplete votes was 295 in 2008, 180 in 2012, 430 in 2016, and 383 in 2020.[footnoteRef:139]   [139:  Submission 8, ACT Electoral Commission, p. 36.] 

‘In 2020, it is estimated that the number on occurrences of this issue declined to 383 from its peak in 2016 of 430.  While this number represents only 0.2 per cent of all electors issued with an electronic vote, Elections ACT will continue to seek improvement in this area.’[footnoteRef:140]  [140:  Submission 8, ACT Electoral Commission, p. 36.] 

The Electoral Commission proposes to address the issue for the 2024 election by (a) refining the e-voting officer training; and (b) ensuring that ballot box supervisors are instructed to ask voters on leaving the polling place whether they had seen the green ‘vote accepted’ screen before leaving their terminal.[footnoteRef:141] [141:  Submission 8, ACT Electoral Commission, p. 37.] 

Committee comment 
Committee notes the Electoral Commission’s proposals to address the issue of incomplete votes, and encourages significant effort in this area to ensure public confidence in the election process.  
The Committee also notes that, while ‘incomplete votes’ is a problem unique to electronic voting, overall electronic voting reduces the incidence of unintended informal votes.
[bookmark: _Toc78535745]Campaigning
[bookmark: _Toc78535746]Campaign Period
The terms of reference for the inquiry include ‘the efficacy of the six-week campaign period’.
The Committee did not receive significant comment on the length of the campaign period.  Canberra Progressives suggested that six weeks ‘would seem to be about right’.[footnoteRef:142]  Another submitter suggested that the six-week campaign period could be extended.[footnoteRef:143] [142:  Submission 24, Canberra Progressives.]  [143:  Submission 25, Mignonne Cullen.] 

[bookmark: _Toc78535747]Exclusion Zone outside Polling Places 
Legislative Framework
Section 303 of the Electoral Act prohibits anyone from influencing the vote of an elector, or displaying electoral signs, within 100 metres of an early voting centre or a polling place during polling hours.
Conduct during the 2020 Election
The Electoral Commission reported that, during the 2020 election, there were 16 allegations of breaches of the 100-metre exclusion zone (compared to 33 complaints received during the 2016 election).[footnoteRef:144]  [144:  Submission 8, ACT Electoral Commission, p. 53.] 

In the Commission’s view, the current 100-metre exclusion zone is satisfactory:
‘The Commission considers that the majority of these reported breaches of the 100-metre limit were trivial, as they were generally close to the 100-metre limit and respected the spirit of the limit if not the letter of the law.  Consequently, the Commission does not consider that there is a need to alter the 100-metre limit or to alter the enforcement provisions to introduce new ways of enforcing the ban.’[footnoteRef:145]  [145:  Submission 8, ACT Electoral Commission, p.53.] 

Views expressed in Submissions and Hearings
The exclusion zone around polling places was a common theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Retain the current 100 metre exclusion zone,
Change to 6 metre exclusion zone for consistency with Commonwealth elections, or
Prohibit all canvassing on election day.
As mentioned above, the Electoral Commission recommends retaining the current 100 metre exclusion zone, as does the Belco Party:
‘The Belco party is strongly against bringing back the 6 metre rule...  Tasmania doesn't have it and as a small party we can't man all the booths.  I'm sure most independents would agree.’[footnoteRef:146]  [146:  Submission 28, Belco Party. ] 

Several submitters suggested changing to a 6-metre exclusion zone, for consistency with Commonwealth elections, to reduce voter confusion, or to improve enforcement.[footnoteRef:147]  Liberal Democrats expressed the preference that there be no restriction on canvassing at polling places, and if an exclusion zone is imposed it should not be more restrictive than the rules that apply at Commonwealth elections.[footnoteRef:148] [147:  Submission 15, Caroline Le Couteur; Submission 23, ACT Greens, p. 10.]  [148:  Submission 22, Liberal Democrats, p. 18.] 

Other witnesses, including Canberra Liberals and Canberra Progressives, engaged with the concept of prohibiting all canvassing on election day:
‘The current arrangements strike the worst of both worlds.  Having a situation where candidates and volunteers are manning prepoll and polling booths from 100 meters away.  The Committee should consider either reducing exclusion zones to the Federal limit of 6 meters, or to disincentivise them completely akin to the Tasmanian arrangements.’[footnoteRef:149]  [149:  Submission 10, Canberra Liberals, p. 2.] 

‘The 100-metre restriction is fine, but having been through both a federal campaign and an ACT one, people have made up their minds by the time they get there.  I think it is more of a nuisance.  For small parties, it is difficult to get people to go to every booth, anyway.  We would be totally supportive of having no people at polling places on the day, but we could live with the current situation.’[footnoteRef:150]  [150:  Proof Transcript of Evidence, 26 May 2021, p. 81.] 

Andrew Donnellan recommended that public information factsheets on the 100-metre rule be revised to explain how the rule applies to private property within the exclusion zone, including elaborating the meaning of ‘exhibit a notice … able to be clearly seen by electors approaching, or at, the polling place’.[footnoteRef:151] [151:  Submission 16, Andrew Donnellan.] 

Tasmanian Campaign Rules
The Committee examined the campaigning rules in Tasmania, the other Australian jurisdiction operating under the Hare-Clark system.  During the pre-poll period in Tasmania elections, it is prohibited to canvass or solicit votes within 100 metres of a polling place.[footnoteRef:152]  On election day, additional restrictions apply, preventing anyone from distributing advertisements or how to vote cards, or publishing newspaper advertisements.[footnoteRef:153]  [152:  Section 177 Electoral Act 2004 (Tas); Tasmania Electoral Commission, Candidate Handbook: House of Assembly Elections.]  [153:  Section 198 Electoral Act 2004 (Tas); Tasmania Electoral Commission, Candidate Handbook: House of Assembly Elections.] 

Committee Comment
The Committee considers that a 6-metre exclusion zone would be unworkable under the Hare-Clark electoral system (where individual candidates operate their own campaigns and there is less party coordination).  It would likely result in crowds of people congregating at the doors of polling places, which would be ineffective from a campaigning perspective, and frustrating for the community. 
The Committee notes the evidence put forward by small party and Independent candidates about the challenges of recruiting volunteers to cover all the polling places in an electorate.  
The Committee prefers the Tasmanian legislative framework, with 100-metre exclusion zone during the pre-poll period, and no canvassing on election day. 
	[bookmark: _Toc78382505]Recommendation 21
[bookmark: _Toc78382506]The Committee recommends that the current 100 metre exclusion zone for campaigning outside polling places be retained.

	[bookmark: _Toc78382507]Recommendation 22
[bookmark: _Toc78382508]The Committee recommends that the Electoral Act be amended to prohibit campaigning on election day, in line with the legislative framework in Tasmania. 


Enforcement
ACT Labor expressed the view that there is inadequate enforcement of the exclusion zone outside polling places.  ACT Labor told the Committee that they made ‘many reports’ of unlawful campaign activity, such as:
‘mobile signage being continually driven within the 100m boundary around polling places; corflutes being placed unattended within the 100m boundary and left there for significant periods of time; and volunteers deliberately ignoring instructions from polling place officials to cease handing out material within the 100m boundary.’[footnoteRef:154] [154:  Submission 19, ACT Labor, p. 5.] 

ACT Labor claimed that polling officials were unable to remove corflutes within the 100-metre boundary, and drivers of mobile signage ignored warnings to stop this activity.[footnoteRef:155]  [155:  Submission 19, ACT Labor, p. 5.] 

Committee Comment
The Committee notes that the Electoral Commission reported receiving 16 allegations of breaches of the 100-metre exclusion zone, and expressed the opinion that they were generally ‘trivial’ in nature (see paragraphs 7.4 – 7.5).  It is possible that the Commission and ACT Labor are referring to different categories of ‘report’ or ‘allegation’.  
Different opinions about the need for, and adequacy of, enforcement may be the result of natural variation in perspective between an oversight body and regulated entities.  
The Committee has recommended additional campaign restrictions on election day, and it would be appropriate to simultaneously review enforcement provisions.  
	[bookmark: _Toc78382509]Recommendation 23
[bookmark: _Toc78382510]The Committee recommends that ACT Government review the legislative powers and resources available to enforce rules on campaigning outside polling places.


[bookmark: _Toc78535748]Roadside Signs
Legislative Framework
Electoral advertising signs are regulated by the Public Unleased Land (Movable Signs) Code of Practice 2019.[footnoteRef:156]  Moveable signs must be within dimensions of 900mm x 1200mm, and not contain words or images likely to cause offence.  They may be placed on unleased Territory Land, but not on roundabouts, median strips, within 20 metres of traffic lights, on residential nature strips.  Moveable signs must not be attached to traffic lights, trees, overpasses, government property or other infrastructure.  Electoral advertising signs may be displayed for a period of up to six weeks before the election date, and must be removed within 48 hours after the close of polling booths.[footnoteRef:157] [156:  Established under the the Public Unleased Land Act 2013, available at https://www.elections.act.gov.au/__data/assets/pdf_file/0009/835839/Code_of_Practice_-_Movable_Signs.pdf. ]  [157:  Public Unleased Land (Movable Signs) Code of Practice 2019.] 

Conduct during the 2020 Election
The Electoral Commission reported that, during the 2020 election, there were 17 complaints about the placement of campaign advertisements on public unleased land (compared to 13 complaints received during the 2016 election).  All of these complaints were referred to City Rangers in Transport Canberra and City Services (TCCS).[footnoteRef:158]  [158:  Submission 8, ACT Electoral Commission, p. 53.] 

Views expressed in Submissions and Hearings
Corflutes or roadside signs were a common theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Retain current regulation, 
Introduce tighter restrictions, or
Prohibit roadside signage for electoral advertising.
Canberra Liberals, Belco Party, and Liberal Democrats recommended that the current regulation of roadside signage remain unchanged.
‘Given the limited engagement with local media by Canberrans, roadside signage continues to be an important opportunity for political parties and, in particular, local candidates to build a profile.  In those circumstances the Liberal Party in the ACT does not see a reason to change the current arrangements.’[footnoteRef:159]  [159:  Submission 10, Canberra Liberals, p. 2.] 

‘Whilst I hate corflutes as a whole it is one of the few effective ways candidates can signal who they are and what they look like and gives minor parties and independents a chance to advertise themselves. not to mention lesser known candidates from the 3 major parties.’[footnoteRef:160]  [160:  Submission 28, Belco Party.] 

‘The ACT Liberal Democrats oppose any further moves to restrict the use of signs (‘corflutes’).  Despite many objections from the public about the unsightly nature of corflutes, such signs are a small price to pay for democracy. They can be one of the few means for smaller parties and independents to get their message across to voters.’[footnoteRef:161] [161:  Submission 22, Liberal Democrats, p. 8.] 

Other submissions suggest increased regulation or prohibition of roadside electoral advertising.  
The ACT Government submission pointed to the ‘Parliamentary & Governing Agreement for the 10th Legislative Assembly’, which states that a priority reform agenda is to ‘further restrict roadside electoral advertising including further regulation of roadside corflutes and introduce specific offences for roadside advertising using illegally parked or idling vehicles for commercial or political purposes’.[footnoteRef:162] [162:  Parliamentary & Governing Agreement for the 10th Legislative Assembly, p. 13, available at https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0003/1654077/Parliamentary-Agreement-for-the-10th-Legislative-Assembly.pdf. ] 

ACT Greens recommended further restrictions on the display of roadside corflutes for electoral campaigning.[footnoteRef:163]  [163:  Submission 23, ACT Greens.] 

Bruce Paine suggested that, instead of the current arrangements for advertising on public lands, the Assembly establish a limited number of sites to allow all candidates equal access for ‘visual advertising’.[footnoteRef:164] [164:  Submission 18, Bruce Paine.] 

Martin Miller recommended restrict corflutes to certain locations, and maximum of 50 per candidate.[footnoteRef:165]  [165:  Submission 21, Martin Miller.] 

ACT Labor suggested restricting the use of corflutes on public land (eg. permitting use in certain areas, or limiting the number permitted for each candidate).[footnoteRef:166] [166:  Submission 19, ACT Labor.] 

Canberra Progressives suggested further restrictions ‘given the cost, wastefulness, and distracting nature of political/candidate advertising via temporary roadside signs’.[footnoteRef:167] [167:  Submission 24, Canberra Progressives. ] 

During hearings there was significant discussion on the question of whether corflutes disadvantage Independent and small party candidates because their corflutes are swamped by the greater number of signs produced by the major parties.  When asked his view on this question, Bruce Paine said:
‘I think that is right, for various reasons, including the disadvantage for independents, as well as the environmental issue.’[footnoteRef:168]  [168:  Proof Transcript of Evidence, 26 May 2021, pp. 84-85.] 

Canberra Progressives told the Committee:
‘We understand through market research that this type of advertising works, in that facial recognition is a factor in who people vote for.  However, again in line with the theme of our submission, it means that the more money a party can spend on getting signs with faces on the side of the road, the more votes they will receive.  Again, this is contrary to the principles of democracy.  We would support a move to having no roadside signage during the campaign period.’[footnoteRef:169]  [169:  Submission 24, Canberra Progressives, p. 4] 

The Electoral Commission suggested the Committee not impose further restrictions on roadside signs that could create time consuming or cumbersome regulatory burden for the Commission and TCCS.[footnoteRef:170] [170:  Submission 8, ACT Electoral Commission, p. 54.] 

ACT Government advised the Committee to balance any restrictions on roadside signage with the implied constitutional freedom of political communication, and the protections under the Human Rights Act 2004 for freedom of expression and right to take part in public affairs.[footnoteRef:171] [171:  Submission 11m ACT Government, p. 18.] 

Committee comment
The Committee notes the mixed opinions on corflutes, and the contrasting views on the purpose, value and effectiveness of roadside electoral advertising.  
In making a recommendation, the Committee considered the proliferation of roadside signs in recent elections, and the environmental concerns about mass production of corflutes for use and disposal within a six-week period.  Some Independent candidates and small parties told the Committee that the use of corflutes is an unfair advantage for major parties.  Complete prohibition of corflutes is likely to be less burdensome for the Electoral Commission and TCCS to regulate than greater restrictions.  These factors contributed to the recommendation below. 
	[bookmark: _Toc78382511]Recommendation 24
[bookmark: _Toc78382512]The Committee recommends that ACT Government prohibit roadside signs for electoral advertising on public land.  If Constitutional or human rights considerations present a barrier to this outcome, the Committee recommends that ACT Government consult with the community and report to the Assembly on the nearest alternative options by March 2022.  


Waving Corflutes at Major Intersections 
The Committee anticipates that candidates in future elections may circumvent a ban on roadside signs by standing at major intersections to physically wave signs at passing motorists.  This practice was observed during the 2020 election. 
ACT Government provided information to the Committee on whether this conduct is currently regulated:
‘The Justice and Community Safety Directorate (JACS) is not aware of existing ACT statutory frameworks that would specifically prohibit the waving of electoral corflutes or signs on the side of the road.  However, section 236 of the Road Transport (Road Rules) Regulation 2007 provides a person does commit an offence if they stand on, or move onto, a road or a designated intersection to display an advertisement.’[footnoteRef:172] [172:  ACT Government, Answer to Question Taken on Notice.] 

ACT Government advised that any further restrictions on waving electoral signs near roads would need to balance issues of public safety with the implied constitutional freedom of political communication and the right to freedom of expression under the Human Rights Act 2004.[footnoteRef:173] [173:  ACT Government, Answer to Question Taken on Notice.] 

Committee Comment
The Committee is concerned that the act of waving corflutes at major intersections presents safety risks for candidates, volunteers and the community, and recommends that the practice be prohibited in conjunction with a ban on roadside signs. 
	[bookmark: _Toc78382513]Recommendation 25
[bookmark: _Toc78382514]The Committee recommends that ACT Government prohibit the practice of waving electoral signs at the side of the road to attract attention from passing motorists.  If Constitutional or human rights considerations present a barrier to this outcome, the Committee recommends that ACT Government consult with the community and report to the Assembly on the nearest alternative options by March 2022.  


[bookmark: _Toc78535749]Publication of Candidate Information 
Legislative Framework 
In July 2020 the Electoral Act was amended to insert new section 110A, which requires the Electoral Commissioner to publish candidate information on the Elections ACT website.
The Supplementary Explanatory Statement to the amendments moved by Caroline Le Couteur MLA described their purpose:
‘Currently the Elections ACT website lists candidates.  This amendment will increase the amount of information available to members of the public about candidates by providing a central repository for viewing candidate profiles, including a short statement, photo, and a link to a website that can be chosen by each candidate.’[footnoteRef:174] [174:  Supplementary Explanatory Statement to the amendments moved by Caroline Le Couteur MLA, available at https://www.legislation.act.gov.au/View/es/db_61042/20200702-74572/PDF/db_61042.PDF. ] 

Views expressed in Submissions and Hearings
Publication of candidate information was a common theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Remove the requirement for the Electoral Commission to publish candidate information,
Identify an alternative impartial body to publish candidate information, or
Retain the current provisions. 
The Electoral Commission has consistently expressed concern and discomfort at the new obligations established in s110, including in its submission to this inquiry:  
‘The Electoral Commission maintains the view that its independence and reputation for impartiality are put at risk through the requirement for it to be involved in political canvassing on its website.  The Commission continues to agree that the community can benefit from a single location under which they may find important candidate and campaign material, but remains strongly of the view that this is not an appropriate role for the Electoral Commission… In the implementation of this legislation in 2020, the Electoral Commission was required to make judgments as to whether content within the statements could be perceived as ‘obscene, defamatory or otherwise unlawful’ [section 110A(6)]. Making such judgements is inherently risky and open to accusations directed at the Commission of partiality.’[footnoteRef:175]  [175:  Submission 8, ACT Electoral Commission, p. 31.] 

The Electoral Commission’s preference is to revert to the previous arrangement of hosting external links to candidate websites:
‘[T]he former arrangement of hosting links on the Elections ACT webpage to respective party and candidate information sites best assures the necessary impartiality of the Commission while serving the intent of an informed electorate.’[footnoteRef:176]  [176:  Electoral Commission, additional information submitted after hearing, available at https://www.parliament.act.gov.au/parliamentary-business/in-committees/committees/jcs/inquiry-into-2020-act-election-and-the-electoral-act#tab1695217-7id.] 

The Electoral Commission alternatively suggested that another impartial organisation might assume the role:
‘Smartvote Australia reports that 42,302 users accessed the service as part of its ACT election coverage, 13.8 per cent of the ACT’s electorate or 15,525 more users than accessed the Elections ACT website’s legislated candidate statement pages.  This demonstrates the application of external solutions to the issues raised as part of the 2016 ACT election inquiry.’[footnoteRef:177]  [177:  Submission 8, ACT Electoral Commission, p. 31.] 

Other submissions suggested an alternative body be identified to administer s110A.  Mark Fletcher stated: ‘it would be preferable that the Electoral Commission not have the role of publishing partisan content on its website’.  He suggested other options be explored to ‘satisfy the policy purpose of section 11A’.[footnoteRef:178]  Both Mark Fletcher and ACT Greens nominated Smartvote for this task.[footnoteRef:179] [178:  Submission 5, Mark Fletcher.]  [179:  Submission 5, Mark Fletcher; Submission 23, ACT Greens. ] 

A third group of submitters expressed support for s110A, such as Canberra Alliance for Participatory Democracy:
‘The problem is that it would be preferable that the Electoral Commission not have the role of publishing partisan content on its website, but the increasing restrictions on other forms of information dissemination (such as roadside advertising) means that there needs to be some consideration for what should be done instead.’[footnoteRef:180]   [180:  Submission 4, Canberra Alliance for Participatory Democracy. ] 

Caroline Le Couteur noted the Electoral Commission’s concerns, but stated that the Commission should be required to continue publishing candidate statements, despite their objections.[footnoteRef:181] [181:  Submission 15, Caroline Le Couteur. ] 

ACT Government was represented at the hearing by officials from Justice and Community Safety Directorate, in the absence of the Special Minister of State.  Officials observed that there may be ways of administering s110A that preserve the Electoral Commission’s impartiality:  
‘I would observe that it is possible for independent regulatory bodies to assist particularly with information dissemination.  There is a way of presenting information so that they are not owning that information, if that is the anxiety that the commission have flagged.  I think they can play a very important role in ensuring that the information is available in a single spot to electors.  There is certainly merit in that, and I think there are ways of managing the discomfort and anxiety around the perception of bias or owning the representations that might be being made by parties, if that is the concern.’[footnoteRef:182]  [182:  Proof Transcript of Evidence, 26 May 2021, p. 90.] 

Committee Comment
The Committee has listened carefully to the objections expressed by the Electoral Commission.  Unfortunately, there is no identifiable alternative entity with the required reputation for political impartiality that can feasibly perform the functions in s110A.  
The Committee notes the comments of ACT Government officials that there may be ways of presenting information that preserve the Electoral Commission’s impartiality.  
In response to the Electoral Commission’s concerns about s110A(6), the Committee suggests that the Electoral Commission might publish detailed regulatory guidance about the interpretation of ‘obscene or defamatory content’ to reduce the frequency of determinations on this question; or appoint an advisory panel to conduct assessments under s110A(6).  
At this time the Committee is not recommending amendment to s110A Electoral Act, but it will monitor the issue at future inquiries into Annual and Financial Reports.  
Promotion of Candidate Statements
During this inquiry there was enthusiasm for the idea that the Electoral Commission actively promote the candidate information on their website, and conduct a public information campaign.  
‘CAPaD believes that the more accurate information that voters have about candidates in the lead up to elections, the better equipped they will be to vote for candidates who represent their interests and values.’[footnoteRef:183]   [183:  Submission 3, Vanessa Teague, Andrew Conway, Thomas Haines, T Wilson-Brown, p. 2.] 

‘[T]he Canberra Progressives would like to see Elections ACT responsible for delivering information to voters on parties and candidates, rather than leaving this important democratic process to the success or otherwise of the advertising and marketing efforts of cashed-up parties and individuals.’[footnoteRef:184]  [184:  Submission 24, Canberra Progressives, p. 4.] 

ACT Greens recommended that Elections ACT proactively inform the public about the candidate information published on their website under s110A Electoral Act:[footnoteRef:185] [185:  Submission 23, ACT Greens.] 

‘We believe that there is a case for the Electoral Commission to continue it, at least for one more election, and to have a campaign to promote it.  Again, there is no point if you do not promote it.  Nobody knows it is there, so you cannot go and look at it.  It needs to be promoted.’[footnoteRef:186]  [186:  Proof Transcript of Evidence, 26 May 2021, p. 56.] 

Submissions contained a range of ideas for expanding the role of the Electoral Commission in publishing candidate information, including: carousels or wall-mounted displays how-to-vote cards at polling places,[footnoteRef:187] s110A information distributed through mobile polling places,[footnoteRef:188] QR codes linking to how-to-vote material,[footnoteRef:189] a publicly funded booklet of candidate information posted to every household in the ACT four weeks prior to every ACT Election,[footnoteRef:190] and a public forum in each electorate.[footnoteRef:191] [187:  Submission 24, Canberra Progressives; Submission 28, Belco Party. ]  [188:  Submission 23, ACT Greens. ]  [189:  Submission 23, ACT Greens. ]  [190:  Submission 24, Canberra Progressives; Submission 28, Belco Party.]  [191:  Submission 24, Canberra Progressives. ] 

Timing of Candidate Statements
In its report on the 2020 Election, the Electoral Commission recommended that, should the preferred option of removing s110A not be agreed, then s110A be amended so that candidates and registered officers may lodge their candidate statements at the point of nomination.[footnoteRef:192]   [192:  Submission 8, ACT Electoral Commission, recommendation 7, p. 31.] 

Several submitters agreed with this recommendation.[footnoteRef:193] [193:  Submission 23, ACT Greens; Submission 18, Bruce Paine; Submisison 19, ACT Labor. ] 

	[bookmark: _Toc78382515]Recommendation 26
[bookmark: _Toc78382516]The Committee recommends the Electoral Act be amended to allow candidate statements to be lodged earlier in time, at the point of nomination.


[bookmark: _Toc78535750]Authorisation of Electoral Matter 
Legislative Framework
Section 292 of the Electoral Act requires electoral matter to contain an authorisation statement declaring the first and last name of the person who authorised the material.  Electoral matter is defined in s4 Electoral Act as ‘matter, in printed or electronic form, that is intended or likely to affect voting at an election’.
Conduct during the 2020 Election
The Electoral Commission reported that, during the 2020 election, no unauthorised material was sent for prosecution: 
‘Under the Commissioner’s prosecution policy, all reported cases of unauthorised electoral matter are addressed in the first instance with a request to cease distribution of unauthorised matter and to ensure matter is correctly authorised.  This process is generally very effective.  The Commissioner did not see cause to refer any unauthorised material to ACT Policing for prosecution in 2020.’[footnoteRef:194]  [194:  Submission 8, ACT Electoral Commission, p. 52.] 

Format of Authorisation Statement on Printed Material
In its report on the 2020 Election, the Electoral Commission recommended that s292 Electoral Act be expanded to clarify how an authorisation is to appear on printed material:
‘The Commission suggests mandating that the statement appear in black font upon a white background and a minimum font height be established for materials intended to be read at a distance and intended to be read up close.’[footnoteRef:195] [195:  Submission 8, ACT Electoral Commission, recommendation 17, p. 51.] 

ACT Labor in their submission supported the principle of the Electoral Commission’s recommendation, but expressed concern about the proposed implementation:
‘The Commission's recommendation around font colour is too specific to account for variations in print material and would unnecessarily limit design choices for candidates trying to communicate with voters.  For example, a piece of material printed on green coloured paper would be unable to meet the requirements without highly specialised commercial printing capable of printing a white background on-top of the green paper.  Additionally, the recommendation in relation to a minimum font height to permit ease of reading at a reasonable distance would be unworkable for items such as corflutes which are typically read from the roadside.’[footnoteRef:196] [196:  Submission 19, ACT Labor, p. 8.] 

ACT Labor instead suggested that the ACT adopt the Commonwealth approach of mandating ‘a font size that can be read by a person with 20/20 vision without the use of any visual aid’.[footnoteRef:197]  This language is contained in Section 9 of the Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018.[footnoteRef:198] [197:  Submission 19, ACT Labor.]  [198:  Section 9 Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018, https://www.legislation.gov.au/Details/F2018L00139.  ] 

Committee Comment
The Committee notes that the Commonwealth electoral system adopts a defined but contextual and flexible framework for regulating the format of authorisation statements on printed material.  This approach is preferable to prescribing font height and colour in legislation. 
	[bookmark: _Toc78382517]Recommendation 27
[bookmark: _Toc78382518]The Committee recommends a legislative instrument be established under s292 of the Electoral Act to clarify how an authorisation statement is to appear on printed material. 


Format of Authorisation Statement in Social Media
In its report on the 2020 Election, the Electoral Commission recommended that s292 Electoral Act be expanded to clarify how an authorisation statement is to appear within social media accounts.[footnoteRef:199] [199:  Submission 8, ACT Electoral Commission, recommendation 15, p. 51.] 

Section 9 of the Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018, discussed above at paragraph 7.64, also provides a framework for regulating the format of authorisation statements in social media.[footnoteRef:200]  [200:  Section 9 Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018, https://www.legislation.gov.au/Details/F2018L00139.  ] 

	[bookmark: _Toc78382519]Recommendation 28
[bookmark: _Toc78382520]The Committee recommends a legislative instrument be established under s292 of the Electoral Act to clarify how an authorisation statement is to appear within social media accounts.


Exception for Personal Views on Social Media
Section 293A Electoral Act provides that electoral matter does not require an authorisation statement if it is disseminated through social media, and forms part of the individual’s personal political views.
In its report on the 2020 Election, the Electoral Commission recommended that s293A Electoral Act be amended to clarify that the exception to the inclusion of an authorisation statement extends only to an individual’s personal views on social media if the individual is acting in their own name and in a private capacity, not acting for a special interest profile.[footnoteRef:201] [201:  Submission 8, ACT Electoral Commission, recommendation 16, p. 51. ] 

‘While this amendment has succeeded in exempting this class of publication, it has created some confusion in the community about the requirements for authorisation of social media content and has also created difficulties for the Electoral Commission in communicating the requirements.’[footnoteRef:202]  [202:  Submission 8, ACT Electoral Commission, p. 51.] 

	[bookmark: _Toc78382521]Recommendation 29
[bookmark: _Toc78382522]The Committee recommends that ACT Government explore options for refining the scope of ‘personal views on social media’ in s293A Electoral Act, to meet the policy intention outlined by the Electoral Commission and avoid unintended consequences; and report to the Assembly by March 2022.  


Definition of Electoral Matter
As mentioned above, electoral matter is defined in s4 Electoral Act as ‘matter, in printed or electronic form, that is intended or likely to affect voting at an election’.  
Two submissions to the inquiry expressed concern about the breadth of coverage of s4 and s292 Electoral Act.[footnoteRef:203]   [203:  Submission 5, Mark Fletcher; Submission 14, ACTCOSS.] 

‘The requirements for authorising material are potentially extremely wide ranging, ongoing and open ended.  If strictly interpreted, they require a range of ACT community organisations to include permanent authorisations on a wide range of material, newsletters and sites that could be taken to comment on government policy, raise policy issues or discuss normal interactions with elected officials.’[footnoteRef:204]  [204:  Submission 14, ACTCOSS, pp. 2-3.] 

‘They also appear to apply at all times, including outside elections’.[footnoteRef:205]  [205:  Proof Transcript of Evidence, 19 May 2021, p. 19.] 

ACTCOSS told the Committee that there is a distinction between ‘commentary on the business of government’ and ‘political material’.[footnoteRef:206]  The community sector is concerned the scope of s292 misrepresents systemic advocacy as partisan or political activity: [206:  Submission 14, ACTCOSS, p. 3.] 

‘Advocacy organisations, including peak bodies like ACTCOSS, have a legitimate remit to examine the quality of public administration without it being considered partisan or electorally motivated.’[footnoteRef:207]  [207:  Submission 14, ACTCOSS, p. 3.] 

‘[W]e were pleased to receive assurances from Elections ACT that they would exercise discretion in their application.  However, the scope, reach and disproportionate impact of the authorisation requirements remains a concern to us, as well as the apparent focus of compliance activities.’[footnoteRef:208]  [208:  Proof Transcript of Evidence, 19 May 2021, p. 19.] 

ACTCOSS told the Committee that ‘disseminating unauthorised electoral matter’ in s292 captures ordinary activity of community organisations: 
‘The requirements for authorising material are potentially extremely wide ranging, ongoing and open ended.  If strictly interpreted, they require a range of ACT community organisations to include permanent authorisations on a wide range of material, newsletters and sites that could be taken to comment on government policy, raise policy issues or discuss normal interactions with elected officials.’[footnoteRef:209]  [209:  Submission 14, ACTCOSS, p. 2. ] 

The Electoral Commission responded to the ACTCOSS submission during the hearing: 
‘We understand that lots of organisations do not believe that what they are doing is political in nature, but if it is commenting on the performance of any political entity in the Assembly, or candidates or something like that, then it is captured by that and it requires an authorisation statement.  That is the limit of its requirement: a statement just saying who authorised that publication.’[footnoteRef:210]  [210:  Proof Transcript of Evidence, 19 May 2021, p. 15.] 

Another submitter put the view that s4 Electoral Act is drafted too broadly (captures too wide a range of conduct) in defining ‘electoral matter’ for the purpose of the offence of disseminating unauthorised electoral matter in s292 Electoral Act.  Mark Fletcher suggested that s4 could capture academic papers, or private communication between individuals.[footnoteRef:211]   [211:  Submission 5, Mark Fletcher. ] 

Mark Fletcher suggested to the Committee that s4 be amended to align with s4AA Electoral Act 1918 (Cth), which has a narrower coverage of communication with the ‘dominant purpose of influencing the way electors vote in an election’, and expressly excludes news, editorial comment, content that is for a satirical, academic, educative or artistic purpose, or private communication. 
Committee Comment
The Committee agrees with ACTCOSS that there is, or should be, a relevant distinction between (a) scrutiny of government, and (b) political material.
The Committee notes that the Commonwealth definition of ‘electoral matter’ is narrower, more clearly defined, and easier for stakeholders to interpret than the ACT definition.  The Committee recommends ACT Government explore the potential for the Electoral Act to be amended to align with Commonwealth legislation. 
	[bookmark: _Toc78382523]Recommendation 30
[bookmark: _Toc78382524]The Committee recommends the Electoral Commission provide regulatory guidance on how it interprets the definition of ‘electoral matter’ in s4 Electoral Act, and how it enforces the offence of ‘disseminating unauthorised electoral matter’ in s292 Electoral Act, to provide clarity to entities outside the electoral process who may be captured under the provisions.

	[bookmark: _Toc78382525]Recommendation 31
[bookmark: _Toc78382526]The Committee recommends that ACT Government investigate the feasibility of amending the definition of ‘electoral matter’ in s4 of the Electoral Act to align with the equivalent Commonwealth provision.


Falsely Authorising Electoral Material
The Canberra Liberals recommended that the Electoral Act be amended to include a new offence of circulating false electoral material under another name:
‘During the 2020 election, the Liberal Party was on the receiving end of repeated and targeted dissemination of false material claiming to originate from the Party.  This included fake social media accounts posting highly inappropriate material.  Some of this material included a statement that it was "Authorised by Josh Manuatu for the Canberra Liberals"… The fact that it is a requirement for parties to authorise material, but it is not an offense to falsely authorise material is problematic.  Despite these repeated examples the Australian Federal Police were unable to pursue the matters because it was not a substantial enough penalty to warrant the months of work required with international agencies to uncover the identities of the perpetrator(s).’[footnoteRef:212] [212:  Submission 10, Canberra Liberals.] 

Section 297 Electoral Act contains an existing offence of misleading electoral matter affecting the casting of a vote (‘A person shall not disseminate, or authorise to be disseminated, electoral matter that is likely to mislead or deceive an elector about the casting of a vote’).  
	[bookmark: _Toc78382527]Recommendation 32
[bookmark: _Toc78382528]The Committee recommends that the Electoral Act be amended to establish the offence of falsely authorising electoral matter, to the extent that such conduct is not already prohibited under section 297.


[bookmark: _Toc78535751]Truth in Political Advertising 
Legislative Framework
New provisions in the Electoral Act prohibiting misleading electoral advertising commenced on 1 July 2021.  Section 297A provides that:
A person commits an offence if they disseminate or authorise distribution of an advertisement containing electoral matter, and the advertisement contains a statement purporting to be a statement of fact that is inaccurate and misleading to a material extent.
If the Electoral Commissioner is satisfied that these actions have occurred, the Commissioner may ask the person in writing to not disseminate the advertisement again, or publish a retraction. 
The Commissioner may apply to the Supreme Court seeking an order that the person not disseminate the advertisement again, or publish a retraction.
Views expressed in Submissions and Hearings
Truth in political advertising was a common theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Criticism of s297A,
Proposals for an alternate oversight body, and
Support for s297A. 
Criticism of section 297A
The Liberal Democrats told the Committee they oppose the introduction of a new offence for misleading electoral advertising on the basis that ‘[t]he answer to bad speech does not lie in the imposition of arbitrary rules but in the promotion of more speech.’[footnoteRef:213]  [213:  Submission 22, Liberal Democrats.] 

‘We are very concerned that this will be weaponised.  We support the AEC’s view.  We think that it is entirely untenable to have an arbiter on what is inherently subjective political communications.’[footnoteRef:214]  [214:  Proof Transcript of Evidence, 26 May 2021, p. 73.] 

The Liberal Democrat submission expresses concern about the risk of ‘tit for tat’ complaints creating workload for the Electoral Commission that will divert attention away from managing the election.  The Liberal Democrats cite UK researchers in suggesting the benefits of any misinformation ban are limited, as ‘only manifestly false claims can be stopped; it is all too easy to word a misleading claim in a way that is not strictly false, so change to discourse would be slight’.[footnoteRef:215] [215:  Submission 22, Liberal Democrats, p. 18.] 

Mark Fletcher in his submission described s297A and the South Australia provision on which it is based as ‘draconian’:
‘They permit the Commissioners to censor electoral materials and empower the Commissioners to direct candidates, campaigners, or other electoral participants to publish messages authored by the Commissioner’.[footnoteRef:216] [216:  Submission 5, Mark Fletcher.] 

Mr Fletcher stated that the South Australia Electoral Commission rarely uses the equivalent power, as it is difficult to apply the provision in borderline cases.[footnoteRef:217] [217:  Submission 5, Mark Fletcher, p. 4.] 

Proposals for an alternate oversight body
In its report on the 2020 Election, the Electoral Commission recommended that the Assembly identify and empower a separate independent body to administer complaints, commence investigations and lodge prosecutions into matters of misleading electoral advertising.[footnoteRef:218] [218:  Submission 8, ACT Electoral Commission, recommendation 18, p. 54.] 

The Electoral Commission is concerned that the functions required under s297A compromise its impartiality, and expose it to accusations of partisanship, which may undermine its standing in the community and erode public trust in the electoral process:
‘While the Commission believes strongly that truth should be at the heart of an election campaign, it continues to hold a number of concerns about the new legislation aimed at regulating it.  Assessing political statements inevitably requires complex and often subjective judgments of concepts, policies, figures and theories.  It is the Commission’s view that such assessments are outside of what the Commission’s statutory function should be.’[footnoteRef:219]  [219:  Submission 8, ACT Electoral Commission, p. 54.] 

‘The Electoral Commission maintains concerns that when required to scrutinise political advertising and act as the final arbiter on the truth or otherwise, the consequence of determinations made, one way or the other, by the Commission could inevitably raise accusations of political partisanship.  The reputation of the Commission, based inherently around neutrality and independence, would likely face unprecedented attacks; attacks that could ultimately have a serious impact on the community’s perceptions of the ACT’s democratic system.’[footnoteRef:220]  [220:  Submission 8, ACT Electoral Commission, p. 54.] 

The Electoral Commission suggests the Assembly nominate another agency to take on the role:
‘Assuming that the Assembly does not wish to remove ‘Misleading electoral advertising’ law altogether… the Commission recommends identifying and empowering a separate independent body to administer complaints, commence investigations and lodge prosecutions into matters of misleading electoral advertising.’[footnoteRef:221]  [221:  Submission 8, ACT Electoral Commission, p. 55.] 

During the hearing the Electoral Commissioner spoke about individual responsibility in assessing claims made during elections: 
‘I would rather have the responsibility for the determination of the truth and the integrity of the information that has been provided in the electoral space ultimately resting with the elector.  As long as the elector is aware of, and reminded of, the opportunity to stop and think, check the source and think critically about the information they are receiving, ultimately that is all of the individuals’ responsibilities, as individual electors and voters.  I think that ultimately rests with them.’[footnoteRef:222]  [222:  Proof Transcript of Evidence, 19 May 2021, p. 13.] 

ACT Greens suggested that the Electoral Commission could delegate the fact-checking function to an external advisory body:
‘We understand that the ACT Electoral Commission is reluctant to play a role in determining what is 'truthful', and thus we suggest that this role should be outsourced to an external body, just as it has long been done in South Australia.’[footnoteRef:223] [223:  Submission 23, ACT Greens, p. 3.] 

Support for s297A
Australian National University Law Reform and Social Justice Research Hub (ANULRSJRH) provided a submission expressing support for s297A.  Their view is that the Electoral Commission should oversee the new offence of disseminating misleading electoral advertising.[footnoteRef:224]   [224:  Submission 13, Australian National University Law Reform and Social Justice Research Hub.] 

‘The laws improve public confidence and faith in the electoral process, and this justifies their existence.’[footnoteRef:225]  [225:  Proof Transcript of Evidence, 19 May 2021, p. 22.] 

ANULRSJRH recommended two amendments to s297A to strengthen the provisions:
Doubling the penalty units applied for breach of s297A, to increase deterrence.  
Extending liability for the offence in s 297A(1) to vicariously include the political party responsible for the advertisement, to incentivise the party to monitor accuracy of candidate material.[footnoteRef:226] [226:  Submission 13, Australian National University Law Reform and Social Justice Research Hub.] 

ANULRSJRH suggested that publication of regulatory guidelines for enforcement of s297A might help address the Commission’s concerns about the new functions compromising its impartiality:[footnoteRef:227]   [227:  Submission 13, Australian National University Law Reform and Social Justice Research Hub.] 

‘The ACT Electoral Commissioner should publish a regulatory policy for the exercise of the prevention and take-down order powers in s 297A(3) and (5) prior to the next election period to give their determinations greater legitimacy and political impartiality.’[footnoteRef:228] [228:  Submission 13, Australian National University Law Reform and Social Justice Research Hub.] 

The Australia Institute made a late submission in support of s297A, and expressing concern about the discussion during the first hearing about deferring commencement of s297A.[footnoteRef:229] [229:  Submission 29m Australia Institute.] 

Committee comment
Following the first hearing on 19 May 2021, the Committee wrote to the Special Minister of State, Mr Chris Steel MLA, recommending a six-month delay in commencement of the new offence of disseminating misleading political advertising in s297A Electoral Act.
The Minister responded to say ACT Government would await the findings of the Committee inquiry to inform any comprehensive amendments to legislation, and declined to delay commencement of s297A.  
The Committee has listened carefully to the Electoral Commission’s concerns about s297A.  The Committee will monitor the operation of the provisions during future inquiries into Annual and Financial Reports, but will not recommend legislative amendment at this time.  
The Committee notes that participants in the inquiry suggested two options open to the Electoral Commission to mitigate the risk of perception of impartiality; developing careful and detailed regulatory guidance, and appointing an external body or advisory panel to conduct assessments.  
[bookmark: _Toc78535752]Independent and Small Party Candidates
The Electoral Commission reported that eight Independent candidates contested the 2020 election, and that ‘[t]his represents a significant decline in non-party candidates contesting the election in comparison to the 2016 election.’[footnoteRef:230]  [230:  Submission 8, ACT Electoral Commission, p. 25.] 

Several participants in the inquiry raised concerns that the ACT electoral system disadvantages Independent and small party candidates.
Two submissions highlighted that no Independent candidate has been elected to the Assembly since 1998, suggesting this is not a good outcome for democracy.[footnoteRef:231]  During the hearing, Bruce Paine elaborated on this point: [231:  Submission 21, Martin Miller; Submission 18, Bruce Paine.] 

‘Having no independents or minor parties closes off an important channel by which matters of concern to the general community can be made public, and are made public in other states and territories.  Unless an issue in the ACT is taken up by at least one of the major parties, it does not get aired in the Assembly.’[footnoteRef:232]  [232:  Proof Transcript of Evidence, 26 May 2021, p. 83.] 

Mr Paine provided the Committee with a table comparing the first preference formal votes and seats won by Independent and small party candidates in each Australian state and territory.  The table is available on the Committee website.[footnoteRef:233]  Mr Paine described the table during the hearing: [233:  Exhibit tabled by Bruce Paine on 26 May 2021, available at  https://www.parliament.act.gov.au/__data/assets/pdf_file/0005/1775840/210526-Bruce-Paine-Scanned-version.pdf ] 

‘At the last ACT election, nearly 15 per cent of votes went to independents or minor parties.  That puts the ACT at about the median of all states and territories.  However, no independent or minor party candidate was elected in the ACT.  That puts the ACT at the bottom.  The ACT is the only state or territory without even one independent or minor party member.  The difference is not how people in the ACT vote; the difference is in the ACT’s electoral system, which is heavily stacked in favour of the three big parties.’[footnoteRef:234]  [234:  Proof Transcript of Evidence, 26 May 2021, p. 83.] 

Mr Paine invited the Committee to consider changes to the electoral system to remove structural barriers to Independent and small party candidates translating votes into seats:
‘I recognise that members of the committee and the Assembly generally operate within the political system as it has evolved so far.  However, I am inviting you, and also them, to take a broader and longer term view, and to make changes to the ACT's electoral system that will allow independent and minor parties some chance of being elected.’[footnoteRef:235]  [235:  Proof Transcript of Evidence, 26 May 2021, p. 84.] 

Suggestions for change were put forward by Bruce Paine, Canberra Progressives, ACT Greens, Martin Miller, Caroline Le Couteur, and Mignonne Cullen:
Redesign of the ballot paper to give greater prominence to Independent or non-aligned candidates (rather than gathering them under the same column titled ‘ungrouped’).[footnoteRef:236] [236:  Submission 21, Martin Miller.] 

Provide a separate column on the allot paper to any non-aligned candidate who is nominated by at least 100 electors.[footnoteRef:237] [237:  Bruce Paine, supplementary submission.] 

Corflutes restricted to certain locations, with a limit of 50 per candidate.[footnoteRef:238] [238:  Submission 18, Bruce Paine.] 

A higher campaign expenditure cap of $60,000 for ungrouped candidates (as recommended by the Electoral Commission in its report on the 2016 election).[footnoteRef:239] [239:  Submission 23, ACT Greens, p. 23.] 

Lower threshold for candidates to receive public funding, from the current 4% of votes to 1% of votes.[footnoteRef:240] [240:  Submission 15, Caroline Le Couteur; Submission 25, Mignonne Cullen.] 

Reduction in the requirement for non-party candidates to gather 20 signatures from electors.[footnoteRef:241] [241:  Submission 21, Martin Miller.] 

Major parties limited to nominating a maximum of three candidates per election (rather than five).[footnoteRef:242] [242:  Submission 21, Martin Miller.] 

Media training provided by Elections ACT or the Assembly for candidates, to increase media coverage of Independents.[footnoteRef:243] [243:  Submission 18, Bruce Paine.] 

Revision of the quota system, as a quota of 16.66% is ‘beyond the reach’ of any Independent or small party candidate.[footnoteRef:244]   [244:  Submission 18, Bruce Paine.] 

Returning the ACT to three electorates, and introducing nine Members per electorate.[footnoteRef:245] [245:  Bruce Paine, supplementary submission.] 

An inquiry into the impact of Division 14.3 of the Electoral Act (election funding), to assess the extent to which the provisions entrench, reward and increase the profile of major parties, at the expense of bringing diversity of representation into the Assembly.[footnoteRef:246] [246:  Submission 24, Canberra Progressives.] 

[bookmark: _Toc78535753]Campaign Finance and Disclosure
Part 14 of the Electoral Act establishes the election funding, expenditure and financial disclosure scheme.  The rationale for reporting political donations, partial public funding, and campaign expenditure limits is to discourage corruption: ‘reducing the risk that electoral debates will be dominated by the well-financed and reducing the related risk that candidates and parties will be beholden to their financial supporters.’[footnoteRef:247]  [247:  Explanatory Statement to 2015 amendments to the Electoral Act 1992, cited in Electoral Commission submission, p. 66.] 

[bookmark: _Toc78535754]Donation Rules
Views expressed in Submissions and Hearings
Donation rules were a common theme in submissions to the inquiry.
Liberal Democrats and John Paul Romano recommended removal of bans on donations by particular categories of donors.[footnoteRef:248] [248:  Submission 7, John Paul Romano; Submission 22, Liberal Democrats. ] 

The Electoral Commission and ACT Greens recommended the Electoral Act be amended to reinstate the $10,000 cap on political donations that previously existed.[footnoteRef:249] [249:  Submission 8, ACT Electoral Commission; Submission 23, ACT Greens. ] 

ACT Greens and Caroline Le Couteur recommended a ban on donations from for-profit gambling entities.[footnoteRef:250] [250:  Submission 23, ACT Greens; Submission 15, Caroline Le Couteur. ] 

ACT Labor recommended a review of the operation of the MLA communications allowance.[footnoteRef:251]  [251:  Submission 19, ACT Labor. ] 

Canberra Liberals advised the committee to avoid making changes to donation and disclosure rules which create more administrative burden on parties and candidates.[footnoteRef:252] [252:  Submission 10, Canberra Liberals. ] 

[bookmark: _Hlk76980025]Developer Donations
Legislative Framework
New provisions in the Electoral Act commenced on 1 July 2021 to prohibit political donations by property developers.[footnoteRef:253]  Division 14.4A establishes obligations on property developers, their close associates, and political entities (MLAs, parties, Independent candidates).  [253:  Electoral Amendment Act 2020.] 

If a property developer (defined in s222C) has a current undecided planning application, or has made three planning applications in the last seven years (s222E), they are prohibited from donating gifts to political entities.  The political entity is also prohibited from accepting gifts in such circumstances.  
There are two sets of penalties for these offences, based on the size of the gift.  For gifts below $250 both the property developer and the political entity must pay the Territory an amount equal to the gift (s222F and s222H).  For gifts above $250 the maximum penalty for the property developer and the political entity is 50 penalty units, imprisonment for six months or both (s222G).
Political entities may avoid prosecution if they can demonstrate that they took reasonable steps to establish that (a) the donor was not a property developer or close associate, and (b) the donor did not have a current undecided planning application, and had not made three planning applications in the last seven years (s222H and s222I).  Examples of ‘reasonable steps’ are provided in the Act (s222H and s222I).
Views expressed in Submissions and Hearings
Canberra Liberals raised concerns about the ban on developer donations: that party officials are exposed to criminal penalties; that the Electoral Commission has not yet provided regulatory guidance on its enforcement policy and how it will interpret ‘reasonable steps’; and that is it not possible to definitively identify whether a person is a property developer.
‘[A]s at the date of this submission, the Electoral Commission has not provided any advice to parties about its interpretation of the Act.  With the introduction of criminal sanctions for non-compliance, this creates a significant issue whereby parties are completely reliant on our own legal advice, instead of having been provided with clear advice from the Commission about how – in particular – the reasonableness provisions will be administered.’[footnoteRef:254]  [254:  Submission 10, Canberra Liberals, p. 3.] 

‘[T]he great concern is criminal sanctions that fall on party registered officers’.[footnoteRef:255]  [255:  Proof Transcript of Evidence, 26 May 2021, p. 67.] 

During the hearing, Canberra Liberals acknowledged that the Electoral Act includes examples of ‘reasonable steps’, but sought additional information about interpretation and enforcement in the form of regulatory guidance from the Electoral Commission: ‘I think it is important that we are all really clear on what that audit step is.’[footnoteRef:256]  [256:  Proof Transcript of Evidence, 26 May 2021, pp. 67-68.] 

Canberra Liberals told the Committee it would be easier to comply with the law if there was a register of property developers:
‘There is not a list of property developers or close associates or anything like that that we can just check across.  All we have access to is effectively the electoral roll and a Google search.  If it is not coming up there, then it is very difficult for us to say that we are completely compliant.’[footnoteRef:257]  [257:  Proof Transcript of Evidence, 26 May 2021, p. 68.] 

Committee Comment
The Committee notes there is a ‘frequently asked questions’ page on the Elections ACT website summarising the developer donation provisions in the Electoral Act.  The Committee encourages the Electoral Commission to develop detailed regulatory guidance on its enforcement policy, and how entities can demonstrate compliance with the law. 
The Committee also notes the challenge for political entities in establishing whether a donor is a property developer.  It may be possible for ACT Government to establish a register of property developers using publicly available information on development applications.  In the absence of such clarity, there is potential for inadvertent mistakes, and the imposition of criminal offences for breach of the laws may be unreasonable.  
	[bookmark: _Toc78382529]Recommendation 33
[bookmark: _Toc78382530]The Committee recommends that the Electoral Commission provide regulatory guidance to parties and candidates on the interpretation and enforcement of the ban on developer donations under s222I Electoral Act 1992.

	[bookmark: _Toc78382531]Recommendation 34
[bookmark: _Toc78382532]The Committee recommends ACT Government use the Development Application database to establish and maintain a public register of property developers as defined in s222C Electoral Act 1992.  


Reinstatement of $10,000 Cap on Donations
Before 2015, section 205J of the Electoral Act prohibited any person from donating more than $10,000 in a financial year to a political party, MLA, candidate or associated entity.
In June 2014 the Select Committee on Amendments to the Electoral Act 1992 recommended that ‘the Assembly debate the merits of the $10,000 limit on donations from a person (including a natural person, an unincorporated association and a corporation) in a financial year.’[footnoteRef:258] [258:  Legislative Assembly Select Committee on Amendments to the Electoral Act 1992, recommendation 5, p. 39. ] 

Section 205J was removed from the Electoral Act in March 2015 by the Electoral Amendment Act 2015.  The Explanatory Statement to the amendment Bill contains no explanation of the policy intention, but in his presentation speech the Attorney General stated: 
‘By abolishing the $10,000 limit on donations, the government is removing an unintended incentive for donors to circumvent the electoral funding laws and therefore reduce transparency.  We have seen experience of this in New South Wales.’[footnoteRef:259] [259:  Legislative Assembly Transcript of Proceedings, 27 November 2014, p. 4155. ] 

Views expressed in Submissions and Hearings
In its report on the 2020 election, the Electoral Commission recommended ‘that the Assembly review the previous legislation imposing a $10,000 cap on political donations with a view to reinstating a similar provision’.[footnoteRef:260]  When describing the rationale for this recommendation, the Commission mentioned the increase in public funding: [260:  Submission 8, ACT Electoral Commission, p. 67.] 

‘Noting that the high levels of public funding have resulted in political parties covering a significant majority of their electoral expenditure through public funding, and in some cases exceeding it, the amount of public funding received has duly and significantly limited the potential for undue influence from private funding.’[footnoteRef:261] [261:  Submission 8, ACT Electoral Commission, p. 67.] 

While acknowledging that the ‘potential for undue influence from private funding’ has been significantly limited by public funding, the Commission nonetheless suggested a donation cap is needed due to what they describe as a ‘perception of undue influence of private money in ACT elections’.[footnoteRef:262] [262:  Submission 8, ACT Electoral Commission, p. 67.] 

ACT Greens support the Electoral Commission’s position:
‘The Greens would like to see the cap put back on donations.  We believe that $10,000 is generous - it is certainly much higher than the donation limit in Victoria, currently set at $4,000 across a four-year parliamentary term (or $1000 per year).’[footnoteRef:263] [263:  Submission 23, ACT Greens, p. 17. ] 

The principle on which ACT Greens support donation caps is to minimise the influence of corporations in the electoral process:
‘People donate money to political parties or candidates for two primary reasons: either because they support a political party or a candidate's views or policy platform, or to influence a political party or a candidate's views or policy platform.  The Greens believe that corporations should not have a disproportionate influence over politics, regardless of whether donations are capped at a certain amount.’[footnoteRef:264] [264:  Submission 23, ACT Greens, p. 17.] 

ACT Labor do not support the Electoral Commission’s recommendation, expressing the view that the scheme which replaced the donation cap in 2015 (ie. expenditure caps and public funding) is best practice:
‘This provision was removed with the introduction of expenditure caps and a new public funding model.  Expenditure caps create an even playing field, and public funding reduces undue influence - this is a best practice model.’[footnoteRef:265] [265:  Submission 19, ACT Labor, p. 9.] 

The principle on which ACT Labor opposes donation caps is that it does not distinguish collective action and individual action:
‘We oppose the introduction of donation caps not only because they are unnecessary with our existing model, but because they fail to recognise that there is a fundamental difference between collective action by a group of people and individual action by a single person.  For example, introducing donation caps would place the same limit on a community group, made up of 1000 members, as it would on a wealthy individual.  This is an objectively unfair approach.’[footnoteRef:266] [266:  Submission 19, ACT Labor, p. 9.] 

Committee Comment
A widespread perception of undue influence of private money in ACT elections could have a serious negative affect on the democratic process.  Evidence of such a perception in the ACT was not put forward in evidence to this inquiry, but it is a risk to be monitored and managed.  
The rationale for removing the cap in 2015 was that it created perverse incentive for donors to circumvent the cap by making multiple smaller donations, and this created risks for transparency.  The Committee notes that such risks are mitigated by the introduction of expenditure caps.  
	[bookmark: _Toc78382533]Recommendation 35
[bookmark: _Toc78382534]The Committee recommends that ACT Government explore options for reinstating the $10,000 cap on political donations, to remove the risk of perception of undue influence of private money in ACT elections; and report to the Assembly by March 2022. 


Foreign Donations
No evidence was presented during this inquiry on the topic of foreign donations, other than the suggestion raised in the ACT Government submission that the Committee consider whether to ‘legislate to ban any political donations from foreign sources’:
‘The Government would welcome the Committee’s consideration of these issues and any recommendations relating to them or any other options the Government should consider aimed at reducing the risk of potential foreign interference or influence over ACT election processes and political parties.’
In 2017 the Joint Standing Committee on Electoral Matters in the Commonwealth Parliament recommended prohibition of donations from foreign citizens and foreign entities to Australian registered political parties, associated entities and third parties (not applying to dual Australian citizens, or to non-Australian permanent residents in Australia).[footnoteRef:267] [267:  Second interim report on the inquiry into the conduct of the 2016 federal election: Foreign Donations, Recommendation 3,https://parlinfo.aph.gov.au/parlInfo/download/committees/reportjnt/024053/toc_pdf/Secondinterimreportontheinquiryintotheconductofthe2016federalelectionForeignDonations.pdf;fileType=application%2Fpdf ] 

In 2018 the Senate Select Committee into the Political Influence of Donations recommended that the Australian Government amend the Commonwealth Electoral Act 1918 to introduce a ban on foreign donations to political parties, candidates and associated entities.  Foreign donations were to be defined in this context as donations from a source that is not an Australian citizen or resident, or an entity registered in Australia.[footnoteRef:268] [268:  Senate Select Committee into the Political Influence of Donations, Recommendation 8 https://parlinfo.aph.gov.au/parlInfo/download/committees/reportsen/024147/toc_pdf/PoliticalInfluenceofDonations.pdf;fileType=application%2Fpdf ] 

The Commonwealth, NSW, Victoria and Queensland currently regulate foreign donations:
In 2018 the Commonwealth Electoral Act 1918 was amended to prohibit (a) any donations from foreign donors for the purpose of incurring electoral expenditure or creating or communicating electoral matter; and (b) foreign donations above $1,000 for any purpose.[footnoteRef:269] [269:  Electoral Legislation Amendment (Electoral Funding and Disclosure Reform) Act 2018 https://www.legislation.gov.au/Details/C2018A00147 ] 

Section 46 Electoral Funding Act 2018 (NSW) requires that political donors have a legitimate connection with Australia, such as residence or business registration, before a donation can be accepted.[footnoteRef:270] [270:  Section 46 Electoral Funding Act 2018 (NSW), https://legislation.nsw.gov.au/view/html/inforce/current/act-2018-020#sec.46] 

Section 217A Electoral Act 2002 (Vic) prohibits political donations from any person who is not an Australian citizen or resident, and any entity that does not have an Australian Business Number (ABN).[footnoteRef:271] [271:  Section 217A Electoral Act 2002 (Vic) https://content.legislation.vic.gov.au/sites/default/files/2020-04/02-23aa062%20authorised.pdf ] 

Section 270 Electoral Act 1992 (Qld) makes it is unlawful for a political party to receive a gift of foreign property, and for a candidate to receive such a gift during an election period.[footnoteRef:272] [272:  Section 270 Electoral Act 1992 (Qld), https://www.legislation.qld.gov.au/view/html/inforce/current/act-1992-028#sec.270] 

Committee Comment
The Committee notes that other Australian jurisdictions have acted to ban foreign donations to political parties, and a range of legislative models are available for the Territory to consider. 
	[bookmark: _Toc78382535]Recommendation 36
[bookmark: _Toc78382536]The Committee recommends that ACT Government explore legislative options for banning political donations from foreign sources, consult with the community, and report to the Assembly on preferred options by March 2022.  


Ban on Donations by Gambling Entities
Views expressed in Submissions and Hearings 
ACT Greens and Caroline Le Couteur told the Committee that for-profit gambling entities should be banned from donating to political parties:
‘The Greens propose extending the ban on political donations from property developers to include gambling businesses because gambling entities are much more likely than many other organisations or sectors to be in positions where relatively simple changes in Government policy can have major implications for their viability and profitability.’[footnoteRef:273] [273:  Submission 23, ACT Greens, p. 19. ] 

‘I would support enacting the ban on donations from gambling entities that I moved in the Assembly last year, but was not passed.  I note that NSW has banned donations from gambling entities.’[footnoteRef:274] [274:  Submission 15, caroline Le Couteur.] 

The Greens drew the Committee’s attention to recommendation 9 of the Senate Select Committee into the Political Influence of Donations, which recommended in 2018 a ban on donations from gambling entities (among others).[footnoteRef:275] [275:  Submission 23, ACT Greens, p. 19.] 

The Liberal Democrats put the contrasting view, that ‘prohibition of donations from any one group… should be abolished’.[footnoteRef:276] [276:  Submission 22, Liberal Democrats. ] 

Committee Comment
The Committee notes that the jurisdiction nearest to the ACT has in recent years taken steps to prevent gambling, liquor and tobacco entities from making political donations.  Part 3 Division 7 of the Electoral Funding Act 2018 Act (NSW) defines these entities as ‘prohibited donors’, and prohibits them from making political donations in NSW.
The Committee notes that any equivalent provisions in the ACT would need to be drafted in a manner compliant with the Human Rights Act 2004, which protects the right to freedom of expression, and the right to take part in public life. 
	[bookmark: _Toc275821][bookmark: _Toc78382537]Recommendation 37
[bookmark: _Toc78382538]The Committee recommends that ACT Government explore options for banning donations from tobacco, liquor and gambling entities and associated industry representative bodies. 


[bookmark: _Toc78535755]Public Funding 
Legislative Framework
Division 14.3 Electoral Act provides for public funding of election campaign expenditure.  A prescribed amount of money is payable for each eligible vote cast for a candidate or party in an election (s207).  There is a threshold for access to public funding; a candidate must receive at least 4% of the votes in their electorate (s208). 
For the 2020 election, the public funding amount was 862.105 cents per eligible vote.[footnoteRef:277] [277:  Submission 8, ACT Electoral Commission, p. 65.] 

Division 14.3A provides for administrative funding for parties with sitting Members in the Assembly.  A party is eligible for payment for administrative expenditure if at least one MLA is a member of the party (s215B).  Independent MLAs are also eligible for the payment (s215D).  This funding must not be used for electoral expenditure (s215G). 
Views expressed in Submissions and Hearings
Public funding was a regular theme during the inquiry.  Three viewpoints emerged from submissions and hearings:
Abolish public funding for candidates and political parties, 
Reduce public funding, or
Restructure the way public funding is allocated.  
Liberal Democrats highlighted that the ACT rate of $8.62 per vote is the highest level of public funding in all Australian jurisdictions, and three times the rate in Western Australia.[footnoteRef:278] [278:  Submission 22, Liberal Democrats, p. 11; Proof Transcript of Evidence, 26 May 2021, p. 72.] 

Liberal Democrats told the Committee that public funding should be abolished, as ‘[p]ublic funding forces taxpayers to contribute to parties they would never support voluntarily.’[footnoteRef:279]  If it is to be retained, Liberal Democrats called for public funding to be reduced to the lower of either the smallest rate of funding of other Australian jurisdictions, or one quarter of actual expenditure by the candidate.  They also suggested the ballot paper include an option for voters to consent to public expenditure.[footnoteRef:280]   [279:  Submission 22, Liberal Democrats, p. 11.]  [280:  Submission 22, Liberal Democrats, p. 11.] 

Several submitters recommended lowering the threshold for candidates to receive public funding from the current threshold of four per cent of votes, to enable fairer access for small parties and Independent candidates.[footnoteRef:281] [281:  Submission 15, Caroline Le Couteur; Submission 25, Mignonne Cullen; Submission 22, Liberal Democrats, p. 11.] 

On this theme, Canberra Progressives recommended a formal inquiry into the impact of Division 14.3 of the Electoral Act 1992 ‘to assess the extent to which the outcome of this part of the Act is to entrench, reward and increase the profile of major parties, at the expense of bringing diversity of representation into the ACT Legislative Assembly’.[footnoteRef:282] [282:  Submission 24, Canberra Progressives. ] 

Public funding not to exceed expenditure
The Electoral Commission reported that two parties and one Independent candidate received more public funding than the amount of their election expenditure.[footnoteRef:283]  [283:  Submission 8, ACT Electoral Commission, Table 33, p. 67.] 

In its report on the 2020 Election, the Electoral Commission recommended that the Electoral Act be amended to include provisions that limit the amount of public funding that can be received by a political party or candidate to not exceed the amount of electoral expenditure incurred.[footnoteRef:284] [284:  Submission 8, ACT Electoral Commission, recommendation 22, p. 66.] 

Liberal Democrats agreed with the Electoral Commission: ‘[p]ublic funding should never exceed the amount of election expenditure of the funded party or candidate’.[footnoteRef:285]  [285:  Submission 22, Liberal Democrats, p. 11.] 

ACT Greens disagreed, and suggested that the reasonableness of public campaign funding be assessed in broader context of administrative funding:
‘Given that the funds were initially created to cover parties' costs of administration and bookkeeping to meet the 2012 electoral donations laws whereby only individuals on the electoral roll could donate and a separate bank account was required for these funds, and the fact that these requirements have since been rescinded, means that it is now unclear why the ACT taxpayers should continue to cover administrative costs for political parties at this rate.  It is certainly clear that once a funding stream has been created for political parties, it is difficult to revoke it, despite the grounds no longer being there.’[footnoteRef:286] [286:  Submission 23, ACT Greens.] 

ACT Greens recommended an annual cap for administrative funding per party, rather than an amount set per MLA:[footnoteRef:287]  [287:  Submission 23, ACT Greens, p. 23.] 

‘parties should be able to manage their administrative costs efficiently and effectively with capped funding, and the public payment for this should be capped at the equivalent of five times the maximum amount payable per MLA.  Based on current figures, this would equate to $115,631 per annum for parties with five or more MLAs.’[footnoteRef:288] [288:  ACT Greens, Answer to Question Taken on Notice.] 

Canberra Liberals defended the current level of administrative funding for political parties:
‘There is a huge administrative burden for parties that is over and above what a normal business has.  The Canberra Liberals have had—and I know that other parties are probably in the same boat—very regular audits from the Electoral Commission that require a lot of work from both our paid staff but also external lawyers, accountants and the rest.  That is what the administrative funding is there for, recognising that a political party operates in a different regulatory atmosphere than most other businesses in the country do.’[footnoteRef:289]  [289:  Proof Transcript of Evidence, 26 May 2021, p. 65.] 

Committee Comment
The Committee supports the policy intention of public funding for candidates and parties, in reducing risk of corruption in the political system.  The Committee considers it is reasonable to limit public funding to not exceed a candidate’s electoral expenditure. 
	[bookmark: _Toc78382539]Recommendation 38
[bookmark: _Toc78382540]The Committee recommends the Electoral Act be amended to limit the amount of public funding received by a party or candidate to not exceed the amount of electoral expenditure incurred.


[bookmark: _Toc78535756]Donation Reporting 
Legislative Framework
Division 14.4 Electoral Act regulates recordkeeping and disclosure of political donations, and Division 14.6 regulates annual returns.  
Parties, non-party candidates and associated entities must record the date, source and amount of donations received, and submit a return to the Electoral Commission when donations from a single individual or entity exceed $1,000 (s216A).  
In a non-election year, or the first three months of an election year, the return is due quarterly.  From 30 June until polling day in an election year, donations that reach the $1,000 threshold must be declared within seven days.[footnoteRef:290]  [290:  Submission 8, ACT Electoral Commission, p. 67.] 

Parties, non-party candidates and associated entities must also submit an annual return by 31 August stating the amount received in donations, the identity of donors contributing $1,000 or more, the amount of electoral expenditure, and any outstanding debts (s228 and s230).
Duplicate Reporting as MLA and Candidate
ACT Labor recommended changes to prevent double reporting of gifts:
‘Currently, when an MLA receives a gift of any value, they must report it in both their own MLA Annual Return, and to the office of the party to which they belong so that the party can report it in their own returns to Elections ACT.  This results in every gift an MLA receives being reported twice… ACT Labor believes that to ensure gifts are reported in such a way that is transparent and depicts an accurate account of events, gifts received by MLAs in their capacity as an MLA or Minister (i.e., not as candidates representing a political party) should only be reported once.’[footnoteRef:291] [291:  Submission 19, ACT Labor, p. 2.] 

Committee Comment
The Committee notes that electoral reporting is established in legislation, and MLA reporting of gifts is required by Standing Orders of the Legislative Assembly.   The Committee recommends the Assembly initiate a consultative process to identify areas of duplication, and potential opportunities for resolution. 
	[bookmark: _Toc78382541]Recommendation 39
[bookmark: _Toc78382542]The Committee recommends the Legislative Assembly Standing Committee on Administration and Procedure:
[bookmark: _Toc78382543]consult with the Electoral Commission on potential opportunities to streamline and remove duplication in reporting requirements for gifts to MLAs, 
[bookmark: _Toc78382544]pursue any identified amendments to the ‘statement of registerable interests’ under Continuing Resolution 6 of Standing Orders, and
[bookmark: _Toc78382545]publicly report any recommendations for amendment to the Electoral Act, for consideration by JACS Committee and ACT Government. 


Reporting Agent
Section 203 Electoral Act allows parties, MLAs and candidates to appoint a ‘reporting agent’ to perform disclosure obligations on their behalf.  
ACT Greens suggested that the Act permit the appointment of an ‘alternate reporting agent’ to assist with reporting duties in peak times:
‘The ACT Greens support allowing for the appointment of alternate agents.  During prolonged periods where the 7-day gift disclosure deadline applies an alternate agent would help address the added compliance burden and provide coverage if a reporting agent were unable to fulfil this duty short-term.’[footnoteRef:292]  [292:  Submission 23, ACT Greens, p. 21.] 



	[bookmark: _Toc78382546]Recommendation 40
[bookmark: _Toc78382547]The Committee recommends that provision be made in the Electoral Act to allow for an 'Alternate Reporting Agent', to assist with reporting duties in peak times.


Seven-day reporting period
From 30 June until polling day in an election year, donations that reach the $1,000 threshold must be declared to the Electoral Commission within seven days.[footnoteRef:293]  [293:  Submission 8, ACT Electoral Commission, p. 67.] 

ACT Labor recommended that the Electoral Commission avoid conducting full past-year audits during this busy 15 week period:
‘To ensure that audits are able to be undertaken in a timely manner, with the full attention and resources they deserve, ACT Labor believes that audits for past years should not be conducted during the 7-day reporting period and should instead be delayed until after this period has concluded.’[footnoteRef:294] [294:  Submission 19, p. 2; Proof Transcript of Evidence, 26 May 2021, p. 43.] 

	[bookmark: _Toc78382548]Recommendation 41
[bookmark: _Toc78382549]The Committee recommends the Electoral Commission minimise the conduct of past-year audits within the 7-day reporting period leading up to an election.


Liberal Democrats submitted a comparative table showing ‘public funding and disclosure settings’ in Australian jurisdictions.[footnoteRef:295]  They recommended that the ACT align with NSW and Victoria by extending the reporting timeframe during election periods from seven days to 21 days: [295:  Submission 22, Liberal Democrats, Table 3, p. 11. ] 

‘The ACT has a very short timeframe for reporting electoral expenditure – one week compared to 21 days in NSW and Victoria.  The ACT should move to a 21 day reporting time frame to allow more comprehensive reporting.’[footnoteRef:296] [296:  Submission 22, Liberal Democrats, p. 3.] 

	[bookmark: _Toc78382550]Recommendation 42
[bookmark: _Toc78382551]The Committee recommends the Electoral Act be amended to extend the timeframe for reporting electoral expenditure from seven days to 21 days.


[bookmark: _Toc78535757]Expenditure Cap
Legislative Framework
Division 14.2B Electoral Act establishes limits or caps on electoral expenditure.  Expenditure caps apply from 1 January in an election year until polling day (s198).  The cap is calculated using the formula in s205E.  
The electoral expenditure limit for party groupings is the amount of the cap multiplied by the number of candidates (to maximum of five per electorate) (s205F).  The expenditure limit for non-party MLAs, associated entities, non-party candidate groupings, and third party campaigners is the amount of the expenditure cap for the election (s205G).
The Electoral Commission reported that the expenditure caps for the 2020 election were $42,750 per candidate, to a maximum of 25 candidates for party groupings; $42,750 per non-party MLA or non-party candidate; $42,750 per associated entity; $42,750 per third-party campaigner.[footnoteRef:297] [297:  Submission 8, ACT Electoral Commission, p. 65.] 

Division 14.5 Electoral Act governs disclosure of electoral expenditure.  Party groupings, non-party MLAs, associated entities, and non-party candidate groupings, and third party campaigners must report their electoral expenditure to the Electoral Commission within 60 days of the election (s224).  Broadcasters and publishers must also submit a return (s226). 
Conduct during the 2020 election
The Electoral Commission reported that there were no incidents of entities exceeding the electoral expenditure cap during the 2020 capped expenditure period.[footnoteRef:298] [298:  Submission 8, ACT Electoral Commission, p. 65.] 

Views expressed in Submissions and Hearings
Liberal Democrats and John Paul Romano recommended removal of expenditure caps for candidates:[footnoteRef:299] [299:  Submission 7, John Paul Romano; Submission 22, Liberal Democrats. ] 

‘Electoral expenditure caps are an unnecessary fettering of free political speech.  There is no sound evidence that funding caps meet their intended purpose of addressing undue influence on political campaigns.’[footnoteRef:300]  [300:  Submission 22, Liberal Democrats, p. 20.] 

ACT Greens recommended a higher campaign expenditure cap of $60,000 for non-party candidates: 
‘[C]reating different expenditure caps for party and non-party candidates would be beneficial for democracy, diversity, and independent voices’.[footnoteRef:301] [301:  Submission 23, ACT Greens.] 

Definition of party grouping
Party grouping is defined in s198 Electoral Act as: a party, an MLA for the party, an associated entity of the party, an associated entity of an MLA for the party, a candidate for the party, and a prospective candidate for the party.
In its report on the 2020 Election, the Electoral Commission recommended that
‘the definition of ‘party grouping’ be expanded to include ‘related political parties’ and other associated political entities such as elected members from other jurisdictions, for the purpose of electoral expenditure cap calculations.  An alternative approach may be to amend the Electoral Act simply to clarify the relationship between a territory registered political party and a related political party, for the purpose of electoral expenditure cap calculations.’[footnoteRef:302]  [302:  Submission 8, ACT Electoral Commission, recommendation 20, p. 66.] 

The Electoral Commission considers that the resulting potential scenario described below is not within the intent of the expenditure cap provisions:
‘The extrapolated possible impact of this is the potential for related political parties and/or related elected members from another jurisdiction, but particularly federally elected members representing the ACT either in the Senate or the House of Representatives, to act in a concerted manner to benefit the electoral campaign of an ACT registered political party or its associated candidates, outside of the associated party grouping’s expenditure cap.’[footnoteRef:303] [303:  Submission 8, ACT Electoral Commission, p. 66.] 

	[bookmark: _Toc78382552]Recommendation 43
[bookmark: _Toc78382553]The Committee recommends ACT Government consider the feasibility of amending s198 Electoral Act to incorporate ‘related political parties’ for the purpose of electoral expenditure cap calculations.  


Acting in Concert
During hearings, the Committee invited discussion about third party advertising.  
ACT Labor saw this a legitimate feature of elections, as electoral matter contains an authorisation statement to make people aware of the source of the material:
‘where there are individual candidates with certain values or policy positions standing for public office, and they talk to the community about that, there will be no doubt that there are community groups with those values and that have the same policy position statements.  It stands to reason that those third parties would support those candidates.  That is in respect of third-party campaigners.  We saw it with unions.  We saw it with UnionsACT, we saw it with the Christian Lobby, Christian schools ACT, the Racing Club and those sorts of groups, where they had certain candidates or parties that they felt were good for their values and they were willing to expend their resources to try and get there.’[footnoteRef:304]  [304:  Proof Transcript of Evidence, 26 May 2021, p. 46.] 

Canberra Liberals expressed concern about organisations paying for electoral advertising under a third party cap when they are closely affiliated with, or controlled by, a party:  
‘Third parties obviously have a role to play in campaigns.  What I and the Liberal Party have a problem with is third parties that are directly affiliated and constitutionally aligned to a political party accessing that third-party cap, which effectively increases the cap for a particular candidate… it is important that the cap has full and proper integrity, otherwise there is nothing to stop the Liberal Party, the Labor Party or the Greens setting up all sorts of offshoot organisations that are not really third parties and trying to increase that cap by, I think, $13,000 a pop’.[footnoteRef:305]  [305:  Proof Transcript of Evidence, 26 May 2021, p. 62.] 

The Electoral Commissioner pointed to the requirement under the Electoral Act for third party campaigners to report expenditure, which provides ‘a means by which the electorate can see such expenditure relations being made’.[footnoteRef:306] [306:  Proof Transcript of Evidence, 19 May 2021, p. 16.] 

In this context, the Deputy Electoral Commissioner referenced historical provisions in the Electoral Act that regulated ‘acting in concert’.[footnoteRef:307] [307:  Proof Transcript of Evidence, 19 May 2021, p. 16.] 

Before March 2015, the Electoral Act contained provision s205H that limited electoral expenditure by third party campaigners acting in concert with others:
‘A third-party campaigner must not act in concert with another person to incur electoral expenditure in relation to an election in the capped expenditure period for the election that is more than the expenditure cap for the third-party campaigner for the election.’[footnoteRef:308] [308:  Section 205H Electoral Act 1992, historical version effective 19.11.14 to 4.12.14 https://www.legislation.act.gov.au/View/a/1992-71/20141119-59606/PDF/1992-71.PDF ] 

A Bill was introduced in 2014 to remove Section 205H on the basis that it ‘may be invalid’:[footnoteRef:309]  [309:  Explanatory Statement to Electoral Amendment Bill 2014 (No 2) https://www.legislation.act.gov.au/View/es/db_50925/20141127-59698/PDF/db_50925.PDF; Electoral Amendment Act 2015 https://www.legislation.act.gov.au/View/a/2015-5/20150303-60212/PDF/2015-5.PDF] 

‘The High Court decision in Unions New South Wales v New South Wales… cast some doubt on the validity of the provisions contained in sections 205F, 205G and 205H relating to aggregated electoral expenditure.’[footnoteRef:310] [310:  Presentation speech for Electoral Amendment Bill 2014 (No 2).] 

However, earlier in 2014, the Assembly Select Committee on Amendments to the Electoral Act 1992 took a different view on the impact of the High Court decision on s205H, and recommended that it remain in place: 
‘The Committee acknowledges the legal uncertainty about the validity of the aggregated expenditure cap provisions in ss 205F, 205G and 205H, and notes that there are differences of opinion about the likelihood of each of those provisions surviving a challenge.  The Committee also notes that those provisions are narrower than the NSW provisions found invalid by the High Court in 2013 on the basis that they had no legitimate purpose.’[footnoteRef:311] [311:  Select Committee on Amendments to the Electoral Act 1992, https://www.parliament.act.gov.au/__data/assets/pdf_file/0005/610628/Select-Committee-final-report-30-June-2014.pdf p. 35] 

‘The Committee considers there are valid reasons to include associated entities in caps on electoral expenditure by parties and non-party MLAs, in order to prevent the limits being avoided through the setting up of an entity with the sole purpose of assisting in the election of an MLA or candidates from a political party.’[footnoteRef:312] [312:  Select Committee on Amendments to the Electoral Act 1992, p. 35.] 

‘The Committee also considers that the aggregated expenditure provisions in ss 205G and 205H have a sound policy basis in terms of aiming to ensure that parties, non-party candidates and third party campaigners are not able to effectively avoid limits on campaign expenditure through affiliation with other entities whose purpose is to promote a particular candidate or party.’[footnoteRef:313] [313:  Select Committee on Amendments to the Electoral Act 1992, p. 36.] 

‘In light of the views of Professor Twomey and Professor Williams, both of whom suggested that the ACT provisions might well survive a challenge given their narrower reach compared with the NSW provisions, the Committee considers that there is no need to amend ss 205F, 205G and 205H at this time.’[footnoteRef:314] [314:  Select Committee on Amendments to the Electoral Act 1992, p. 36.] 

[bookmark: fnB20]Since 2014, there have been further legislative and judicial developments in this area of law.  A Panel of Experts on Political Donations was appointed to identify long term reforms to NSW donation laws.[footnoteRef:315]  The NSW Parliament Joint Standing Committee on Electoral Matters inquired into the Expert Panel report in June 2016.[footnoteRef:316]  In July 2018 NSW Parliament passed the Electoral Funding Act 2018 (NSW) to replace the Election Funding, Expenditure and Disclosures Act 1981 (NSW).[footnoteRef:317]  NSW Unions challenged parts of the Electoral Funding Act, resulting in a second High Court decision of January 2019.[footnoteRef:318]  [315:  Panel of Experts – Political Donations, NSW Government, https://www.dpc.nsw.gov.au/updates/2014/05/27/panel-of-experts-political-donations/ ]  [316:  Joint Standing Committee on Electoral Matters, Parliament of New South Wales, Inquiry into the Final Report of the Expert Panel: Political Donations and the Government’s Response (Report No 1/56, June 2016) ]  [317:  Electoral Funding Act 2018 (NSW) http://www6.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/efa2018171/ ]  [318:  Unions NSW v New South Wales [2019] HCA 1; (2019) 363 ALR 1 http://www6.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2019/1.html ] 

	[bookmark: _Toc78382554]Recommendation 44
[bookmark: _Toc78382555]The Committee recommends ACT Government re-establish a legislative prohibition on third party campaigners acting in concert with others, in terms that comply with recent High Court judgments.


[bookmark: _Toc78535758]Participation in Elections
[bookmark: _Toc78535759]Participation in the 2020 Election
Enrolment Rate
At the preliminary close of rolls for the 2020 election, the Electoral Commission estimates that 99.5 per cent of people entitled to be enrolled were on the ACT electoral roll.  At the final close of rolls on election day, they estimate the figure was 99.9 per cent.[footnoteRef:319] [319:  Submission 8, ACT Electoral Commission, p. 18.] 

The ACT has the highest enrolment participation rate of all Australian jurisdictions, as described by the Electoral Commission in the report on the 2020 election:
‘By comparison with all other Australian States and the Northern Territory, the ACT has tended to out-perform the other jurisdictions in enrolment participation rates.  The rates displayed in 2020 continue this trend.  Looking at the 2020 September quarter enrolment report figures, the ACT again had the highest EEP [eligible elector population] rate of all the states and territories.  At that time, it is estimated that the enrolment participation rate in the ACT was 99.8 per cent, compared to a national average of 96.7 per cent.  The next highest participation rate was 97.8 per cent in New South Wales, while the lowest was 86.6 per cent in the Northern Territory.’[footnoteRef:320]  [320:  Submission 8, ACT Electoral Commission, p. 18.] 

Voter Turnout
Voter turnout at the 2020 election was 273,143 people.[footnoteRef:321]   [321:  Submission 8, ACT Electoral Commission, p. 19.] 

The participation rate in an election is a measure of the Electoral Commission’s performance.  One of the methods for calculating participation rate is to express voter turnout as a percentage of the estimated eligible population.[footnoteRef:322]  The Electoral Commission report on the 2020 election includes a table that displays enrolment and voter turnout at each Territory election since 2004.[footnoteRef:323]  The Electoral Commission described the figures in this way: [322:  Submission 8, ACT Electoral Commission, p. 18.]  [323:  Submission 8, ACT Electoral Commission, Table 14, p. 19.] 

‘This table shows that participation rates (measured by voter turnout as a proportion of estimated eligible population) improved between the 2004 and 2008 elections, declined in 2012, improved significantly in 2016 following the introduction of direct enrolment and update and improved again slightly at the 2020 election.  Noting that the 2020 election was held in the midst of the COVID-19 pandemic, the Commission considers an increase in voter turnout in all measures against 2016 figures as a considerable achievement.’[footnoteRef:324]  [324:  Submission 8, ACT Electoral Commission, p. 19.] 

[bookmark: _Toc78535760]Encouraging Participation in Elections 
Communications campaign for 2020 Election
The Electoral Commission described the communications campaign surrounding the 2020 election in the Election report:
‘Noting that the 2020 ACT election was to be held in the midst of the COVID-19 pandemic, Elections ACT undertook an extensive five-stage communication campaign leading up to the 2020 election, focussing on ‘Election safety’, ‘Enrol to vote’, ‘Vote now’, ‘Formal voting’ and ‘Check the source’.’[footnoteRef:325] [325:  Submission 8, ACT Electoral Commission, p. 27.] 

The Commission reported providing ‘targeted information’ to people with disability, family carers, people experiencing homelessness, people from culturally and linguistically diverse backgrounds, and the Aboriginal and Torres Strait Islander community.[footnoteRef:326]  [326:  Submission 8, ACT Electoral Commission, p. 27.] 

During previous elections, the Electoral Commission conducted education programs with schools and community groups, and engaged bilingual educators to work with multicultural communities, but these activities were cancelled in 2020 due to the COVID-19 pandemic.[footnoteRef:327] [327:  Submission 8, ACT Electoral Commission, pp. 28, 29-30.] 

Civics Education 
Submissions to the inquiry spoke of the importance of civics education in the ACT community.  
Canberra Progressives suggested the Electoral Commission produce and promote basic civics education material to voters in the lead-up to elections, such as ‘easy-to-understand TV and social media explanatory videos, and newspaper notices.’[footnoteRef:328] [328:  Submission 24, Canberra Progressives, p. 5.] 

The Youth Coalition suggested improvement to civics education for young people, in schools and other settings.  They recommended ACT Government address barriers to young people participating in political processes.[footnoteRef:329]   [329:  Submission 12, Youth Coalition of the ACT.] 

[bookmark: _Toc78535761]Vulnerable Voters 
The Electoral Commission reported its efforts to engage with communities who may experience barriers to participating in the 2020 election:
‘A key component of the Commission’s communication strategy was to assist voters with special needs, including people from culturally and linguistically diverse backgrounds, electors experiencing homelessness and people with disability, including vision or hearing impairment.  The focus was on ensuring people understood the compulsory nature of enrolment and voting, where to vote and how to cast a valid vote at the election.’[footnoteRef:330]  [330:  Submission 8, ACT Electoral Commission, p. 29.] 

Mobile Polling 
During previous elections, the Electoral Commission conducted mobile polling at hospitals, aged care facilities and the Alexander Maconochie Centre, but these activities were cancelled in 2020 due to the COVID-19 pandemic.[footnoteRef:331] [331:  Submission 8, ACT Electoral Commission, p. 45.] 

As an alternative, the Electoral Commission worked with certain ‘eligible institutions’ to facilitate a ‘bulk and direct postal voting process’:[footnoteRef:332]  [332:  Submission 8, ACT Electoral Commission, p. 45.] 

‘At the commencement of voting, each institution was delivered the postal vote packages for their residents in bulk… These postal votes were then returned to Elections ACT via the standard postal service.’[footnoteRef:333]  [333:  Submission 8, ACT Electoral Commission, p. 46.] 

ACT Greens expressed concern at this situation, suggesting that mobile polling may have been conducted under COVID-Safe measures, given the importance of democratic participation:[footnoteRef:334] [334:  Submission 23, ACT Greens, p. 15.] 

‘While postal voting was theoretically made available, it is unclear how widespread this take-up was.  Problematically there was certainly no systematic way for voting information, party how-to-vote cards and party information to be circulated in these places.’[footnoteRef:335]  [335:  Submission 23, ACT Greens, p. 26.] 

People with Disability 
During the 2020 election, telephone voting services were offered to blind and vision impaired voters for the first time.  The Electoral Commission used the eVACS system to provide a secret and independent voting process for people to use from their location of choice:  
‘While eVACS® has long provided electors with vision impairment the ability to cast an unassisted secret vote at ACT elections, it became apparent following the 2017 Select Committee inquiry into the 2016 ACT election, that some blind and vision impaired electors were seeking an ability to cast their vote in secret and unassisted from home, without the often difficult and sometime confronting requirement to attend an electronic voting location.’[footnoteRef:336]  [336:  Submission 8, ACT Electoral Commission, p. 38.] 

Telephone voting was accessed by 52 people during the 2020 election.[footnoteRef:337] [337:  Submission 8, ACT Electoral Commission, p. 38.] 

The legislation authorising telephone voting was established temporarily in the context of the COVID-19 pandemic.  In its report on the 2020 Election, the Electoral Commission recommended amending the Electoral Act to re-introduce supporting legislation to provide for telephone voting for electors who are blind or vision impaired.
Committee Comment
The Committee supports the continued availability of telephone voting, and encourages the Electoral Commission to assess whether it should be made available and promoted to people with other forms of disability to improve their access to the electoral process.  
	[bookmark: _Toc78382556]Recommendation 45
[bookmark: _Toc78382557]The Committee recommends the Electoral Act be amended to permanently reintroduce supporting legislation for telephone voting for voters with disability.


During hearings, ACTCOSS drew attention to the fact that most polling places are at schools, and told the Committee there are currently no school buildings in the ACT that meet Disability Standards for full accessibility:
‘all of the ACT’s 89 polling places are registered as accessible with assistance, but none were registered as fully accessible.’[footnoteRef:338] [338:  Proof Transcript of Evidence, 19 May 2021, p. 21.] 

ACTCOSS also encouraged the community not to assume that people with cognitive or psychosocial disability lack capacity to vote in an election:
‘We should not have the default assumption that people who are in residential settings, or who might have diminished cognitive ability in one area of their lives, are not entitled to vote and do not have important things to say about the standards of services and supports that are available to them.’[footnoteRef:339]  [339:  Proof Transcript of Evidence, 19 May 2021, p. 21.] 

People experiencing Homelessness
During the 2020 election, the Electoral Commission established a polling place at a venue accessible to people experiencing homelessness.  The polling place at the Early Morning Centre on Northbourne Avenue in Civic was open for two hours on 12 and 13 October 2021:[footnoteRef:340]   [340:  Submission 8, ACT Electoral Commission, pp. 30, 44.] 

‘The centre was open on two separate days in the final week of early voting, between the hours of 9:00am and 11:00am when the centre is typically at its busiest serving breakfast.’[footnoteRef:341]  [341:  Submission 8, ACT Electoral Commission, p. 45.] 

‘While only six votes were taken at the EMC over the two days, it was an important first step in increasing the services provided to homeless electors.’[footnoteRef:342]  [342:  Submission 8, ACT Electoral Commission, p. 45.] 

The Electoral Commission told the Committee that their preference was to engage with homeless electors at a range of locations across Canberra, however this type of activity is classified as mobile polling under the Electoral Act and currently limited to correctional centres and institutions that meet the definition of ‘special hospital’ in s149A Electoral Act, such as hospitals and aged care facilities.[footnoteRef:343]   [343:  Submission 8, ACT Electoral Commission, p. 45.] 

In its report on the 2020 Election, the Electoral Commission recommended amending Division 10.5 Electoral Act to allow mobile polling to be conducted at locations across the ACT where homeless electors congregate to access government and welfare services.[footnoteRef:344] [344:  Submission 8, ACT Electoral Commission, recommendation 12, p. 45.] 

Committee comment
The Committee agrees with the Electoral Commission that their efforts to engage with people experiencing homelessness during the 2020 election was an important first step, and encourages further work in this area.  
	[bookmark: _Toc78382558]Recommendation 46
[bookmark: _Toc78382559]The Committee recommends the Electoral Act be amended to allow mobile polling to be conducted at locations across the ACT where people experiencing homeless gather to access government services and community support.


Detainees in Alexander Maconochie Centre
As mentioned above at paragraph 9.12, during previous elections, the Electoral Commission conducted mobile polling at the Alexander Maconochie Centre (AMC), but these activities were cancelled in 2020 due to the COVID-19 pandemic.  The Electoral Commission reported that the special arrangements put in place for the AMC were as follows:
‘Instead of conducting mobile polling activities, alternate arrangements were made with Corrective Services to collect postal vote applications for remandees and prisoners at AMC.  A total of 74 electors requested a postal vote through this means.  Elections ACT then arranged for the distribution of these postal packs through Corrective Services.  Remandees and prisoners returned their completed postal votes through the postal service.’[footnoteRef:345]  [345:  Submission 8, ACT Electoral Commission, p. 46.] 

ACT Greens expressed concern about the cancellation of mobile polling (see paragraph 9.14).  
ACTCOSS made a submission expressing concern about ‘the apparent failure to fully include Alexander Maconochie Centre (AMC) detainees in the democratic process.’  They told the Committee that community workers providing services in AMC ‘are not aware of any inmates receiving information on candidate or party platforms before the election.’[footnoteRef:346] [346:  Submission 14, ACTCOSS.] 

ACTCOSS suggested that candidates, parties, the AMC and JACS Directorate ensure people detained at AMC during future elections receive access to electoral information.[footnoteRef:347] [347:  Submission 14, ACTCOSS; Proof Transcript of Evidence, 19 May 2021, p. 20.] 

	[bookmark: _Toc78382560]Recommendation 47
[bookmark: _Toc78382561]The Committee recommends that ACT Government investigate options for a process whereby parties and candidates can submit electoral material for distribution to detainees at Alexander Maconochie Centre.


People from non-English-speaking backgrounds 
During previous elections, the Electoral Commission engaged bilingual educators to conduct outreach activities with multicultural communities, but these activities were cancelled in 2020 due to the COVID-19 pandemic.[footnoteRef:348] [348:  Submission 8, ACT Electoral Commission, pp. 29-30.] 

ACT Greens congratulated the Electoral Commission on the translation of electronic voting instructions into 12 languages (Arabic, Chinese, Croatian, English, Greek, Italian, Lao, Persian (Farsi), Serbian, Spanish, Turkish and Vietnamese), but suggested this information also be made available for people voting on ballot papers.[footnoteRef:349] [349:  Submission 23, ACT Greens, p. 11.] 

	[bookmark: _Toc78382562]Recommendation 48
[bookmark: _Toc78382563]The Committee recommends that voting instructions in multiple languages be provided to voters using either electronic voting or paper ballots in future elections. 


[bookmark: _Toc78535762]Lowering the Voting Age
Legislative Framework 
The Australian Capital Territory (Self-Government) Act 1988 (the Self-Government Act) is an instrument of the Australian Parliament that gives the Assembly the power to legislate for electoral matters, within certain declared limits.
The Electoral Act 1992 (ACT) establishes the ACT Electoral Commission and governs the conduct of elections, within the constraints imposed by the Self-Government Act.
Voting Age
A resident of the ACT is entitled to vote in a Territory election if they are 18 years or older on polling day.  
Section 72 Electoral Act provides that a person is entitled to enrol to vote in Territory elections if (a) they are entitled to be enrolled on the Commonwealth roll under the Commonwealth Electoral Act (excluding provisional enrolment), and (b) they live in a Territory electorate.   
Section 93 Commonwealth Electoral Act provides that a person is entitled to enrolment on Commonwealth electoral roll if they are 18 years or older, and an Australian citizen. 
Compulsory Voting
Enrolment is compulsory for people who meet the eligibility criteria.  
Section 67B(c) Self-Government Act requires the Electoral Act to provide that every person who is entitled to be enrolled and who is resident in the Territory is required to claim enrolment.  Consequently, Section 73 Electoral Act provides that enrolment is compulsory and that failure to enrol will result in a fine of 0.5 penalty units.
Section 4(1)(c) Proportional Representation (Hare-Clark) Entrenchment Act 1994 provides that ‘voting in an election shall be compulsory’.  This principle is entrenched, which means the Electoral Act cannot be amended in a way that is inconsistent with this principle unless the amendments are passed by (a) two thirds majority in the Assembly, or (b) simple majority in the Assembly and majority of electors at referendum.
Policy Context 
There have been several ACT and federal parliamentary inquiries into lowering the voting age:
Standing Committee on Education Training and Young People (2007) Inquiry into the Eligible Voting Age,[footnoteRef:350] [350:  Standing Committee on Education Training and Young People (2007) Inquiry into the Eligible Voting Age.] 

Joint Standing Committee on Electoral Matters (2007) Inquiry into Civics and Electoral Education,[footnoteRef:351] [351:  Joint Standing Committee on Electoral Matters (2007) Inquiry into Civics and Electoral Education.] 

Select Committee on the 2016 ACT Election and Electoral Act,[footnoteRef:352] and [352:  ACT Legislative Assembly Select Committee on the 2016 ACT Election and Electoral Act.] 

Joint Standing Committee on Electoral Matters (2018) Inquiry into the Commonwealth Electoral Amendment (Lowering Voting Age and Increasing Voter Participation) Bill 2018.[footnoteRef:353] [353:  Joint Standing Committee on Electoral Matters (2018) Inquiry into the Commonwealth Electoral Amendment (Lowering Voting Age and Increasing Voter Participation) Bill 2018] 

The Electoral Commission told the Committee that, while the topic of lowering the voting age below 18 years has been raised in other Australian jurisdictions, it is not currently being actively considered in any state or territory.[footnoteRef:354] [354:  Submission 9, ACT Electoral Commission, p. 7.] 

Views expressed in Submissions and Hearings
The Committee received submissions on both sides of the question of lowering the voting age. 
Arguments for lowering the voting age
ACT Greens expressed support for lowering the voting age, based on the capacity of young people aged 16 – 17 years, and the other significant responsibilities they hold at that age:
‘The Greens have consistently argued for voluntary voting to be an option for young people aged 16 and 17.  These young people can legally work full-time.  If they are working, they pay taxes.  They can drive a car, have sex, and make medical decisions about their bodies.  They can join the Army, Navy or Air Force.  They can sign a lease or join a political party – yet they cannot vote.’[footnoteRef:355] [355:  Submission 23, ACT Greens, p. 9.] 

ACT Greens told the Committee that young people should be empowered to have a voice in decision making:
‘A 16-year-old has a much greater vested interest in the long-term future of this planet than I do, because they are going to be here way after I am not here.  I think they need to have a say.’[footnoteRef:356]  [356:  Proof Transcript of Evidence, 26 May 2021, p. 55.] 

ACT Greens highlighted the fact that all sentenced detainees at Alexander Maconochie Centre are permitted to vote in Territory elections, despite some being excluded from voting in Commonwealth elections, because s72 Electoral Act establishes them as a special category of voter, and suggested this might provide a pathway for lowering the voting age:
‘[In] federal elections if someone is sentenced to imprisonment for 3 years, they are not eligible to vote, however this has not been the case for ACT elections since 2008. Therefore, this issue may be more easily resolvable than previously thought.’[footnoteRef:357] [357:  Submission 23, ACT Greens, p. 9.] 

Youth Coalition expressed support for lowering the voting age, and referred the Committee to their submission to the Assembly Inquiry into the 2016 ACT Election and the Electoral Act, in which they reported the views of local young people.
‘The Youth Coalition maintains our position that young people aged 16 and 17 are capable of voting, and that many are informed, willing and would vote if given the opportunity.  We believe it is a universal and fundamental right of citizens, that young people are capable of making complex decisions, and that many wish to engage in a political system that addresses and responds to their needs.’[footnoteRef:358] [358:  Submission 12, Youth Coalition, p. 2.] 

Youth Coalition recommended the voting age be lowered to allow young people aged 16 and 17 years of age the option to vote in Territory elections; that voting not be compulsory for this group; and that ACT Government improve education on civics and citizenship matters for young people, at schools and in other settings.[footnoteRef:359] [359:  Submission 12, Youth Coalition.] 

Canberra Progressives expressed support for lowering the voting age to 16.[footnoteRef:360] [360:  Submission 24, Canberra Progressives, p. 5.] 

Arguments against lowering the voting age
The Electoral Commission provided a supplementary submission engaging with the term of reference relating to the voting age, in which they recommended retaining the minimum voting age of 18 years.[footnoteRef:361] [361:  Submission 9, ACT Electoral Commission, p. 7.] 

In the supplementary submission, the Electoral Commission outlined the legislative barriers to lowering the voting age, and presented a series of arguments against the proposal: ACT would be out of line with all other Australian jurisdictions; imposing a pecuniary penalty on minors for failing to vote is inappropriate; there may be confusion as people aged 16 and 17 years cannot vote in Commonwealth elections; people aged 16 and 17 years are not eligible for election to the Assembly; operational challenges for the Electoral Commission; resource implications of extending and maintaining a special ACT electoral roll, rather than relying on access to the Commonwealth roll; and the limited electoral awareness of young people.[footnoteRef:362] [362:  Submission 9, ACT Electoral Commission. ] 

Canberra Liberals in their submission opposed lowering the voting age, on the basis that it would not achieve an increase in political participation:
‘The Canberra Liberals have consistently supported the voting age being at the age of 18.  A paper produced by Professor Ian McAllister from the Australian National University in 2012 found that "there is no evidence that lowering the voting age would increase political participation; indeed, the evidence points in the opposite direction".  We strongly agree with this assessment.’
During the hearing Canberra Liberals told the Committee that 18 is an appropriate age at which to draw the boundary line: ‘[T]here does need to be an age at which we decide people can vote.  Some advocate for that to be 16.  We believe that the balance is right at 18.’[footnoteRef:363]  [363:  Proof Transcript of Evidence, 26 May 2021, p. 63.] 

Liberal Democrats do not support lowering the voting age.  They told the Committee: there is not strong evidence that reducing the voting age would improve the political maturity of 16-17 year olds; lowering the voting age risks criminalising minors; and there is not widespread public support for the idea.[footnoteRef:364]   [364:  Submission 22, Liberal Democrats, pp. 4-5.] 

Liberal Democrats cited research claiming that left-leaning citizens are more likely to support lowering the voting age, and suggested that ‘[p]roposals to reduce the voting age may be influenced by political motives rather than concern for the political rights of the young.’[footnoteRef:365] [365:  Submission 22, Liberal Democrats, p. 5.] 

Committee comment
The Committee notes the current barriers to lowering the voting age, including the interaction between the Electoral Act and Commonwealth legislation, and the entrenched provisions of the Proportional Representation (Hare-Clark) Entrenchment Act 1994.  
While it was suggested to the committee that a creative legislative work-around might establish people aged 16 and 17 years a special category of voter, and enable them to choose to vote in Territory elections on a voluntary basis, the Committee is not persuaded that this is an appropriate avenue for exploration.  
Compulsory voting is an essential foundation of Australian elections.  It protects the legitimacy of the democratic process, by ensuring that universal franchise is implemented in practice.  The Committee is concerned that allowing people aged 16 and 17 years to vote on a voluntary basis would gradually erode community support for compulsory voting.  
	[bookmark: _Toc78382564]Recommendation 49
[bookmark: _Toc78382565]The Committee recommends that the voting age be retained at age 18 years.


[bookmark: _Toc78535763]Preparing for future Elections 
Electoral Commission Resources and Facilities
Funding to implement new Legislative Functions
Participants in the inquiry expressed respect and appreciation for the Electoral Commission.  
‘The ACT Electoral Commission is a highly professional and high functioning institution that depends on the trust and support of the wider community.  It is a very small organisation that is called upon to perform difficult, complex, and large activities.’[footnoteRef:366]  [366:  Submission 4, Canberra Alliance for Participatory Democracy.] 

In its report on the 2020 Election, the Electoral Commission stated:
‘The electoral amendments passed by the Assembly in 2020 have resulted in a clear and urgent need for an increase in the Commission staffing levels and resources to appropriately enact and administer this new legislation.  The Commission will pursue budget bids for 2021–22 and forward years accordingly.’[footnoteRef:367] [367:  Submission 8, ACT Electoral Commission, p. 81.] 

The Electoral Commissioner elaborated during the hearing, explaining:
‘the need for a small staff increase, and an operational funding increase, so as to deliver the new legislation from 1 July.  The legislation from 1 July includes truth in political advertising, continuous seven-day reporting, and the ban on donations by property developers… These are important new legislative initiatives; they will take additional time and resources to deliver and enact properly.’[footnoteRef:368]  [368:  Proof Transcript of Evidence, 19 May 2021, p. 3.] 

	[bookmark: _Toc78382566]Recommendation 50
[bookmark: _Toc78382567]The Committee recommends that ACT Government consider increased staffing resources for the Electoral Commission commensurate with the increase in legislative functions in recent years.


Permanent Office Accommodation
In its report on the 2020 Election, the Electoral Commission stated: ‘There is an urgent requirement for the provision of funded permanent office accommodation for the Commission to facilitate the planning and delivery of the election.’[footnoteRef:369] [369:  Submission 8, ACT Electoral Commission, p. 81.] 

During the hearing, the Electoral Commission told the Committee that a budget bid has been submitted to request funding for accommodation, and the Commission has been working with ACT Property Group to identify potential suitable properties, but ‘after 30 June we have no office space to move to’.[footnoteRef:370] [370:  Proof Transcript of Evidence, 19 May 2021, pp. 2-3.] 

	[bookmark: _Toc78382568]Recommendation 51
[bookmark: _Toc78382569]The Committee recommends that ACT Government review the accommodation provided to the Electoral Commission to assess suitability for their needs.  


Future amendments to the Electoral Act 1992
Consultation with Electoral Commission
In its report on the 2020 Election, the Electoral Commission stated: ‘There is a need for early and proactive engagement of the Commission by MLAs, ministerial advisors and political parties in provision of advice on electoral matters.’[footnoteRef:371]  [371:  Submission 8, ACT Electoral Commission, p. 81.] 

The Electoral Commissioner elaborated during the hearing:
‘Unfortunately, there were a number of instances in the period running up to the election 2020 that saw briefs being passed to MLAs, and indeed debates occurring in the Assembly, that I believe, as the Commissioner, may have been better informed had there been some early and proactive engagement with the commission for the appropriate advice.’[footnoteRef:372]  [372:  Proof Transcript of Evidence, 19 May 2021, p. 3.] 

The Commissioner went on to acknowledge the full authority of the Assembly to consider legislative amendments as it deems appropriate; as well as the fact that some of the 2020 amendments were COVID-19 related, and ‘related to circumstances that none of us had any real control over’.[footnoteRef:373] [373:  Proof Transcript of Evidence, 19 May 2021, p. 3.] 

	[bookmark: _Toc78382570]Recommendation 52
[bookmark: _Toc78382571]The Committee recommends that ACT Government review their consultative processes, and identify opportunities to engage with the Electoral Commission early in the development of proposed amendments to the Electoral Act 1992.


Avoiding Amendments during an Election Year
In its report on the 2020 Election, the Electoral Commission stated: 
‘Introduction of electoral related legislation late in the electoral cycle, such as the Electoral Legislation Amendment Act 2020 passed by the Assembly on 2 July 2020, provided very little opportunity for the Commission to develop and implement appropriate procedures to enact such key legislation of direct impact in the delivery of the election.’[footnoteRef:374] [374:  Submission 8, ACT Electoral Commission, p. 81.] 

The Commission suggested ACT Government and MLAs avoid proposing amendments to the Electoral Act within 12 months of an election unless there is genuine urgency and necessity.[footnoteRef:375] [375:  Submission 8, ACT Electoral Commission, p. 81.] 

Committee Comment
The Committee notes the desirability of avoiding amendments to the Electoral Act within 12 months of an election, unless necessary to respond to urgent and unexpected circumstances, such as a pandemic. 
[bookmark: _Toc502671595][bookmark: _Toc502671773][bookmark: _Toc502671879][bookmark: _Toc502672811][bookmark: _Toc78535764]Conclusion
The Committee acknowledges the extraordinary efforts by the Electoral Commission to conduct a free, fair and safe election in the dramatic and evolving circumstances of a pandemic.  The Committee thanks the staff of the Electoral Commission (permanent and casual), Access Canberra contact centre staff, and the external agencies that supported the Electoral Commission on working groups for contingency planning, ICT and security.
[bookmark: _Toc514657293][bookmark: _Toc514657344]The Committee also thanks the participants in this inquiry for their time and contribution.    
Jeremy Hanson MLA
Chair
28 July 2021
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Dissenting report – Ms Jo Clay MLA

Inquiry into 2020 ACT Election and the Electoral Act 

Dissenting Comments by Jo Clay MLA


Introduction

The Committee inquired into the operation of the 2020 ACT election and the Electoral Act and related matters. I disagree with Committee recommendations 38 and 49 and I have provided my reasons below. I support all other recommendations and note my appreciation for the cooperative and constructive work of this Committee.


Voting age should be lower than 18 years 

Recommendation 49 is that ‘the voting age be retained at age 18 years.’

Three organisations supported lowering the voting age (ACT Greens, Youth Coalition and Canberra Progressives). 

Submissions in support of lowering the voting age argued that young people aged 16-17 are considered competent to make many complex decisions and take on significant responsibilities, such as working full-time, paying taxes, driving and signing leases.

Submissions also argued that young people have a greater stake in their future and the future of the planet. One referred to climate change and noted that ‘no one under 40 years old has even lived in a year with global average temperatures below those of last century’. This is a compelling argument given the political activism we see from SchoolStrike4Climate and the youth climate justice movement. It is particularly significant in this jurisdiction because of the Assembly’s 2019 declaration that we are in a climate emergency. That recognition of the climate emergency should inform all policy and decisions made by this Assembly and its Committees.

The right to vote is fundamentally tied to whether a person is capable of making significant and long-term decisions and if so, whether they should be empowered to do so. Those who supported lowering the voting age went straight to the heart of that question. Young people of 16 years old are capable of making this type of decision because we already allow them to make significant decisions in other areas. Young people should be empowered to vote because they will be the ones most affected in their lifetimes by Government decisions made now.

Three organisations opposed lowering the voting age (Electoral Commission, Canberra Liberals and Liberal Democrats). 

Submissions against lowering the voting age referred to operational challenges surrounding enforcement, education and resourcing. They also noted legislative challenges in lowering the voting age and referred to a lack of evidence that lowering the age would increase political participation.

None of these arguments address the fundamental question of whether young people are capable of making significant and long-term decisions and if so, whether they should be empowered to do so. All deal with secondary issues. 

Government establishes the operations needed and provides the resources required to carry out its policy. Government should not make a threshold claim about a lack of resources as an excuse to avoid considering the issues.

The Committee did not explore legislative barriers or seek legal advice. Legislative barriers cannot therefore be used as a reason to avoid considering the issues.

The right to vote is not tied to whether it will increase or decrease political participation. If it were, those who fail to vote at one election would lose their right at future elections. This is clearly not how the right to vote works.

On this basis, I reject recommendation 49 that the voting age be retained at the age of 18 years. 

I recommend that the Legislative Assembly explore lowering the voting age to 16 or 17. Young people are capable of making significant and long-term decisions about their future and should be empowered to do so, particularly given that we are in a climate emergency.


If public funding is linked to expenditure, administrative funding should be capped or linked to expenditure 

Recommendation 38 is that ‘the Electoral Act be amended to limit the amount of public funding received by a party or candidate to not exceed the amount of electoral expenditure incurred.’

Division 14.3 of the Electoral Act provides public funding for election campaigns, linked to the number of votes received. 

Division 14.3A provides for administrative funding, linked to the number of sitting Members in the Assembly. 

These are significant amounts of public funding and the Committee received many submissions about how they should be set. Views ranged broadly. Some thought funding should be abolished altogether. Some thought it should be expanded to include more candidates. Some thought it should be reduced or restructured.

The Committee recommends that public funding for election campaign expenditure should be linked directly to campaign expenditure. But the Committee made no recommendations about administrative funding, how it should be spent and whether it should be capped or linked to any set function. 

I find this inconsistent. Administrative funding is allocated per MLA per year. The Electoral Act states that it cannot be used on electoral expenditure but the funding is not otherwise capped or linked. During the 2016-2020 Assembly, ACT Labor and the Canberra Liberals each received over $1 million in administrative funding. The ACT Greens received around $172,000.

This is a significant amount of public money. Many of the bookkeeping systems that need to be set up for one MLA can be efficiently expanded to cover multiple MLAs. Most businesses and government organisations understand economies of scale. A system which covers more people becomes cheaper to operate per person. On this basis, there is surely room to reduce administrative funding either to an absolute cap (such as capping it to a maximum of 5 MLAs) or by linking it directly with administrative expenditure.

I recommend that if the Government links public funding with expenditure, it should also cap administrative funding or link administrative funding with expenditure.
In conclusion, I think the Inquiry missed these opportunities for further thoughtful reform and so I have lodged my dissenting view.



Jo Clay MLA
29 July 2021
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