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In 1995 the Legislative Assembly for the Australian Capital Territory (‘the Assembly’) amended Standing Order 16, which established the Standing Committee on Administration and Procedure (‘the Committee’).
Standing Order 16 authorises the Committee to inquire into and report on, among other things, the practices and procedure of the Assembly.
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[bookmark: _Toc4000926]Recommendations
Recommendation 1
6.3	The Committee recommends that the expansion of the ACT Register of Lobbyists be reconsidered at least 12 months after the commencement of the ACT Integrity Commission and not before the beginning of the 10th Assembly.
Recommendation 2
6.4	The Committee recommends that the below recommended amendments contained in the report of the Standing Committee on Administration and Procedure entitled Review of the standing orders and continuing resolutions of the Legislative Assembly be adopted.
	Recommended amendment 69—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
Public content of the ACT Register of Lobbyists
The public section of the Register is to contain the following detail for each registrant:
delete words—
For a natural person:
…
“(i)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
For a partnership:
…
“(i)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
For a company:
…
“(k)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
	Recommended amendment 70—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
Maintaining accuracy of the Register
The public section of the Register is to contain the following detail for each registrant:
Omit
“In addition to providing notification of changes in registered details, a registered lobbyist is required to provide the Clerk with a quarterly return, within 10 working days of 31 March, 30 June, 30 September and 31 December in each year, which return is required to:”
Substitute
“In addition to providing notification of changes in registered details, a registered lobbyist is required to provide the Clerk with a six monthly return, within 15 working days of 30 June and 31 December in each year, which return is required to:”.
	Recommended amendment 71—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
Insert the following under the “Persons/Entities not required to be registered”
“Prohibition on contact with unregistered Lobbyists
Members/Ministers agree, and their personal staff and all ACT public service officers shall be directed, not to knowingly or intentionally entertain any non-exempted communication from:
	a lobbyist not registered on the ACT Register of Lobbyists;
	an employee, contractor or other person authorised to carry out lobbying activities on behalf of a registered lobbyist where that person’s name does not appear on the Register in the details recorded for that registered lobbyist; or
	any registered lobbyist or employee, contractor or other person authorised to carry out lobbying activities on behalf of that registered lobbyist who in their opinion has failed to comply with the Lobbying Code of Conduct;
and shall immediately advise the Registrar if they became aware or reasonably suspected that a registered lobbyist or authorised person had contravened the ACT Lobbying Code of Conduct.”.



iii
[bookmark: _Toc4000927]Background
Should the Assembly expand the scope of the ACT Register of Lobbyists to cover in-house government relations staff, industry association and project management liaison officers and companies?
When the Assembly moved to establish the Register of Lobbyists in August 2014 the then Chief Minister remarked that:
We are improving accountability to our community. By doing so I hope that, with some of the odour that hangs around politicians it seems in this date and age, we are continuing to provide confidence to the ACT community and hopefully generating some view that politics can be an honourable profession.[footnoteRef:1] [1:  Assembly Debates (5.8.2014) 1955.] 

	The Chief Minister also remarked:
However, there is a strong perception that lobbyists can occasionally have undue influence and, in the absence of appropriate regulation, may distort government decision-making. If confidence in our system of government is to be safeguarded, public officials and decisions must be seen to be objective, in line with established procedures and guided by the merits of each case.
… At the moment we do not currently maintain a public register of lobbyists, nor do we have a code of conduct to guide members and public officials on how best to engage with lobbyists. I think this does present a risk to good governance.[footnoteRef:2] [2:  Assembly Debates (5.8.2014) 1956.] 

The then Leader of the Opposition also spoke in support of the Register. He stated:
… we simply must be open about our associations and dealings with lobbyists and other entities. It is important for the community to see that we are open. It is not the fact that I think there is any untoward lobbying in the ACT. None of that has been brought to my attention. But for the prevention of a perception and the prevention of potential future undue lobbying I think it is timely that we actually bring a register into the ACT Assembly.[footnoteRef:3] [3:  Assembly Debates (5.8.2014) 1958.] 

The Leader of the ACT Greens also supported the establishment of the Register, stating:
Certainly, the Greens are very happy to support provisions that increase transparency and accountability and improve the quality of our democracy. I believe that moving down the path of having a register for lobbyists is one step in that and I am happy to support the motion today on that basis.[footnoteRef:4] [4:  Assembly Debates (5.8.2014) 1960.] 

Since the establishment of the Register there are now some 41 lobbyists on the Register. Those lobbyists are required to lodge returns four times a year.
In discussing the possible expansion of the Lobbyist Register, the Committee discussed a range of options—whether (a) to expand the scope of the Register, (b) to continue with the status quo option or (c) the scheme had provided value to Members in relation to assisting with openness and transparency of lobbyists in the Territory.
[bookmark: _Toc4000928]Summary of Submissions
In its call for submissions, the Committee invited comment of the specific terms of reference for the inquiry, and, in addition, requested views on following matters: 
1. in light of recent developments such as the publication of Minister’s diaries as required by the amended Freedom of Information legislation, and the intended formation of an integrity commission, is there still a need for a lobbyists register; and

1. if there is still a need for a register:
1. the scope of who is covered by the Lobbyists Register and who should/should not be included; and
1. whether the scheme should be administered by the Clerk of the Legislative Assembly (as currently exists) or whether the Lobbyists Register should be in the remit of the proposed Integrity Commissioner or some other body.
Submission No 1—Mr Stephen Skehill—Ethics and Integrity Advisor
In his submission Mr Skehill advised the Committee of the two principles he believed should inform the Committee’s considerations
· First, governments should intervene to regulate the affairs of members of the community only to achieve a public benefit, and then only to the extent necessary to achieve that benefit; and
· Secondly, parliamentarians should perform their duties, whether in the Assembly or as a member of the Executive, solely in the public interest. For this purpose, each Member should take all reasonable steps to ensure that they are aware of all relevant considerations before taking any decision or action so that they can reach a balanced view, thereby avoiding any undue benefit or unwarranted detriment to any member or group of members in the community.[footnoteRef:5] [5:  Submission No. 1—Ethics and Integrity Advisor] 

The fundamental purpose of the ACT Register of Lobbyists was to facilitate Members becoming aware of the identity of those on whose behalf they are lobbied, by persons who undertake these activities for commercial reward. 
Mr Skehill expressed the view that there was no compelling logical reason to extend the lobbyists Register to include “in-house government relations staff” as the identity of those they represent is clear. He also highlighted problems with definitions and job designation titles which could be manipulated to intentionally negate the need to register as a lobbyist. This reasoning could also be applied to “industry associations”. The classification of the designation of “project management liaison officers and companies” is not commonly used in Australia and again would cause problems of definition. 
In relation to the question of whether there is still a need for the Register, Mr Skehill advised that he considered the Register fulfilled the role that was intended when established. 
On balance, Mr Skehill favoured the moving of the administration of the Register from the Clerk of the Legislative Assembly to the Integrity Commission “to reinforce the importance of lobbyist regulation as an important element in the broader network of integrity assurance.”[footnoteRef:6]. [6:  Ethics and Integrity Advisor,  Submission No. 1] 

Submission No 2—Australian Professional Government Relations Association (APGRA)
The APGRA submission expressed the view that the Register achieved its aim of ensuring effective oversight over lobbying activities. It considered that the extension of the Register to include in-house lobbyists would not add any significant benefit and no additional transparency would be achieved.
They did, however, express concern that other third-party consultants, who are not marketed or branded as lobbyists, regularly advocate to government on the behalf of others[footnoteRef:7].  [7:  APGRA. Submission No. 2] 

In relation to the question of continuing the Register given new transparencies of the publication of ministerial diaries and the Integrity Commission, APGRA noted that the NSW ICAC and the NSW Government Register of Third-Party Lobbyists co-exist.
Submission No 3—Cornerstone Group
Cornerstone is a bipartisan government and public affairs advisory firm. The Group is of the view that regulations that try to distinguish between third-party lobbyists and in-house lobbyists are flawed in that are based on a superficial understanding of the lobbying industry[footnoteRef:8]. It believes that in-house lobbyists are working for companies and organisations and don’t need to register because it is apparent who they represent.  [8:  Cornerstone Group, Submission No 3] 

Third-party lobbyists, however, should register because it is not clear who they are representing. Of more concern to the Cornerstone Group are legal firms, management consultancies and accounting firms that are not required to register as lobbyists as they would argue that they are providing services other than lobbying to their clients. This work might include attending meetings with public officials on behalf of clients among other services. They contend that some of these organisations have whole divisions dedicated to providing “lobbying advice”.[footnoteRef:9]  [9:  Cornerstone Group, Submission No 3] 

The Cornerstone Group recommended a number of definitions that might be useful should the Committee recommend the extension of the Register. They made no comment on the administration of the Register.

Submission No 4—ACT Government
In its submission the ACT Government reaffirmed its commitment improve probity, integrity and accountability in decision-making.
On the question of whether there is a need for the Register, the Government submission emphasised that there was still a need for a dedicated regulatory force. The expansion of the Register to cover in-house government relations staff, project management liaison officers and companies and industry association was strongly supported in the Government’s submission. 
In addition, the Government supported the continuation of the administration of the scheme by the Clerk of the Legislative Assembly, going so far as to encourage the Clerk to “focus on a preventative and educative role in fostering ethical practices”[footnoteRef:10]. [10:  ACT Government, Submission No. 4] 

Submission No. 5—Canberra Alliance for Participatory Democracy (CAPaD)
[bookmark: _GoBack]In relation to in-house government relations staff and project management liaison officers, CAPaD considers that they should be included in the scope of the Registers and additionally, non-Executive MLAs should provide regular records of events attended and meetings with lobbyists. 
The submission indicated that CAPaD was in support of the continuation of the Register with the scope being increased and continue to administered by the Clerk.
CAPaD suggested that the question as to who administers the Register should be revisited after two years of the operation of the Integrity Commission. [footnoteRef:11] [11:  CAPaD, Submission No. 5] 


[bookmark: _Toc4000929]Should the lobbyist register scheme be expanded?
The Committee noted that a number of submissions were in favour of expanding the scope of the current Lobbyists Register.
The Cornerstone Group (the Group) submitted that requiring all lobbyists, including in-house, to register would provide greater transparency and scrutiny of who is lobbying whom and for what purposes. An expansion of the scheme should also include a mechanism to capture a category of third party lobbyists such as legal firms, management consultancies and accounting firms  who currently slip though the common definitions.  
The Group expressed the view that an expansion of the Register would maintain and possibly enhance the integrity of the political system and build greater trust between the system’s legislators and its citizenry.
The Australian Professional Government Relations Association (APGRA) supported the extension of ethical obligations to apply to all practitioners who engage with government (as in NSW).[footnoteRef:12] [12:  Cornerstone Group, Submission No 3.] 

The ACT Government noted in its submission that the proposed expansion fits with its aim of improving probity, integrity and accountability in decision making in the Territory:
In its report Lobbyists, Governments and Public Trust, the OECD states that effective regulation for enhancing transparency in lobbying can neither be initiated nor reformed in isolation. In recent years, the ACT government has introduced a range of reforms designed to improve probity, integrity and accountability in government decision making. These reforms include broadening freedom of information laws, strengthening electoral donation laws, and legislating to establish an ACT Integrity Commission. Despite these significant improvements, it is the ACT Government's position that there remains a need for a lobbyist register because the specific objectives of the scheme are sufficiently divergent to other improvements in Territory governance to warrant a dedicated regulatory focus.[footnoteRef:13] [13:  ACT Government, Submission No 4.] 

However, the Assembly’s Ethics and Integrity Adviser, Mr Stephen Skehill, was not in favour of the expansion. Mr Skehill argued:
… that expanding the Lobbyists Register to cover in-house government relation staff infringed the principle of ‘governments should intervene to regulate the affairs of members of the community only to achieve public benefit, and then only to the extent necessary to achieve that benefit’.  Because they are ‘in-house’ the identity of those whose interests they represent are clear. Members being lobbied would not be advantaged by the registration of such persons in assessing their views.
Similarly, according to Mr Skehill, ‘industry associations’ exist for the sole purpose of advancing the interests of their constituents, their identity being readily apparent and registration would not provide Members with additional information.
In relation to ‘project management liaison officers’, their inclusion on the Register would pose problems of definition.[footnoteRef:14]  [14:  Ethics and Integrity Adviser, Submission No 1.] 

The Committee noted other disadvantages of expanding the Register highlighted by Mr Skehill and others were:
· clear definitional problems;
· project management liaison officers not a readily recognised classification of occupation; 
· no additional transparency would be achieved; 
· the proposal would not capture third party lobbyists such as legal firms, management consultants and accounting firms; and
· significant increase in number of lobbyists registered.
The Australian Professional Government Relations Association (APGRA) was of the view that extending the Register to cover in-house lobbyists would not be of significant benefit given that no additional transparency would be achieved – when an in-house lobbyist engages with government, it is already clear on whose behalf they are acting.[footnoteRef:15] [15:  Ethics and Integrity Adviser, Submission No 1.] 

[bookmark: _Toc4000930]Should the Assembly continue with the existing scheme?
The Committee notes that the scheme that has operated since 2014 appears to have worked reasonably well. Apart from one query as to whether a person should be on the Register, and having to occasionally chase up returns required on a quarterly basis, the Registrar and his staff have administered the regime without having received complaints and without having to advise MLAs or the Head of Service that a person should not be permitted to meet with a public official. On occasion a lobbyist has had to be removed from the Register on the basis that the person had not lodged the required returns, but it is thought that this was due to the person having ceased operating as a lobbyist.
Against this background, it appears that the scheme in place has met four (and arguably five) of the objectives of a registry scheme for lobbyists identified by the Ethics and Integrity Adviser in his advice to the committee in 2014, namely:
(1) to provide the public official being ‘targeted’ by lobbying activity with transparency as to the identity of the parties on whose behalf lobbying is being undertaken, thus enabling them to better assess the views being advanced and to better judge whether they need to seek alternative or balancing views from other quarters;
(2) to lay down expectations for the conduct of lobbyists while engaged in lobbying activities;
(3) to prevent lobbying by some categories of persons while they hold particular positions;
(4) to prevent lobbying by former holders of particular positions for a “cooling-off” period post-separation from those positions; and
(5) to provide the public with a degree of transparency as to the influences and reasons that may have led public officials to take particular decisions or to act in particular ways.[footnoteRef:16] [16:  Regulation of Lobbying in the Australian Capital Territory, Advice provided by Stephen Skehill, dated 5 May 2014.] 

This view is largely shared by the Australian Professional Government Relations Association (APGRA), which, while seeking some extension of ethical obligations to apply to practitioners, acknowledged:
The APGRA is of the view that, since its inception, the ACT Register of Lobbyists has achieved the public policy aim of ensuring effective oversight and transparency over lobbying activities, and continues to do so.[footnoteRef:17] [17:  Australian Professional Government Relations Association, Submission No 2.] 

[bookmark: _Toc4000931]Has the scheme provided value to members in relation to assisting with openness and transparency of lobbyists in the territory?
The Committee did discuss the value of the current scheme and the extent to which it was being utilised by MLAs. At the commencement of the scheme in 2014 one minister told the Assembly:
In my own experience, I am quite certain that I can count on one hand the number of times I have been lobbied by a paid third-party lobbyist. Again, we had some discussion about this in the committee and, while some other members had slightly more extensive experience, we agreed that there were very few recognised paid lobbyists in town. Most often, we are approached directly by a representative of a company, a non-government organisation or even a community group.[footnoteRef:18] [18:  Assembly Debates (5.8.2014) 1961.] 

In a similar vein, the Cornerstone Group pointed out some slight deficiencies in the current scheme. It noted:
However, regulations that attempt to distinguish between third-party lobbyists and in-house lobbyists are based on a superficial understanding of lobbying and are inherently flawed. In-house lobbyists working for companies, religious bodies, charitable, and other organisations are not required to register because of the view that there are no transparency issues regarding their purpose in lobbying politicians and government officials. The argument goes that it is self-evident which organisations they are lobbying on behalf of and for what purpose.
On the other hand, third-party lobbyists are required to register because it is not necessarily apparent which persons or entities they may be representing. Third-party lobbyists are also required to place on the register the clients they represent to ensure an appropriate level of transparency and scrutiny of their activities.
This superficial distinction supposes third-party lobbyists do not necessarily disclose – or perhaps even actively seek to hide – the identities of the individuals and organisations on whose behalf they are operating. How this might occur in practice is difficult to understand. If a third-party lobbyist was to approach a politician or government official seeking to influence an outcome on a particular piece of legislation impacting, say, the fintech sector, it is clear the lobbyist is not acting on his or her own behalf and must be engaged by a player in that sector. Further, it is incumbent upon the public official to inquire on whose behalf the lobbyist is acting. It is hard to imagine a public official would not, at least out of intellectual curiosity if not as a matter of professional integrity and due diligence, make such an inquiry of the lobbyist.[footnoteRef:19] [19:  Cornerstone Group, Submission No 3.] 

Cornerstone Group then went on to say that requiring all lobbyists including in-house lobbyists to register would provide greater transparency and scrutiny of who is lobbying whom and for what purposes.
Anecdotal evidence of committee members is that they are not often contacted by persons on the Lobbyists Register. However, it is acknowledged that MLAs make up only a small part of public officials who could be approached by a lobbyists, as the definition of a public official includes not just MLAs but any person employed by a Member or any person employed under the Public Sector Management Act 1994 and it is not known how many approaches have been made to these public officials.
[bookmark: _Toc4000932]Conclusion
Having considered the submissions the Committee was not convinced of the need to expand the Lobbyist Register at this time. The Committee noted the arguments made by the Assembly’s Ethics and Integrity Adviser that there is limited benefits in expanding the scheme in assisting public officials identifying the party that is undertaking the lobbying, and possible definitional problems and the risk that some employers would re-designate the title chosen so as to avoid the need for registration. The Committee was persuaded by these arguments.
In July 2019 it is expected that an Integrity Commission for the Territory will commence operation. The Committee will watch closely to see if any matters considered by the Commission relate to issues that involve lobbyists or those that may be covered by the expanded definition proposed.
Recommendations
[bookmark: _Toc4000933]
[bookmark: _Toc502672951][bookmark: _Toc502673265][bookmark: _Toc4000934]The Committee recommends that the expansion of the ACT Register of Lobbyists be reconsidered at least 12 months after the commencement of the ACT Integrity Commission and not before the beginning of the 10th Assembly.
[bookmark: _Toc4000935]
[bookmark: _Toc4000936]The Committee recommends that the below recommended amendments contained in the report of the Standing Committee on Administration and Procedure entitled Review of the standing orders and continuing resolutions of the Legislative Assembly be adopted.
[bookmark: _Toc4000937]Recommended amendment 69—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
[bookmark: _Toc4000938]Public content of the ACT Register of Lobbyists
[bookmark: _Toc4000939]The public section of the Register is to contain the following detail for each registrant:
[bookmark: _Toc4000940]delete words—
[bookmark: _Toc4000941]For a natural person:
[bookmark: _Toc4000942]… 
[bookmark: _Toc4000943]“(i)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
[bookmark: _Toc4000944]For a partnership:
[bookmark: _Toc4000945]	…
[bookmark: _Toc4000946]“(i)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
[bookmark: _Toc4000947]For a company:
[bookmark: _Toc4000948]	…
[bookmark: _Toc4000949]“(k)	name and address of each person or entity on whose behalf lobbying has been conducted in the preceding 12 months, whether or not for reward.”
[bookmark: _Toc4000950]Recommended amendment 70—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
[bookmark: _Toc4000951]Maintaining accuracy of the Register
[bookmark: _Toc4000952]The public section of the Register is to contain the following detail for each registrant:
[bookmark: _Toc4000953]Omit 
[bookmark: _Toc4000954]“In addition to providing notification of changes in registered details, a registered lobbyist is required to provide the Clerk with a quarterly return, within 10 working days of 31 March, 30 June, 30 September and 31 December in each year, which return is required to:”
[bookmark: _Toc4000955]Substitute
[bookmark: _Toc4000956]“In addition to providing notification of changes in registered details, a registered lobbyist is required to provide the Clerk with a six monthly return, within 15 working days of 30 June and 31 December in each year, which return is required to:”.
[bookmark: _Toc4000957]Recommended amendment 71—Continuing Resolution 8AC—ACT Lobbyist Regulation Guidelines
[bookmark: _Toc4000958]Insert the following under the “Persons/Entities not required to be registered”
[bookmark: _Toc4000959]“Prohibition on contact with unregistered Lobbyists
[bookmark: _Toc4000960]Members/Ministers agree, and their personal staff and all ACT public service officers shall be directed, not to knowingly or intentionally entertain any non-exempted communication from:
[bookmark: _Toc4000961]a lobbyist not registered on the ACT Register of Lobbyists;
[bookmark: _Toc4000962]an employee, contractor or other person authorised to carry out lobbying activities on behalf of a registered lobbyist where that person’s name does not appear on the Register in the details recorded for that registered lobbyist; or
[bookmark: _Toc4000963]any registered lobbyist or employee, contractor or other person authorised to carry out lobbying activities on behalf of that registered lobbyist who in their opinion has failed to comply with the Lobbying Code of Conduct;
[bookmark: _Toc4000964]and shall immediately advise the Registrar if they became aware or reasonably suspected that a registered lobbyist or authorised person had contravened the ACT Lobbying Code of Conduct.”.
Joy Burch MLA, Chair
   …March 2019
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