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Resolution of appointment
In 1995 the Legislative Assembly for the Australian Capital Territory (‘the Assembly’) amended Standing Order 16, which established the Standing Committee on Administration and Procedure (‘the Committee’).

Standing Order 16 authorises the Committee to inquire into and report on, among other things, the practices and procedure of the Assembly. 
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1. Background
1.1 At its meeting on Thursday, 30 November 2017 the Assembly passed the following resolution:

That this Assembly:

(1) notes:

1. the recent High Court decision that led to the disqualification and resignations of a number of Senators and Members of the Australian Parliament due to ineligibility to serve under clause 44 of the Australian Constitution;

1. the provision of Continuing Resolution 9 of the Legislative Assembly relating to the procedure for electing a Senator for the ACT to fill a casual vacancy in the Senate;

1. that the Legislative Assembly has acted under Continuing Resolution 9 on two separate occasions to fill casual vacancies, in 2003 and 2015; and

1. the processes currently being undertaken in the Federal Parliament to affirm the eligibility of current Members and Senators;

(2) refers Continuing Resolution 9 to the Legislative Assembly Standing Committee on Administration and Procedure to examine:

(a) what role the Legislative Assembly has in ensuring the eligibility of persons seeking to fill casual vacancies;

(b) the processes undertaken in other jurisdictions;

(c) whether the previous appointments made by the Assembly might be considered in hindsight to be unsound;

(d) whether the Legislative Assembly needs to adopt any new practices; and

(e) any other relevant matters; and

(3) the Committee shall report to the Assembly by the last sitting day in March 2018.

1.2 Continuing Resolution 9 of the Legislative Assembly which was adopted by the Assembly on 18 February 2003 states that:

(1) in accordance with the provisions of section 44 of the Commonwealth Electoral Act 1918, should the Chief Minister advise the Assembly of the receipt of a notification from the President of the Senate that the place of a senator for the Australian Capital Territory has become vacant before the expiration of his or her term of service, the Chief Minister shall present to the Assembly the notification from the President of the Senate or a copy of the notification and, notwithstanding the provisions of standing order 123, shall, unless the Assembly otherwise orders, move either:
That consideration of the choice of a person to hold the vacant place of a senator for the Australian Capital Territory shall proceed forthwith; or
That consideration of the choice of a person to hold the vacant place of a senator for the Australian Capital Territory shall be set down for a future day; and
should consideration be set down for a future day, notwithstanding the provisions of standing order 77, it shall have precedence of all Executive, private Members’ and Assembly business on that day;

(2) the choice of a person to hold the place of the senator shall be conducted as follows:

(a) a Member shall propose the name of a person and move that such person be chosen to hold the place of the senator whose place has become vacant until the expiration of his or her term;

(b) the Member proposing the name of a person must, notwithstanding the provisions of standing order 211, present a statutory declaration from the person proposed declaring that the person is eligible to be chosen as a senator and that, where relevant, he or she is a member of the same party as the senator whose place has become vacant as required by section 44 (3) of the Commonwealth Electoral Act 1918 unless there is no member of that party available;

(c) the Member proposing the name of a person [the candidate] to move that:

that [the candidate], a person who is eligible to be a senator and is of the same party of [the senator] whose place has become vacant, be chosen to fill the casual vacancy for senator for the Australian Capital Territory until the expiration of the term of the outgoing senator and the question shall be proposed forthwith;

(d) this resolution has effect from the commencement of the Fifth Assembly and continues in force unless and until amended or repealed by this or a subsequent Assembly or the relevant provisions of the legislation are amended by an Assembly.
2. What role does the Legislative Assembly have in ensuring the eligibility of persons seeking to fill casual vacancies?

2.1 The Assembly’s role in choosing senators for the Australian Capital Territory is set out in both the Australian Constitution and the Commonwealth Electoral Act 1918 (Cwlth Electoral Act).

2.2 The Australian Constitution stipulates at section 15 that:

If the place of a senator becomes vacant before the expiration of his term of service, the Houses of Parliament of the State for which he was chosen, sitting and voting together, or, if there is only one House of that Parliament, that House, shall choose a person to hold the place until the expiration of the term.

2.3 Section 15 further provides that:

Where a vacancy has at any time occurred in the place of a senator chosen by the people of a State and, at the time when he was so chosen, he was publicly recognized by a particular political party as being an endorsed candidate of that party and publicly represented himself to be such a candidate, a person chosen or appointed under this section in consequence of that vacancy, or in consequence of that vacancy and a subsequent vacancy or vacancies, shall, unless there is no member of that party available to be chosen or appointed, be a member of that party.

2.4 The Cwlth Electoral Act states:

Section 44 – Casual vacancies in places of senators for Territories

(1) If the place of a Senator for the Australian Capital Territory becomes vacant before the expiration of his or her term of service, the Legislative Assembly for the Australian Capital Territory shall choose a person to hold the place until the expiration of the term, but if the Legislative Assembly is not in session when the vacancy is notified, the Chief Minister for the Australian Capital Territory may appoint a person to hold the place until the expiration of 14 days from the beginning of the next session of the Legislative Assembly or the expiration of the term, whichever first happens.

...

(2) Where a vacancy has at any time occurred in the place of a senator chosen by the people of a Territory and, when chosen, the senator was publicly recognized by a particular political party as being an endorsed candidate of that party and publicly represented himself or herself to be such a candidate, a person chosen or appointed under this section in consequence of that vacancy, or in consequence of that vacancy and a subsequent vacancy or vacancies, shall, unless there is no member of that party available to be chosen or appointed, be a member of that party.

(3) Where:

(a) in accordance with subsection (3), a person who is a member of a particular political party is chosen or appointed to hold the place of a senator whose place had become vacant; and

(b) before commencing to hold the place, the person ceases to be a member of that party (otherwise than by reason of the party having ceased to exist);

the person shall be deemed not to have been so chosen or appointed and the vacancy shall be again notified in accordance with subsection (5).

(4) Whenever the place of a senator for a Territory becomes vacant before the expiration of his or her term of service:

(a) in the case of a senator for the Australian Capital Territory—the President of the Senate shall notify the Chief Minister for the Australian Capital Territory of the vacancy;

(b) in the case of a senator for the Northern Territory—the President of the Senate shall notify the Administrator of the Northern Territory of the vacancy; and

(c) in the case of a senator for a Territory other than the Northern Territory or the Australian Capital Territory—the President of the Senate shall notify the Governor‑General of the vacancy.

(5) The name of any senator chosen or appointed under subsection (1) or (2) shall be certified by the Chief Minister for the Australian Capital Territory or the Administrator of the Northern Territory, as the case may be, to the Governor‑General.

(6A) The name of any senator chosen by the members of the Senate and the House of Representatives under subsection (2A) shall be certified by the President of the Senate to the Governor‑General.

(6) Except in so far as the contrary intention appears in this section, an expression that is used in this section and in section 15 of the Constitution has, in this section, the same meaning as in section 15 of the Constitution.

Section 170 – Requisites for nomination

(7) A nomination is not valid unless, in the nomination paper, the person nominated:

(a) consents to act if elected; and

(b) declares that:

(i) the person is qualified under the Constitution and the laws of the Commonwealth to be elected as a Senator or a member of the House of Representatives, as the case may be; and

(ii) the person is not, and does not intend to be, a candidate in any other election to be held on the same day as the election to which the nomination relates; and

(c) states whether the person is an Australian citizen by reason of birth in Australia or other means and provides:

(i) in the case of citizenship by birth in Australia—the date and place of birth; or

(ii) in the case of citizenship by any other means—particulars of those means.

...

2.5 In summary, the relevant legislation (ie the Constitution and the Cwlth Electoral Act) only requires that the Assembly choose a senator who is of the same political party as the previous senator.

2.6 As can be seen from Attachment 1 – Table of Practices in other State and Territory Legislatures, only the ACT, Queensland and Tasmania have, in addition to the same party requirement, an additional requirement that a person is qualified to be a senator.

2.7 Continuing Resolution 9 of the Assembly effectively mirrors the requirements of section 170 of the Cwlth Electoral Act which stipulates that, when nominating for a seat in Federal parliament, the person nominated declares that the person is qualified under the Constitution and the laws of the Commonwealth to be elected as a senator or a member of the House of Representatives.

2.8 It appears that, the requirement at paragraph 2(b) for the member proposing the senator to present a statutory declaration from that person declaring that they are eligible to be chosen as a senator, the Assembly is mirroring the requirement set out in section 170 of the Cwlth Electoral Act.

2.9 It should be noted that, in responding to requests for how other jurisdictions choose senators, two Clerks have expressed the view that the issue of whether a nominee is disqualified by reason of section 44 of the Australian Constitution is not a matter for State or Territory legislatures. Rather, the issue is properly a matter for the individual concerned, the party of which the nominee is a member and the High Court of Australia in the event that the Senate refers the matter of qualification to it.

2.10 It should also be noted that not being a citizen or subject of a foreign country is not the only qualification that is required to sit as a senator. Section 44 of the Constitution outlines that a person is disqualified if a person:

(i) is under any acknowledgment of allegiance, obedience, or adherence to a foreign power, or is a subject or a citizen or entitled to the rights or privileges of a subject or a citizen of a foreign power; or

(ii) is attainted of treason, or has been convicted and is under sentence, or subject to be sentenced, for any offence punishable under the law of the Commonwealth or of a State by imprisonment for one year or longer; or

(iii) is an undischarged bankrupt or insolvent; or

(iv) holds any office of profit under the Crown, or any pension payable during the pleasure of the Crown out of any of the revenues of the Commonwealth: or

(v) has any direct or indirect pecuniary interest in any agreement with the Public Service of the Commonwealth otherwise than as a member and in common with the other members of an incorporated company consisting of more than twenty-five persons;

...

But subsection (iv) does not apply to the office of any of the Queen's Ministers of State for the Commonwealth, or of any of the Queen's Ministers for a State, or to the receipt of pay, half pay, or a pension, by any person as an officer or member of the Queen's navy or army, or to the receipt of pay as an officer or member of the naval or military forces of the Commonwealth by any person whose services are not wholly employed by the Commonwealth.

2.11 For the Assembly to have a role in ascertaining whether all of these requirements have been met, other than by requiring the current statutory declaration, would place a heavy burden on it. It is not clear what further role the Assembly could undertake. Given that we currently have the most comprehensive arrangements across the other states and territory.
3. What processes are undertaken in other jurisdictions?

	Jurisdiction
	Source
	Relevant provisions

	ACT
	Continuing resolution
	(2)
the choice of a person to hold the place of the senator shall be conducted as follows:


...


(b)
the Member proposing the name of a person must, notwithstanding the provisions of standing order 211, present a statutory declaration from the person proposed declaring that the person is eligible to be chosen as a senator and that, where relevant, he or she is a member of the same party as the senator whose place has become vacant as required by section 44(3) of the Commonwealth Electoral Act 1918 unless there is no member of that party available; 

	New South Wales
	Legislative Council Manual on Joint Sittings to fill a casual vacancy in the Senate
	The member proposing any person to fill the Senate vacancy must state that the person is willing to hold the vacant place, and is a member of the same political party as that to which the Senator vacating the seat belonged to when elected.

	Northern Territory
	
	No current procedures in place.

	Queensland
	Standing orders


	289.
Declaration of qualification

No name of any person shall be submitted to the vote unless a declaration of qualification and consent to be nominated and to act if elected is produced to the Speaker presiding at the meeting in the form or to the effect of Schedule 4.

Schedule 4

Nominated and Act if elected

I, (state occupation and residence), hereby declare that I am legally qualified to be a member of the Senate of the Parliament of the Commonwealth, and I hereby consent to be nominated at this election and  to act if elected.

Dated this                                          day of                                         20

(Name in full)

	South Australian
	Joint Standing Orders of the Legislative Council and House of Assembly
	16.
All Joint Sittings of the Legislative Council and House of Assembly held, pursuant to section 15 of the Commonwealth of Australia Constitution Act, for the election of a Senator, shall be summoned by the President of the Legislative Council, or, in the President’s absence, by the Speaker of the House of Assembly, by not less than seven days’ notice to the Members of the Council and of the House of Assembly, and shall be presided over by the said President, or, in the President’s absence, by the Speaker, or, in the absence of both President and Speaker, by some other Member chosen by the Members of both Houses present to preside. The procedure of such Joint Sittings shall be that of the Legislative Council so far as applicable to the circumstances.

[Practice is that the Clerk obtains a Statutory Declaration signed by the Secretary or responsible person from the Party from which the vacancy occurred which states that the nominated replacement is a "fully paid up subscribing Member of the Party". The Clerk also obtains a signed letter from the person nominated stating that person is willing to act if elected at the Joint Sitting.   At the Joint Sitting, the Premier, in moving the election of the person, produces as evidence the Statutory Declaration and the letter of consent from the person to be nominated.]

	Tasmania
	Resolution of the Legislative Council and House of Assembly (19 June 2012)
	2.
Rules of Procedure


(1)
... Each nomination shall be in writing, signed by the proposer, who shall certify on the form of nomination that the person so nominated is willing to hold the seat if chosen and is not disqualified from doing so.


...


(13)
In all cases not provided for in these Rules resort shall be had to the procedure laid down in the Electoral Act 2004, so far as the same may in the opinion of the Presiding Officer be applicable and not inconsistent with these Rules.

	Victoria
	Joint Standing Orders of the Legislative Council and Legislative Assembly
	23
Joint sittings under Commonwealth of Australia Constitution Act, s 15

(1)
A Member, addressing the Chair, may propose a person to hold the vacant place in the Senate and any such proposal must be seconded. When a person is proposed, the proposer must state that such person is willing to accept nomination and whether he or she is a Member of the same political party as that subscribed to by the Senator when last elected by the people in whose place the vacancy has occurred.


...

	Western Australia
	Joint Standing Rules and Orders of the Legislative Council and Legislative Assembly
	Schedule 2

Election of a Senator to the Federal Parliament

...

5.
At such meeting the following regulations shall be observed:


(a)
A Member, addressing himself to the President, shall propose a person to hold the vacant place in the Senate, and shall state that such person is willing to act if chosen.


...


4. Whether the previous appointments made by the Assembly might be considered in hindsight to be unsound?
4.1 On 18 February 2003 the Assembly chose Gary John Joseph Humphries to be a senator for the ACT following the resignation of the Hon Margaret Reid.

4.2 On 15 March 2015 the Assembly chose Katherine Ruth Gallagher to be a senator for the ACT following the resignation of the Hon Kate Lundy.

4.3 These are the only 2 appointments made by the Assembly to the Senate.

5. Use of Senate proceedings by the committee

5.1 Subsection 16(3) of the Commonwealth Parliamentary Privileges Act 1987 (Cwlth Parliamentary Privileges Act) states that:

(1) In proceedings in any court or tribunal, it is not lawful for evidence to be tendered or received, questions asked or statements, submissions or comments made, concerning proceedings in Parliament, by way of, or for the purpose of: 

(a) questioning or relying on the truth, motive, intention or good faith of anything forming part of those proceedings in Parliament;

(b) otherwise questioning or establishing the credibility, motive, intention or good faith of any person; or

(c) drawing, or inviting the drawing of, inferences or conclusions wholly or partly from anything forming part of those proceedings in Parliament.

5.2 Odgers’ Senate Practice
 outlines that “Tribunal” is defined in section 3 of the Act to include any person or body having the power to examine witnesses on oath, including a royal commission or other commission of inquiry. This reflects the terms of article 9 of the Bill of Rights of 1689, which refers to “any court or place out of parliament”.

5.3 Whilst the Assembly has never adopted the practice of swearing witnesses, (it would be a contempt to provide false evidence to a committee), it is caught by the definition of “place out of parliament”.

5.4 The committee should also be aware of Senate standing order 183 which states:

Evidence given elsewhere by Senators or officers

183. 
A senator or officer of the Senate, or a person involved in recording the proceedings of the Senate or the committee, may not give evidence elsewhere in respect of proceedings of the Senate or the committee, without the permission of the Senate, or, if the President is authorised to give that permission, of the President.

5.5 The rationale of this rule is that the Senate should know of any evidence given elsewhere in relation to its proceedings so that it may ensure that such evidence is not given contrary to the law relating to the protection of parliamentary proceedings from question in other bodies.
 

5.6 In investigating whether the two previous appointments made by the Assembly might be considered in hindsight to be unsound, it is likely that reference will need to be made to the Senator’s  statement to the Senate of 4 September 2017 as well as to the documents lodged with the Senate in accordance with the resolution of the Senate of 13 November 2017. That being the case, the committee would need to write to the President of the Senate seeking such permission. It is possible that the Senate would refuse such a request or would seek assurances that Senate proceedings were not being used in such a way as to question, impeach etc as set out in the Cwlth Parliamentary Privileges Act.

5.7 In light of these issues listed, and noting that since the matter was referred to the committee the Senate has referred the Senator’s eligibility to serve to the High Court (sitting as the Court of Disputed Returns), the committee has taken the view that it should not further investigate this term of reference.

6. Whether the Legislative Assembly needs to adopt new practices?

6.1 As can be seen in the table at Section 3, it appears that the Assembly has one of the more robust procedures to select a senator when compared to practices in other State and Territory legislatures. In many ways, the requirement for a statutory declaration to be presented to the Legislative Assembly mirrors the requirement of a candidate at a general election when that person must declare that they are qualified under the Constitution and the laws of the Commonwealth to be elected as a senator or member of the House of Representatives, as the case may be.

6.2 One could argue that the only changes that need to be made to the process are for the individuals and parties involved to undertake more rigorous checks  before that declaration is made – either at the casual vacancy or general election stage.

Recommendation 1

6.3 The Committee recommends that the Assembly:

(a) notes the difficulties posed by the requirements of the Parliamentary Privileges Act 1987 and the need for comity between the Legislative Assembly and the Senate;

(b) notes that the matter of the eligibility of an ACT senator is before the High Court of Australia; and

(c) agrees to consider the findings of the High Court  in the context of the upcoming review of standing orders, including the Assembly’s continuing resolutions, by the Standing Committee on Administration and Procedure.

Joy Burch MLA

Speaker

      February 2018







Report 5





February 2018





Review of Continuing Resolution 9 – Senator for the Australian Capital Territory –�Procedures for Election


Standing Committee on Administration and Procedure
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