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TERMS OF REFERENCE 
 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers these comments on them: 
 
In Report 20, the Committee included detailed preliminary comments on the Crimes 
(Surveillance Devices) Bill 2010 and the Crimes (Serious Organised Crime) Amendment 
Bill 2010. The Committee thanks the Attorney-General for his prompt response (see 
elsewhere in this Report). The Committee now adopts its Preliminary Reports with the 
addition of the matters below. 
 

CRIMES (SURVEILLANCE DEVICES) BILL 2010 
 
Except as otherwise indicated, this report adopts the comments in the Preliminary Report, 
and adds some general comments designed to pinpoint critical human rights issues. 
 
Emergency authorisation for the use of a surveillance device 
 
Part 3 of the Bill contains clauses that permit the chief officer of the law enforcement 
agency to authorise the use of a surveillance device without prior approval by a judge or 
magistrate. These provisions raise more acutely the issue of whether the grant of an 
approval is HRA compliant. Warrantless searches will certainly be harder to justify. 
 
The Committee concluded its analysis of these provisions by posing the question: 
 
Are the provisions of the Bill that permit a warrantless surveillance in the circumstances 
described, subject to judicial approval (or not) within 2 working days, justifiable under HRA 
section 28? 
 
It commented that “[t]here is very little in the Explanatory Statement that addresses this 
critical and difficult issue”. In this document, under the heading Human Rights 
Considerations, the only reference to this scheme is in a series of dot point “protections and 
safeguards”, where one such measure is 

 
[t]he prescription of procedures to seek emergency authorisations which still require law 
enforcement officers to apply to a Supreme Court judge for approval of the use of the 
emergency powers. 

 
On the issue of HRA section 28 justification, the Attorney referred to decisions of the 
European Court of Human rights, noting in particular that: 
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At a minimum the ECHR expected that the law would empower a judicial officer to 
make an order1 

 
On the face of it, as this principle appears to be contradicted by the emergency authorisation 
provisions of the Bill. However, an Australian court may not hold that a warrantless search, 
involving as it does a breach of the right to privacy, could never be justified under HRA 
section 28.2 
 
The Attorney appears to accept this, given that a justification is offered: 
 

The Committee makes a number of enquiries relating to emergency authorisations. 
 
The appropriateness or otherwise of powers included in Part 3 Emergency 
Authorisations of the SD Bill as well as in the model bill was the subject of detailed 
consideration by the Joint Working Group (the JWG) on National Investigative Powers 
November 2003 Report.1  The JWG concluded that ‘there are limited circumstances 
when it may be impracticable for law enforcement agencies to apply for a warrant, even 
by telephone’2. 
 
The type of situations where these powers are likely to be used include a siege situation, 
a terrorist incident, an act of deprivation of liberty in which a victim’s life may be in 
danger, or an act of extortion involving a threat of imminent injury. 
 
Although I agree that the emergency authorisation powers engage the right to privacy, I 
am of the view the very limited circumstances where they can be used and the 
safeguards in place following their use make them proportionate in all the 
circumstances. 

 
(The footnote references are to Standing Committee of Attorneys-General and Australasian 
Police Ministers Council Joint Working Group on National Investigative Powers, Report on 
Cross-Border Investigative Powers for Law Enforcement (November 2003) – henceforth 
referred to as JWG Report). 
 
In the relevant parts of the JWG report, there is no reference to human rights standards, or of 
how a departure from them might be justified in terms that parallel those on HRA section 
28. 
 

                                                 
1 In the Explanatory Statement, this is sourced to the decision in Valenzuela Contreras v Spain (1999) 28 
EHHR 483. Whether this case is authority for this proposition may be doubted, given that in that case 
a judge had issued a warrant. A thorough review of he ‘international jurisprudence’ would reveal 
that some courts applying human rights standards (such as the right to privacy and/or against 
unreasonable search and seizure), do permit warrantless searches; such as, for example, the United 
states Supreme Court: see Vernonia v School District 47J ((1995) 515 US 646 at 652-653 and Illinois v Mc 
Arthur (2001) 121 S Ct 946 at 949, and generally the analysis in 
http://www.justice.gov/opa/documents/memoforeignsurveillanceact09252001.pdf 
These cases (and others discussed in the reference cited) are not qualified by anything said by the 
majority in Arizona v Gant (2009) 556 US 542, a case quoted by Civil Liberties Australia Inc in their 
submission. 
2 See ibid. 

http://www.justice.gov/opa/documents/memoforeignsurveillanceact09252001.pdf
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The Committee considers that the Attorney should provide the Assembly with a justification 
for the proposition that the provisions in the Bill for emergency authorisation for the use of a 
surveillance device are, in terms of HRA 28, justifiable. Each element of that analysis needs 
to be addressed. To repeat what the Committee said in the Preliminary Report (concerning 
the Crimes (Serious Organised Crime) Amendment Bill 2010, the inquiry has a number of 
elements: 
 

Do the limitations on the HRA right pursue a legitimate objective? 
 
Are the means provided in the Bill for the attainment of these objectives 
“proportionate”? In general terms, this analysis has three components: 

• is there a rational connection between the means and the objective?; 

• are there, in comparison to the means proposed in the Bill, “any less restrictive 
means reasonably available to achieve the purpose the limitation seeks to 
achieve”? ; and 

• is there is a proportionality between the effects of the measure that limits the right 
and the law’s objective? “This inquiry focuses on the practical impact of the law. 
What benefits will the measure yield in terms of the collective good sought to be 
achieved? How important is the limitation on the right? When one is weighed 
against the other, is the limitation justified?”.3  

 
In answering this last question, regard must be had to the factors set out in HRA subsection 
28(2). 
 
A justification in these terms will have two beneficial effects.  Firstly, it will better inform 
both the Assembly and the public of the reason for the legislation and, secondly, it will form 
part of the legislative history and thereby assist the courts when they deal with cases where 
there is a question of how the Human Rights Act impacts on some provision of the Act that 
is consequent on the passage of the Bill. 
 
It must also be noted that use of a data surveillance device, a listening device, an optical 
surveillance device or a tracking device impacts very directly and potentially severely on the 
right stated in paragraph 12(a), that is, “not to have his or her privacy, family, home or 
correspondence interfered with unlawfully or arbitrarily”.4 It is fair to say that a major 
objective of the Bill is to interfere with this right. This being so, it can be expected that the 
courts will require clear justification in terms of HRA section 28. 
 
The Committee received a copy of a letter to the Attorney-General from Civil Liberties 
Australia Inc, dated 16 March 2010. 
 
The letter makes a number of salient points and the Committee sees force in the 
observations concerning the possible availability of a procedure for authorisation of an 
emergency search by an on-call duty magistrate.5 
 

                                                 
3 Canada (Attorney General) v. JTI-Macdonald Corp., 2007 SCC 30 (CanLII), para 45. 
4 The question of whether a particular interference is unlawful or arbitrary is not substantially 
different to the issue that arises under HRA section 28. 
5 This point was also made by the Human Rights and Discrimination Commissioner. 
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It needs to be remembered that in the ACT there is always an on-call duty Magistrate 
available at all times precisely so that they can deal with emergency applications, such 
as the issue of an emergency authorisation.  They are on call for this very purpose.   
 
Clearly, in order for Part 3 to be shown to be a proportionate limitation on section 12 of 
the Human Rights Act, the Government would need to convincingly demonstrate why it 
is necessary that the emergency authorisation must be made by a member of a law 
enforcement agency, as opposed to the on-call duty Magistrate.  CLA would argue that 
this cannot be shown, and any attempt to do so would be disingenuous. 
 
CLA would note that in the same amount of time that it would take for an investigating 
officer to locate and make their submissions to a deputy Chief Police Officer or Director 
of the National Crime Authority on why an emergency authorisation should be made, 
they could, in the same amount of time, if not more quickly, get an emergency 
authorisation from the duty Magistrate. 
 

These comments are relevant in particular to the application of that part of the 
proportionality assessment that addresses the question whether there are less restrictive 
means to achieve the object of the restriction on the HRA right in issue. 
 

CRIMES (SERIOUS ORGANISED CRIME) AMENDMENT BILL 2010 
 
Except as otherwise indicated, this report adopts the comments in the Preliminary Report, 
and adds some general comments designed to pinpoint critical human rights issues. 
 
The lack of certainty inherent in key concepts 
 
Many of the particular queries raised by the Committee are not addressed in the Attorney’s 
response. It acknowledges that it did not refer to the definition of “material benefit” in the 
Criminal Code, but its concern about the vagueness of that concept remains. 
 
Generally, the Committee considers that there is a question whether the looseness of some 
key concepts is such that in these respects the relevant provisions: 
 
 are not sufficiently certain to permit the ordinary citizen to appreciate what he or she 

must do (or not do) to avoid breaching that law, and thus breach the principle of legal 
certainty; and/or 

 
 delegate of legislative power to a court called upon to interpret the vague term, or, at 

least, will require the court to make ‘political’ or ‘value’ judgements. 
 
The mental element of “ought to have known” 
 
The Attorney states that he will cause a further Explanatory Statement to be issued to clarify 
this matter. The Committee draws attention to a decision on the High Court in Boughey v 
The Queen,6 where it was concerned with the expression “likely to cause death” in 
paragraph 157(1)(c) of the Criminal Code Act 1924 (Tas). The majority held: 
 

                                                 
6 [1986] HCA 29; (1986) 161 CLR 10. 
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32. The words "ought to have known" are included in s.157(1)(c) as an alternative to 
"knew". … The starting point of the inquiry on the question whether an accused ought to 
have known that his or her actions were likely to cause death must be the knowledge, the 
intelligence and, where relevant, the expertise which the particular accused actually 
possessed. The relevant question is not whether some hypothetical reasonable person in 
the position of the accused would have appreciated the likely consequences of the 
applicant's act. It is what the particular accused, with his or her actual knowledge and 
capacity, ought to have known in the circumstances in which he or she was placed. 
Inevitably, the word "ought" requires the making of a subjective judgment by a jury. The 
jury must be persuaded, on the criminal onus in the context of a murder trial, that the 
established circumstances were such that the particular accused, with the knowledge and 
the capacity which he or she actually possessed, ought to have thought about the likely 
consequences of his or her action. They must also be persuaded, again on that onus and 
in the context of such a trial, that if the particular accused had stopped to think to the 
extent that he ought to have, the result would, as a matter of fact, have been that he or 
she would have known or appreciated that the relevant act or acts were likely to cause 
death. 

 
This holding supports the Committee’s view that the test for the application of this standard 
on the mental element is lower than the concept of “recklessness”. 7 
 
The specification of the “ought to have known” standard on the mental element in section 
652 brings it close in its effects to the older consorting offence. This kind of offence is open 
to the objection that liability turns on the defendant’s status – that is, as an associate (in a 
loose senses ) of persons who are criminals – rather than upon any acts or omissions of the 
defendant. It may be expected that the courts will scrutinise this offence closely. 
 
Is section 652 a proportionate limitation on human rights? 
 
In this respect, the Attorney comments: 
 

Finally, the Committee raises a concern that it may be difficult to limit any human right 
under the HRA on the grounds that such a limitation is proportionate. These Bills were 
scrutinised by the Department of Justice and Community Safety’s Human Rights, 
Coordination and Scrutiny Group. Any potential limitation of a right under the HRA was 
examined alongside section 28 of this Act. I am satisfied that all potential human rights 
limitations are proportionate and issued Human Rights Compatibility Statements 
accordingly. 

 
The Committee considers that the Attorney should provide the Assembly with a justification 
for the proposition that proposed section 652 is, in terms of HRA section 28, justifiable, 
addressing the questions that arise in the application of HRA section 28 (see above). 
Scrutiny within the Department is not sufficient, although the Committee would welcome a 
practice whereby it is provided with advice from that quarter. 
 

                                                 
7 In Stevens v The Commonwealth (1977) 15 ACTR 11 at 13, (in a torts context) Blackburn J held that 
“ought to have known” means “would have become aware if reasonable care had been taken to 
ascertain whether the premises were safe”. 
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Another reason to expect close scrutiny by the courts is that section 652 is a significant 
extension of the traditional concepts of criminal liability. In this respect, as adapted to the 
Territory legal context, observations of the NSW Committee, on a provision similar to 
proposed section 652, are in point: 
 

17. Traditionally, the boundaries of criminal responsibility relating to criminal activity by 
groups have been set by the common law doctrines of conspiracy and complicity (liability 
of accessories to criminal offences). 
 
18. The offence of conspiracy requires a specific agreement by at least two persons to 
commit a particular crime or crimes. The offence is committed at the point in time at 
which such an agreement is made: it does not have to be completed, nor need there be any 
overt actions to carry it out. 
 
19. The Bill’s concept of a criminal group is akin to a permanent, or at least long-term, 
conspiracy, which lasts for as long as three or more people maintain an association in 
pursuit of at least one of the criminal objectives listed in [section 652]. However, [section 
652] is broader than the traditional crime of conspiracy, in that it is the general criminal 
objectives of the group which provide the basis for criminal liability, rather than any 
specific agreements to commit particular crimes. 
 
20. Although complicity extends liability to those who simply provide assistance or 
encouragement with respect to an offence, it is limited to those persons who are connected 
with that specific offence. The prosecution must prove that the accused intentionally 
provided assistance or encouragement to the person or persons who actually committed 
the offence, in circumstances where he or she had knowledge of the “essential matters” 
which constitute the offence. 
 
21. The offence defined by [section 652] criminalises conduct that is currently beyond the 
reach of the rules relating to accessory, in that: 
 
• there is no requirement that the accused must have intended to provide assistance or 
encouragement to others. Instead, the offence relies simply on the concept of participation 
with knowledge or recklessness about whether assistance will be derived; and 
 
• it does not appear to be necessary for the prosecution to prove that the accused 
knowingly or recklessly contributed to the commission of a specific crime. It necessarily 
follows that the “knowledge of essential matters” threshold required to prove accessory 
under the traditional common law is not a relevant factor [footnotes omitted]. 

 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
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PROPOSED GOVERNMENT AMENDMENTS 
 

FAIR TRADING (MOTOR VEHICLE REPAIR INDUSTRY) BILL 2009 
(Version J2010-103 D03) 

 
In accordance with standing order 182A, the Committee has received advice from the 
Attorney-General of proposed Government amendments to this Bill, together with a 
supplementary explanatory statement. 
 
Do any clauses of the amendments “inappropriately delegate legislative powers”? 
 
Clause 22 of the Bill provides: 
 

It is a condition of a licence that motor vehicle repair work performed by the licensee or 
an employee of the licensee on a motor vehicle, part or system be performed with the 
equipment, materials and skill necessary to carry out the work satisfactorily, having 
regard to the age and make of the vehicle, part or system. 

 
The proposed amendment would recast the clause into three subclauses. Subclause 22(1) 
would read: 
 

(1)  It is a condition of a licence that motor vehicle repair work performed by the 
licensee or an employee of the licensee on a motor vehicle, part or system be 
performed in accordance with any directions under subsection (2). 

  
The remaining two subclauses would read: 
 

(2)  The Minister may give directions about the equipment, materials and skill 
necessary to perform work on a motor vehicle, part or system satisfactorily. 

 
(3)  A direction is a disallowable instrument. 

 
The Explanatory Statement notes some circumstances in which this legislative power might 
be exercised. This is however a very broad power, and the question arises whether a power 
to in effect regulate in detail the conduct of vehicle repair work is more appropriately 
conducted by way of amendment to the Act. 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
 The Attorney-General, dated 10 February 2010, in relation to comments made in 

Scrutiny Report 15 concerning Disallowable Instrument DI2009-210, being the Attorney 
General (Fees) Amendment Determination 2009 (No. 3). 
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 The Attorney-General, dated 10 February 2010, in relation to comments made in 
Scrutiny Report 16 concerning the Fair Trading (Motor Vehicle Repair Industry) Bill 
2009. 

 The Attorney-General, dated 9 March 2010, in relation to comments made in Scrutiny 
Report 19 concerning the Justice and Community Safety Legislation Amendment Bill 
2010. 

 The Minister for Health, dated 15 March 2010, in relation to comments made in Scrutiny 
Report 18 concerning the Health Practitioner Regulation National Law (ACT) Bill 2009. 

 The Minister for Industrial Relations, dated 15 March 2010, in relation to comments 
made in Scrutiny Report 19 concerning Disallowable Instrument DI2009-256, being the 
Long Service Leave (Portable Schemes) Employers Levy Determination 2009. 

 The Minister for Gaming and Racing, undated, in relation to comments made in Scrutiny 
Report 19 concerning Disallowable Instrument DI2009-266, being the Race and Sports 
Bookmaking (Sports Bookmaking Events) Determination 2009 (No. 1). 

 The Attorney-General, dated 16 March 2010, in relation to preliminary comments made 
in Scrutiny Report 20 concerning the Crimes (Surveillance Devices) Bill 2010 and the 
Crimes (Serious Organised Crime) Amendment Bill 2010. 

 The Chief Minister, dated 17 March 2010, in relation to comments made in Scrutiny 
Report 20 concerning the Animal Welfare Amendment Bill 2010. 

 The Minister for Education and Training, dated 18 March 2010, in relation to comments 
made in Scrutiny Report 19 concerning Disallowable Instrument DI2009-253, being the 
Training and Tertiary Education (Accreditation and Registration Council) Appointment 
2009 (No. 5). 

 The Attorney-General, dated 16 March 2010, in relation to comments made in Scrutiny 
Report 19 concerning the Personal Property Securities Bill 2010. 

The Committee wishes to thank the Attorney-General, the Minister for Health, the Minister 
for Industrial Relations, the Minister for Gaming and Racing, the Chief Minister and the 
Minister for Education and Training for their helpful responses. 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     March 2010 
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