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Our Ref: 

SUBMISSION INTO INQUIRY INTO THE MOTOR ACCIDENTS INJURIES BILL 

Introduction 

Slater and Gordon Lawyers is Australia's largest consumer law firm. We have represented people who 
have been injured in motor accidents for many years. We have a depth of experience in the different 
motor accident compensation schemes which operate around Australia. Our response to the Motor 
Accidents Injuries Bill 2018 is informed by this experience and our experience in dealing with other 
damages and compensation schemes, in particular in workers compensation. 

We make this submission in the interest of people who will be injured in motor vehicle accidents in the 
future. 

The ACT Law Society is providing a submission to the inquiry which analyses and comments on the 
Motor Accidents Injuries Bill in detail. We adopt and endorse the law Society's submission. The 
following deals with our general concerns with the proposed system. 

Submission 

The scheme which is proposed in the Motor Accidents Injuries Bill is not in the interests of not~at -fault 
injured people and is unfair. The changes appear to be largely in the interests of insurance companies 
rather than injured people. 

The proposed CTP scheme will significantly shift power and control to insurers. It will allow them to 
dictate such things as the information about entitlements which is provided to injured people, the 
medical treatment available to injured people and the determination of the lost income to which injured 
people are entitled. Note should be taken of the behaviour of insurers which has been exposed In the 
Banking Royal Commission. We do not accept that guidelines or protocols will effectively prevent 
insurers from acting in their own interest. 

One of the strengths of the current scheme is that it allows a claimant to be represented by an expert in 
dealings and negotiation with the insurer. Another strength, importantly, is that it allows a motor 
accident claim to be finalised once and for all. The proposed scheme will require injured people to deal 
directly with insurers for up to 5 years. We have experience of how this type of scheme affects injured 
people. For example, with regard to obtaining payment for medical treatment and rehabilitation, 
claimants are exhausted by the constant requesting, explaining, providing referrals and other 
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documentation, re-submitting and following up. This, and the frequent delay or refusal by insurers to 
agree to treatment which is recommended by treating doctors is frustrating, infuriating and depressing. 

Similarly, the frequent disputes over the calculation of wage entitlements, the refusal on spurious 
grounds to make wage payments, the late payments, the miscalculated payments, and the threat to 
stop payment for alleged or perceived failure to cooperate with insurers is distressing for claimants. 

Over the months and years claimants are worn down. Their psychological health is often adversely 
affected. Not infrequently the distress of having to fight with the insurer over an extended period 
creates a more serious psychological problem than the injury itself. 

It is not clear in the Bill what system will be introduced to deal with the inevitable very large volume of 
micro disputes about medical and rehab expenses, the calculation of wages etc. Insurers cannot be 
trusted to resolve these disputes through "Internal review". A fair system of external review is essential, 
with the consequent impact of the resourcing of the courts and/or the costs of a new bureaucracy. 

In addition to the above, the proposed CTP scheme will dramatically reduce the entitlements which are 
available to not-at-fault injured people. This includes providing only 80% of lost wages In the first year 
(after 13 weeks). This reduction In income, through no fault of the injured person, will cause very 
serious financial pressure and distress for many injured people. 

The introduction of the whole person impairment (WPI) threshold will mean that approximately 90% of 
injured people will be prevented from obtaining common law damages. Consequently, many people 
with ongoing injury and incapacity for their pre-injury work will be denied entitlements after 5 years. 
Many will be financially devastated by their reduced working capacity. Others will be thrown onto the 
social security system. 

We know from our experience in the NSW workers compensation system that it is not unusual for a 
claimant who is assessed below a WPI threshold to be assessed more than 5 years after the accident 
as exceeding the threshold. This occurs in cases where there is progressive worsening of an injury 
over time or certain surgery in undertaken, which attracts higher WPI assessment. Claimants in the 
proposed scheme in these circumstances will miss out. 

Even those who exceed the threshold for common law will have their pain and suffering damages 
dramatically reduced (more than halved in many cases). Other damages are restricted or removed. 
The sums proposed for Quality of Life defined benefits for those over between 5% and 9% WPI are not 
sufficient to make a real difference. 

Whole person impairment thresholds are arbitrary, inconsistent and unfair. The NSW workers 
compensation and motor accidents schemes use WPI thresholds. We know from our experience in 
these schemes that injured people with on-going chronic pain and incapacity, often who are certified 
unfit for pre-injury work, are be thrown out of the scheme, based on a WPI assessment. 

It is of significant concern how the scheme will deal with children. It may take more than 5 years to 
properly assess the effect of a serious accident on a growing child. 

While we do not oppose a scheme that provides benefits for at-fault drivers, this should not be done by 
simply reducing the benefits for injured people who were not at fault. 

Importantly, the proposed changes will introduce very different compensation systems for CTP and work 
injures in ACT. The entitlements arising from a motor accident will be dramatically less than a work 
accident. A whole new infrastructure will be set up to manage the new CTP scheme, including to deal 
with the assessment of thresholds for damages. As the difference will be so stark, and with the 
infrastructure in place, we are. concerned that there will be irresistible pressure to amend the workers 
compensation scheme to harmonise it with the new CTP scheme. We know that this is already being 
discussed by workers compensation insurers and employer bodies. 

We do not have an issue the use of citizens' juries in the development of policy in the appropriate 
circumstances. Developing a CTP scheme is not one of those circumstances. The notion that the 
citizens' jury designed the proposed the scheme Is nonsense. It merely provided the broad brush 
objectives, into which it was led by the conveners. The actual impact of the proposed scheme is in its 
detail, about which the jury had no input and very little understanding, when selecting the scheme. 



The Government has not explained on what basis it formed the view that present CTP scheme is not 
fair or efficient. 

Our recommendation to the Committee is that the Motor Accidents Injuries Bill should be abandoned. 

Consultations should be undertaken as to how efficiencies can be obtained in a fair way in the current 
scheme, which can fund appropriate compensation for at-fault drivers. A number of these are 
addressed below. 

Responses to the Terms of Reference 

(1) That the Exposure Draft of the Motor Accident Injuries Bill 2018 and the accompanying 
explanatory guide be referred to the Standing Committee on Justice and Community Safety 
Committee (the Committee) to inquire into and report on: 

(a) the draft bill's alignment with the following objectives for the ACT's Compulsory Third Party 
(CTP) insurance scheme: 

(i) early access to medical treatment, economic support and rehabilitation services; 

We support early access to treatment and support. This is fundamentally important. It Is available in the 
current scheme. Potential Improvements may be made to the current scheme which would be minor 
and cost effective to enhance early treatment. 

The proposed scheme will undermine the long term health and dignity of injured claimants by requiring 
them to rely on the insurer to approve medical treatment and rehabilitation services, and provide lost 
wages payments. Many will become involved in a series of protracted micro-disputes with the insurer. 
This is frustrating ·and distressing for injured people. Many people with on-going injury, loss and 
incapacity will simply be thrown out of the scheme after 5 years. The minor changes in the proposed 
scheme with regard to early access does not justify this and can be easily replicated in the current 
scheme. · 

(ii) equitable cover for all people injured in a motor vehicle accident; 

Dramatically reducing the cover available to not-at-fault injured people is not equitable. Nor is 
subjecting them to the requirement to be beholden to an insurer to obtain medical treatment, economic 
support and rehabilitation over a period of years. 

Arbitrary WPI thre~holds create numerous anoni€llous and inconsistent outcomes. This is not equitable. 
The 10% WPI threshold for access to common law will mean that approximately 90% of injured people 
will be excluded from obtaining proper compensation. The small number that exceed the threshold will 
have their common law rights dramatically reduced. 

It is not equitable that injured people will be left in the hands of insurance companies to attempt to 
obtain their entitlements over a period of years. 

We do not oppose providing benefits for at-fault drivers. However, it is not equitable to do this by 
dramatically reducing the benefits for injured people who were not at fault. Consultations should be 
undertaken with regard to savings and efficiencies in the current scheme which can fund benefits for at
fault drivers 

(iii) a value for money and efficient system; 

We are not aware of the evidence that the current system is not providing value for money. It Is price 
competitive with other States and Territories. When you include the hidden costs of the Infrastructure 
necessary to run the new scheme, including bureaucracy and the extra burden on courts, there is no 
reason to believe that the proposed scheme will deliver a more cost effective or efficient outcome. It 
may in fact be worse. 



The current scheme is clearly more efficient than the proposed scheme. It allows for a once and for all 
conclusion of an injured person rights. It avoids the protracted micro-disputes associated with an 
having to deal with an insurer of a period of years and the unfair an arbitrary nature of applying 
thresholds. 

In other jurisdictions where thresholds and no-fault schemes have been introduce, the initial lowering of 
premiums has not lasted. Inevitably, when dealing with insurance companies, the premiums increase 
over time to the pre scheme change levels. 

(iv) promoting broader knowledge of the scheme and safer driver practices; 

We strongly support driver education and safer driver practices and knowledge. This does not require 
the introduction of the proposed scheme. 

(v) implementing a support system to better navigate the claims process; 

The current scheme works well for injured peopl~. They can obtain expert representation and can keep 
control of their own outcomes through their common law rights. A very troubling feature of the new 
scheme is the amount of control insurers will have over the claims process for up to 5 years. The 
suggestion that bodies such as community legal centres (CLCs) may be tasked with advising on the 
claims process is very problematic. CLCl> do not have the expertise or experience in injury matters to 
carry our this role. Funding CLCs for this work would be yet another hidden cost in the new scheme. 
Insurers have in-house specialists and external lawyers. An injured person should not be denied 
access to legal expertise when dealing with an insurer. 

(vi) a system that strengthens integrity and reduces fraudulent behaviour; 

We strongly support any measures that strengthen Integrity and reduce fraudulent behaviour. However, 
we are not aware of evidence that these are issues of major significance in the current scheme. We 
question whether steps will implemented to regulate the behaviour of insurers which lacks integrity. An 
example is when insurers unnecessarily deny a recommended medical treatment and subject the 
injured claimant to a lengthy period of dispute and uncertainty. In any event, if steps need to be taken in 
this regard, it is not necessary to introduce an entirely new scheme to do so. 

b) the draft bill's alignment with the model chosen by the CTP citizens' jury and the detailed 
design documents underpinning this model; 

We do not have an issue with the concept of citizens' juries in the development of policy in the 
appropriate circumstances. Developing a CTP scheme is not one of those circumstances. The notion 
that the jury properly understood what it was doing when it selected the model is nonsense. 

In fact the jury simply provided very broad brush objectives. The actual impact of the new scheme is in 
its detail. In selecting the model the jury had no input into or understanding of the detail in the scheme 
and how it would operate in reality. In the time available the jury could not possibly develop the 
expertise necessary to understand or deal with the detail in the scheme. For example, the 10% WPI 
threshold for common law is a fundamental part of the scheme. It is not possible the jury understood 
what degree of injury and permanent incapacity is required to meet the 10% threshold. 

Further, the jury process was undermined by: 

• People who have experience with the current scheme were specifically excluded from the 
process so that no jury members had direct lived experience of the current scheme. 

• The jury did not understand the arbitrary nature of injury WPI thresholds. Some Jury members 
were upset that this aspect of the scheme was not raised until very late in the process and it was 
not explained to the jury how these thresholds work in practice. Conveners overtly accepted that 
the WPI assessment process could not be properly understood by the jury. 

• So called expert advice was both narrow and managed by the conveners to achieve what 
appears to be a pre-determined outcome. 
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• There was inadequate consideration of the benefits of the current scheme, when compared to the 
proposed models and schemes in other jurisdictions. 

{c) the draft bill's consistency with other relevant insurance schemes operating in the Territory; 

The proposed changes will introduce very different compensation schemes for CTP and work injures. 
The entitlements arising from a motor accident will be dramatically less than a work accident. A whole 
new infrastructure will be set up to manage the proposed CTP scheme, including to deal with the 
assessment of thresholds for damages. As the difference In compensation will be so stark, and with the 
infrastructure in place, we are concerned that there will be irresistible pressure to amend the workers 
compensation scheme to harmonise it with the new CTP scheme. We know that this is already being 
discussed by workers compensation insurers and employer bodies. 

The proposed scheme further fragments the common law system in ACT. In· addition to the divergence 
from the work injury scheme, without a sensible rationale, the proposed scheme very dramatically 
reduces the damages available to a person injured in a car accident compared to if they sustained a 
similar through the negligence of, for example, the occupier of a premises or through medical 
negligence. 

(d) the most suitable avenues for external review of matters arising between parties under the 
proposed new Motor Accident Injuries scheme; 

This raises one of the very troubling aspects of the proposed scheme. An injured person will be left to 
deal directly with the insurer to obtain medical treatment, rehab and lost wages for up to 5 years. It is 
highly likely during this time that the injured person will be in dispute with the insurer multiple times. 
This can take an enormous psychological toll on an injured person. The internal reviews In the 
proposed scheme are inappropriate and akin to banks regulating themselves. 

External review is necessary, although it is expected that this will be resisted by the designers of the 
scheme. Proper external reviews must be available, in which injured people are legally represented. 
Note that insurers will access to professional claims officers and internal and external lawyers. The 
likelihood of a very large number of micro disputes over, for example, the refusal by the insurer to cover 
the cost of an MRI or physiotherapy treatment, will make this very problematic. In any event, there will 
also be a consequential blow-out in the use of court/tribunal resources which will be borne by the public 
purse. 

These problems are significantly reduced by the current common law scheme which provides finality for 
the injured person with the payment of common law damages. 

Recommendation to the Committee 

That the draft legislation be abandoned. 

Yours faithfully 

Martin Carrick 
Practice Group Leader 
SLATER AND GORDON 




