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Recommendations Response { o
By The Australian Capital Territory Bar Association’;,,
to the ACT Auditor-General’s Performance Audit Report

Courts Administration - September 2005

The ACT Auditor-General’s office Performance Audit Report entitled Courts Administration
contains recommendations falling into two broad categories — one dealing with issues of
governance and accountability and the other with systems of case management. The heads of both
jurisdictions have responded to many of the recommendations in a positive way. Their views are
extracted in the Report. The Bar Association supports the views put by the Chief Justice and the

Chief Magistrate .

However, the Bar Association would urge Government to act with care and with the greatest level
of consultation with all relevant stakeholders before acting to legislate any of the
recommendations of the Report. The Report of the Auditor-General will provide a useful starting
point for informing a process of on going reform and performance improvement in ACT Courts.
However, the Report should not be accepted without qualification. In some respects it is simply
incorrect. In others it does not acknowledge that the problems are not those of the Court but of

other stakeholders in the system.

Nor should Government lose sight of the fact that the efficient running of the Courts is
inextricably linked to the capacity of stakeholder in the system to perform their role adequately.
The Report for example does not systematically address the issues and challenges associated with
the increasing number of self represented litigants appearing. The adequacy of the funding of the
ACT Legal Aid Office is not addressed. There is no acknowledgment that the DPP appears to be
significantly under resourced. The capacity of the AFP to deliver briefs of evidence of a high
standard and in a timely fashion is not considered in the report. These issues have to be addressed
as part of a complete response. For example whilst the suggestion of over listing in the criminal
jurisdiction may appear attractive, the implementation of such a strategy would place
considerable burdens on defendants, witnesses, victims of crime, the legal profession, the ACT

Legal Aid office, the DPP and the AFP. The interest that other st iBhlers in%lg%% ?BEIWE
R COMMITTEE OFFICE

o

SUBMISSION &
NUMBER

DATE AUTHD
FOR
PUBLICATION

o

15 Nas o5




Auditor General’s Report 3
Performance Audit Report
Courts Administration

Submissions Prepared by the Australian Capital Territory Bar Association

profession have in making the Courts work efficiently must be recognized when decisions about

how the ACT Courts operate are made..

Recommendation 1

JACS should work with the judiciary with a view to:

a) establishing a more collaborative relationship between the judiciary and the Department;

b) putting in place regular forums for communication between the judiciary, the Department and

the executive arm of the Government; and

c) establishing a governance model for the courts that provides greater administrative

independence and hence better alignment of courts’ responsibility with public accountability.

Australian Capital Territqg‘k, Bar Association - ;_Ig_éS ponse to Recommendations 1& 2 ‘

The Bar Assoclatun s1 rongl ‘j’su' ) )orts the 1mplémoo I:atlon of the Somth AoStralian model‘ of

an mdependemt ¢ourts adm1mstra1 mn body Such a body shoul d operate under its own

leglslatmn and be responsnble for its'own budlgét The enaoipment creatmg such a body

would impose a requlrement for the delxvery of annual reports elther to the Leglslatlve

Assembly or the Attorney-General In the meantlme the problem of accountablllty and the

tensions between adm nxstxfatlve _ef,ficnen cy and Judlclal mdependence should be addressed

o é‘dOptinga qu’e’ljc yoksér{t“hat{“sed~ n~'C0mm0nwealth courts (See paragraph 2.18 of the

Recommendation 2

JACS should invite the heads of jurisdictions to contribute comprehensive annual reports for
incorporation in the overall JACS Annual Report. Alternatively, heads of jurisdictions should

provide their annual report directly to the Attorney-General or the ACT Legislative Assembly.

Australian Capital Terrlto gv___Bar ASSOClatIOIl Response to Recommendatlons 1& 2

The Bar Assocnatlon repeats the response to recommendatlon 1
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Recommendation 3
The LC&T Unit should develop a risk management plan to assist in identification and

amelioration of significant risks.

Australian Capital Territory'Bar'ASSociation - Response to Recommendation 3

Tlme and effort should be focused upon practncal problems and practncal outcomes The o

com lex admmlstratlve ‘,tructures and al roaches a ro rlate for large bureancracles are
P pprop 8¢

'not desxrable for what should be a relatlvely small and tlghtly run admlnlstratlve body The
need for a properly calculated financial basns for a courts admmlstratlon budget is
undemable, as is the need for that budget to be admmlstered ina responsnble and efﬁcnent
manner. The Bar Association is of the firm view that these obJectlves would be best mader
by the creation of an mdependent courts admmlstratnon body rather than attemptmg to

patch up the current structure

Recommendation 4
The LC&T Unit should, for recent and future audit and evaluation reports, establish
implementation plans that address each agreed recommendation, and monitor and report on the

progress against these plans.

Australian Capital Territory Bar Association - Response to Recommendation 4

The sad history of ummplemented review recommendatlons highlights the failures of the

structure of court governance and adi mstratlon over the past 15 years. The Bar

Assoclatlon 1s concerned that the cu r‘r_: rﬁ ?Omme latlon w1ll not achleve any sxgmficant

‘change from what has occurred in the past -

Recommendation 5
The LC&T Unit should analyse better practices from other jurisdictions, and consult with relevant
government departments with a view to advising government and the judiciary on ways to reduce

costs, with particular attention to the Children’s’ Court.
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Au_straliai_l_‘ Capital Territory Bar Associ_ation - Response to Recommendation 5

As the Report notes statistical analysis of court performance is at best a rough measure
when comparisons are being made with figures in other jurisdictions. Clearly much greater
workfn‘eedsto be done to standardise the basis onwhich statistics are kept so that the ACT
outcomes “can"be ralidly compared With those from the States and the Northern Territory.

Itis dlfficult to understand why the ACT Children's Court ﬁgures appear so anomalous. If
these figures are valld them it does appear that there is a need for greater efficiency.
However, the quallty of Justlce should remain the first priority in the consideration of any

mgmficant procedural changes

Recommendation 6
The LC&T Unit should review the effectiveness of compliance and other mechanisms to
encourage efficiency in caseflow management, and advise the government and the judiciary on

options.

Australian Capital Territog, Bar Association - Response to Recommendation 6

The 1ssue of case ﬂow management is very complex. The reallty is that quite different
consnderatlons apply to dlfferent types of cases. Thus the close control which might be
taken over the progresswn of a crlmmal matter in the Magistrates Court would not be
possrble m relatlon toa personal injury case where the plaintiff's relevant medical condition

had not st ablllsed The suggestmn of a case flow management committee (at paragraph 4.9)

is a potentlally useful one. The Bar Association proposes that this function should be
speclfically conferred on the rule-making committee established under section 9 of the
Court Procedures Act 2004 and the advisory committee established under section 11 of that
Act In due course, ifan mdependent courts administration body is created the funding of a

small sectlon dedlcated to developmg and mamtammg best practice in case flow

managem ent would be a valuable initiative. In the context of these comments (and those
under Recommendatlon 4 above) the Bar Association has some reservations as to the utility
of the recommendatlon in lts current form. In particular, the Association wishes to make

the followmg comments in relatlon to problems in the crlmmal jurisdiction.
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(1)  Supreme Court

In respect of the 'llsting in the Supreme Court it is worth noting that of the trials that did
proceed dnring 2004 and 2005 only a tiny number resulted in convictions in respect of the
most serious matter on the indictment. Of the matters that were resolved by way of a plea of
gullty to a charge a s1gmficant proportlon of those matters involved pleas to other than all
counts of the mdlctment These outcomes suggest that cases may not be sufficiently analysed
‘befon ehand by the DPP due to lack of resources and consequent lack of time and
experlenced staff It also suggests that discussion between the defence and the DPP is not
happenmg at an early enough stage. This may reflect the late involvement of counsel in trial

preparation.: .
(b) Tf:"'Magistrates Court

Inl:'resp,ect‘ of the time"takento,”process both charge and summons matters through the
Magisfrates Court the time rnns (for measuring purposes) when the AFP creates the charge
or summons “on line”. In practlce this means that in respect of summons matters time runs
from a date almost two months before the matter is first mentioned in Court (the return
date). Where a person is balled it may be some days or weeks before the person is required
to appear at Court The very adverse outcome this process produces in respect of average
tlme taken to process cases could be readlly reversed by increasing the number of matters
that are allocated to an “A” list on ‘any given day ‘This might involve adjournments being
handled by a Reglstrar as is the case in other jurisdictions. If adopted this process will see

cases dealt wnth much more expedltxously

Fnrther' fhere i scope Wlthin the Case Management Hearing Process to collapse the time
taken for the defence to consxder the brlef that has been served on them. However, and the
reservatlon is critical, the brief that is served must be complete. One survey that has been
conducted suggests that nearly 70% of briefs that are delivered to the DPP (and then to the
defence) are incomplete or deficient in a material respect. The absent material may include
such things as complex as forensic evidence or something as simple as a witness statement.
The Case Management Process can only have an impact on efficiency when the product

bemg dehvered to the DPP and the AFP isofa hlgh standard. At the moment it is not.
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In respect of the overall number of matters the Report does not appear to note that the
overall number of charges before the Court declined by about 20% in the latest reporting
'perlod (2004-2005) Thls will clearly lmpact 51gn1ﬁcantly on times taken to dispose of
charges Further m respect of common offence categories there is clearly a case for more
care to be taken when decndlng to prefer partlcular charges. In the Magistrates Court and
Children’s Conrt in the last reporting period (2004-2005) only 65% of theft charges resulted
in findings of gullt For other offences the equivalent outcomes were burglary (57%);
unlawful possession (49%), recelvmg (44%) and assault (48%) (Source DPP Annual Report
2005). These sontcomes :appear to be way below targets set in the AFP Purchase Agreement
and thus of "concern_to the community at large and obviously contribute significantly to
Court delays The number of charges and hearings would be significantly reduced if
sufﬁclent resources ‘were provnded to ensure decision making in respect of initial charging

was s1gmficantly 1mproved

Fmally, the Sentencmg Reform Package recently passed by the Assembly will have a
’s1gmﬁcant lmpact on the _processing of matters through the Court and the ways outcomes
are recorded. Thls is not acknowledged in the Report. For example, breach action in respect
‘of, Pernodlc Detention Orders will now be dealt with by the Sentence Administration Board.
Cases dealt with byk way of Grifﬁth Remands (where persons are placed on bail for lengthy
periods to test their capacity to submit to therapeutic regimes imposed by the Court) will
now be given the status of a sentence order. Statistically (because these will be recorded as

coympleted‘ matters) this will have a significant impact.

Recommendation 7

The LC&T Unit should ensure that there are procedures in both Courts for:

a) collecting relevant statistics on long-wait cases; and

b) analysing the information and informing the judiciary.
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Australian Capital Territory Bar Association - Response to Recommendation7

The Association agrees generally wnth thls recommendatlon. Presumably thls process could

make use of computerlsed tabaSes whlch could be expected as part of a modern court

admmlstratlon system. The reality is that the cu rrent state of ICT'faCllltleS is very poor. :

V‘arious projects for updatl "these tacllltles have come to nothmg.; Thts is presumably a

budgetmg problem

Recommendation 8

The LC&T Unit should:

a) record and analyse the cause and extent of all short-notice adjournments or cancellations to

hearings;

b) report this analysis and assist in developing strategies to improve utilization of the Courts’

resources; and

¢) consider, in particular, greater overlisting to compensate for the current pattern of case

cancellations.

Australian Capital Territory Bar Association - Response to Recommendation 8

The‘ Association accepts ﬂlthat there 1s a need for the objectlve recordmg and analys:s of

short-notlce adjournm 'n, S and cancellatlons. H Jwever, comud ¢ alble care needs to be taken

w1th the over hstmg of cases ,As noted abov,e qu ulte , xfferent consuleratlons apply to 1he,

varlous types of cases whlch tend to be hsted ‘toget her. Certamlv in cnvnl cases havmg

,reahst ic prospects of settlement over hstmg can m fact have the oppos1te effect from that

mtended That is, over lnstmg :fcan' ,result m more cases rn nnmg and fewer settlmg Just

because of the loglstlcal 1p'roblems of copmg wnth too many cases atonce. Once partles

reahse that because of the 81ze of the hst there lS Tittle prospect of their partlcular case

coming on for hearmg the pressure generated by the imminent commencement of the case
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dissipates and the prospeets of achieviug a settlement reduce.

The proposal to over list must also be approached with considerable caution in respect of
criminal matters. Whllst the proposal (like running or rolling lists) has a superficial
attractlon the capacnty of the DPP the Legal Aid Office and the AFP to deal with such a
process is llmlted Whllst it is a fact that cases do not proceed on the day many of course do.
It is simply not consnstent with the dictates of justice that on a day when a significant
number of 'matters tlo proceed for cases to be sent to another court for another prosecutor
,to prosecute on the run w1thout havmg read the brief. If the courts on any glven day cannot
,cope With the overllsted matters they wnll have to be adjourned to another day. This is done
at the expense of w1tnesses (many of whom are children or victims of domestic violence)
who have had to come to court to be told that they must come another day. Defendants will
have to bear the costs of their legal representation for the day on which their matter is not
reached. Prosecutors will have to prepare cases again. AFP informants will have to be
rostered “off the road” on another day. The Legal Aid Commission will be forced to fund

the briefing of more Inattersthat may otherwise have been done by in-house lawyers.

Whilst irnprov‘ed efficiencies are'achieved’éit Court it may come at an expense of the quality

of justice,and at the direct eoSts to members of the public and other stakeholders.

In any event, the Assocnatlou suggests that issues about listing are appropriate for the rule-
makmg and advnsory committees to consnder and determine. It would not be appropriate

for decnsmns about listing to be made within the Department

Recommendation 9
The LC&T Unit should support the judiciary by facilitating the formal evaluation of the
effectiveness of significant initiatives such as the Case Management Hearing in the Magistrates

Court and the Pre-Arraignment Conference in the Supreme Court.

Australian Capital Territory Bar Association - Response to Recommendation 9

Agreed, subjeet'to the comments in relation to Recommendation 8 above and the following.




Auditor General’s Report 10
Performance Audit Report
Courts Administration

Submissions Prepared by the Australian Capital Territory Bar Association

When introduced the CMH system significantly reduced the number of cases going to a
contested hearing.' In the féarly years of the process 60% of the cases (DPP Annual Reports)
were ’reéo]vyed Withou‘t‘thek need for a full hearing. The present effectiveness of the system is
difficult to evaluate because'(as a cost cutting measure) statistics measuring CMH outcome
have not been gathered. Pre-Arraignment Conferences have never been analysed for their

effectiveness.

Changé to case :‘manyag'eyment pi'ocesses in both Courts must be based on evidence. Whilst
t‘lie'frecomméndaitkion has the s,upypoyrt of the Bar Association it is recognised that there must
be a financial provision made for the gathering of this information. Without such provision

it is difficult fdi" either Court to track the effectiveness of case management processes.

Recommendation 10

Given the effectiveness of conferencing, the LC&T unit should:

a) monitor conferencing processes and outcomes in order to further enhance efficiency and court

user satisfaction; and

b) consider implementing measures such as improved guidance material and identification of

training needs for conferencing staff.

Australian Capital Territorv 'BarAssoc,iation _- Response to Recommendation 10

Agreed.

Recommendation 11
The LC&T Unit should work with the Magistrates to formally analyse and advise on approaches
to improving case flow management. These approaches might include, but not be limited to:

a) modified running lists;

b) managing timeliness of cases by exception; and
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¢) use of more efficient procedures for routine court appearances.

Australian Capital Territory Bar Association - Response to Recommendation 11

The Association refers to and repeats its cOmments under Recommendation 8 above. In
addmon, it is a matter of concern that in the Magxstrates Court in criminal and eoronial
matters in partlcular - there are delays (often amountlng to years) for dec:sxons handed
down It is essentlal that these exceptlonal cases are ldentlfied and somethmg done to

expedlte the resolutlon of the matter That process needs to be transparent

Recommendation 12

The LC&T Unit should consider measures to improve services to court users, such as:

a) identifying needs of different court user groups (including users such as unrepresented

litigants);

b) publishing combined court user service standards for all court services; and

¢) ensuring that court user service standards are met.

Australian Capital Territory Bar Assoeiation "‘-‘Res'nonSeto Recommendation 12

Agreed m general It seems hkely that the estabhshment of a clear servnce eharter and

statutory complamts procedure in relatlon to admmlstratlve matters as part of leglslatlon :

'settmg up a courts admmlstratlon hody 1s hkelv’" to be far ’,ore effectlve than ad hoc

measures taken by mdnvndual courts.‘ ‘ , , - - k
In this regard thought may ‘be given to w1denmg the Jud1c1al Commnssnon Act to address
unsatlsfactory _]ll(]lClal conduct that is not s0 serious that lt warrants removal. The Bar
Association belleves that ln the main the ACT is well served by a consc1entlous and hard
workmg Jud1c1ary but from tlme to tlme complamts are recelved whlch if made out may

warrant some censure. At present there is no formal Way of dealmg w1th thls.
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Recommendation 13

The LC&T Unit should improve the usefulness of court user satisfaction surveys by:

a) addressing the surveys to a more diverse sample of court users;

b) publishing the results in the Annual Report and on their web site; and

¢) implementing appropriate action to address issues identified in the survey.

Australigl_i Capital Térritorv Bar ‘Assdci_atioh - Response to‘RVecommendatio'n 13

Agreed, althdugh see comments in rél‘ation to Re,comm,endation 12‘ab‘0ve,

Recommendation 14

The LC&T Unit should formalise processes for dealing with administrative complaints so that
they are actioned, and feedback is given to complainants. This process could also include the
identification of frivolous complaints, and where no further action is to be taken, this should be

recorded.

Australian Capital Territory Bar Association - Response to Recommendation 14

Agreed, although see comments in :rélationﬂ to Recommendation 12 abeé.'

Recommendation 15
The LC&T Unit should work to improve communication and liaison with stakeholders, including

regularly running meetings and forums where these have been identified as desirable.

Australian Capital Ter itory Bar Association —,f'Resp'('mse to RGCOmmendation 15

The rules advnsory commlttee 1s the appropnate forum for thls process. Although it has

been almost totally focussed on the harmomsatlon process once the new Rules are in place

thls committee should be used to consider optlons and make recommendatlons to the rule-
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making committee for improved 'listing procedures Consideration should be given to

wndenmg the statutory functions of these bodles for this purpose

Recommendation 16
JACS should establish the LC&T Unit as a separate Output Class to provide more visibility of its

budget and performance against it.

>
=
14

ralian Capital ‘Ter’ritogy_ Bar Assoclatlon -:Re's'pogse to Recommendations 16, 17, and

B P

The association has for some years been concerned by the insufficient number of jury
courts, the insufficient number of witness and conference rooms in, and the generally

rundown condltlon of, the Supreme Court bulldmg It must also be said that the quality of

the holdmgs in the Supr me Court hbra ; has steadlly dechned over the years. Thef

provrsmn of a good basnc hbrary for the professmn and members of the pubhc is an

important and sometlmes underrated adjunct to the admlmstratlon of Justlce Presumably
all of these problems are the result of budgetmg shortfalls They provide "coalface"

,examples of the budget plann ing probl ems dlscussed m the report It is essential that these

1ssues be consndered as par t"' of any conSili eratmn“ f'"a pproprlate base fundmg The Bar

Assoclatlon strongly suppons the proposntlon 1ha1 any budgetary con slderatlon take into

account the out of date and, 1n some areas, non-ex1stent Information and Commumcatlon

Technology available to the courts and their reglstrles.

Recommendation 17
For the 2006-07 Budget cycle, JACS, in conjunction with the Courts, should conduct a
fundamental review of the cost basis for Court services to support a decision for appropriate base

funding.

Australian Capital Territory Bar Association - Response to Recommendations 16, 17 and

See response to 16 |
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Recommendation 18
The LC&T Unit should continue to seek efficiencies, either through suggestions in this report or

elsewhere, in order to achieve budget targets.

Australian Capital Territory Bar Association - Response to Recommendations 16, 17 and

See responkse tb 16

Recommendation 19
The LC&T Unit should put in place sound project management practices to deliver the case

management system redevelopment with minimum risk.

Australian Capital Territory Bar Association - Response to Recommendation 19

Agreed, although see comments in relation to Recommendations 16-18 above.

Recommendation 20

The LC&T Unit should establish an Information and Communication Technology (ICT) advisory
group comprising administrative and judicial officers to propose and sponsor projects for the

better use of ICT in the Courts.

Australian Capital Territory Bar Association - Response to Recommendation 20

Agreed. As noted above, this should be a budget priority. In the longer term this function

should be carried out by an independents courts administration body.

Recommendation 21

The LC&T Unit should:

a) consult the judiciary and then advise Government on ways to simplify forms and reduce their

number;
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b) establish consistent procedures for use by staff in the Magistrates Court registry; and

¢) prepare improved manuals and procedures to assist Magistrates.

Australian Capital Territory Bar Association - Response to Recommendation 21

Agreed, in so far as this does not duplicate the work being done to develop harmonised
court rules. After these rules come into force it should be the function of the rule-making
committee and the advisory committee to monitor and simplify those forms specified under

the rules.

Recommendation 22

The LC&T Unit should:

a) better integrate Magistrates Court counter services with the rest of the registry;

b) in the review of registry functions, seek both to achieve fewer and better trained teams and to

encourage multi-tasking within teams; and

¢) consider the merits of combining the Supreme and Magistrates Courts registries.

Australian Capital Territory Bar Association - Response to Recommendations 22, 23 and

Agreed, as short-terr m easl'ures‘.y~'Again,¢ ‘thekseji’ss'lie‘s‘fshoufldfbe' ‘evén‘t,ually”address‘ed in the

context of an ,independént authority.

Recommendation 23
The LC&T Unit should seek to improve HR management practices and provide as much certainty

as possible to staff by:
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a) not recruiting at all if the position is not justified;

b) recruiting permanently where the need has been established;

¢) recruiting for the period to the predicted completion of the Magistrates Courts renewal project

if the future of the position is subject to this review; and

d) where a temporary vacancy has been created, and requires filling, the position should be filled

for the duration of the vacancy rather than for a portion of it.

Australian Capital Territory Bar Association - Response to Recommendations 22, 23 and
= , - , —

See the response to 22. -

Recommendation 24
The LC&T Unit should implement measures to address staff concerns raised, including

performance management and staff training and development.

Australian" Capital Territory Bar Association - Response to Recommendations 22, 23 and

See the résponsé t022.




