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Standing Committee on Justice and Community Safety 
Legislative Assembly 
London Circuit 
CANBERRA ACT 2601 

6285 8000 

reception@shglawyers.com.au 

By e-mail to: lacommitteejcs@parliament.act.gov.au; andrew.snedden@parliament.act.gov.au 

Dear Members 

Inquiry into the ACT Motor Accident Irtjuries Bill 2018 

We write in response to the Terms of Reference to the Inquiry into the ACT Motor Accident Injuries 

Bill 2018- and the exposure drafts to the Motor Accident Injuries Bill 2018 (the Bill) and to the Guide 

to the Bill (the Guide). 

We refer to the submissions made in our previous correspondence dated 12 October 2018 (copy 

enclosed), and endorse the submissions of the Australian Lawyers Alliance and the ACT Law 

Society. 

In addition to our previous correspondence, we wish to summarise some of the concerns we hold 

in relation to the Bill: 

1. It does not restore innocently injured road accident victims to the financial position they 

would have been in, but for the accident. Instead, the Bill proposes a statutory payments 

scheme and highly restricts access to common law entitlements. Furthermore, as the Bill 

is to be implemented in a privately underwritten insurance scheme, it is the insurance 

claims managers who will have the power to determine who does and does not receive 

compensation. 

2. The concept of whole person impairment (WPI) is commonly misunderstood. WPI does 

not assess the full impact of an injury upon injured road accident victims (for example 

pain is often not assessable), nor their ability to return to work. 

3. Introducing a 10% WPI threshold only serves to exclude most (estimated to be 90%) 

innocently injured road accident victims from accessing common law entitlements, 

meaning that at the 5 year mark they will no longer receive benefits even if they cannot 

return to employment or require ongoing treatment for their injuries. These people will 

be considered not 'injured enough' to receive any future compensation despite having 

been injured through no fault of their own. 
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4. The Bill does not appear to expedite or simplify the claims process. By allowing five 
years' access to defined benefits and extending the limitation period to five years, claims 
may actually take longer to resolve than at current. Court proceedings would need to be 
commenced much later after the accident to allow for WPI assessments to take place as 
currently prescribed. 

5. The proposed Guidelines, which are referred to in about 15% of the sections of the Bill 
(and cover critical aspects of the proposed system including the process for external 
review and WPI assessment) have not been released. The Regulations have also not been 
provided for review. 

6. The system foreshadowed appears highly likely to result in many 'micro disputes' 
regarding issues such as entitlement to or the level of income replacement payments, 
entitlement to payment for medical and treatment expenses, WPI and quality of life 
damages threshold disputes. 

7. We are concerned at the implications of allowing insurers to speak directly with legally 
represented individuals. 

Summary 

We wish to see the ACT retain the best CTP scheme in Australia, however, the proposed Bill could 
see the ACT introduce a scheme that places more power into the hands of the insurers. whilst 
stripping its citizens of the ability to receive fair and adequate compensation when injured through no 
fault of their own. 

We consider the Committee cannot consider this Bill properly in the absence of the etitical 
underpinning Guidelines and Regulations. 

Sincerely 

SNEDDEN HALL & GALLOP 
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Dear Members 

REQUEST FOR EXTENSION OF TIME 

We write in response to the Terms of Reference to the Inquiry into the ACT Motor Accident Injuries 

Bill2018- and the exposure drafts to the Motor Accident Injuries Bill 2018 (the Bill) and to the Guide 

to the Bill (the Guide). 

Request for an extension of time 

It was only on 20 September 2018 that the Legislative Assembly referred the Bill and the Guide 

to the Standing Committee on Justice and Comm.unity Safety (the Committee). We understand 

that the Committee is required to report to the Assembly on its examination of this matter by 1 

November 2018. 

The Chair of the Committee, Ms Lee MLA has publically invited input from individuals, 

professional organisations, businesses, and other stakeholders in relation to how the Bill would 

affect the Canberra community. 

We are very concerned at the haste at which the Bill is to be considered by the Committee, prior 

to reporting back to the Assembly. 

Snedden Hall & Gallop (SHG) is the oldest independent law firm in Canberra, and has been 

providing legal services in the region for over 55 years. During that time, we have represented 

many innocent victims of motor vehicle accidents as part of our personal injuries practice, and 

have significant experience in seeking compensation for the injuries and losses of those who 

have been unable to do so themselves. 

The SHG team has experienced the impact of numerous legislative changes in both the ACT and 

other jurisdictions, and have firsthand experience of the financial, emotional and social impact 

of eroding the rights of innocently injured citizens. We have been proud to represent injured 

ACT road users in a CTP scheme touted to be Australia's best and it is fitting for Canberra as 

Australia's capital city to lead by example. 

Personal injury practice is nowadays a specialist area of the law. Understanding the proposed 

changes to bring Model D to life, will require significant time for all stakeholders to review: 

1. The Bill 
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At this point in time, practitioners have only had 3 weeks to review the Bill. There are 
substantive and procedural issues therein, which need to be examined in depth. We cannot 

properly understand how this system will operate, and the extent of the arbitrary decision 

making powers that the private insurers will wield, without review of the proposed subordinate 

regulations and guidelines (which are critical to understanding assessment of Whole Person 

Impairment (WP!) and dispute resolution). 

As such, we are not in a position to make a detailed analysis at this critical point in time of the 

impact of this legislation upon: 

1. The 90% of Canberrans who are innocently injured and who will no longer have 
common law rights. 

2. Of the 10% of Canberrans who are innocently injured and may still have common law 
rights, but be significantly disadvantaged in terms of compensation payable to them. 

3. Those people who were at fault and are entitled to defined benefits, but find themselves in 

dispute with insurers. 
4. Those people who were at fault but are excluded from compensation because they were 

committing a traffic offence at the time of the accident. 
5. The Courts who will likely need to spend more time involved in micro-disputes regarding 

percentages and reasonable treatment expenses. 
6. The resulting reliance upon Centrelink, NDIS and other services. 
7. People who are unable to advocate for themselves. 

With respectt we query whether the Committee is in the position to respond to the terms of 

reference, when in effect they appear to have been partially left in the dark by the legislative 

drafters as to many critical aspects of how the Government intends to substantively and 

procedurally enact this scheme. 

Our preliminary response 

We note that the Committee is required to report on the following issues which will be addressed 

as follows: 

1 That the Exposure Draft of the Motor Accident Injuries Bill 2018 and the 

accompanying explanatory guide be referred to the Standing Committee on Justice 

and Community Safety Committee (the Committee) to inquire into and report on: 

1.1 The draft bill's alignment with the following objective for the ACT' s Compulsory 

Third Party (CTP) insurance scheme: 

{a) Early access to medical treatment, economic support and rehabilitation 

services; 

Whilst we support early access to treatment, rehabilitation and support, we do not consider that such 

access should be provided to people to the detriment of those innocently injured in the same accident. 

Those injured under the proposed scheme will potentially receive early access to medical treatment, 

loss of income, and rehabilitation however, whether they receive these benefits will lie in the hands of 

the .insurers. Our clients already experience difficulty ensuring they receive reimbursement or 
approval for early access to medical and rehabilitation expenses. Stories from NSW about the plight 

of injured people trying to access such benefits under their new scheme are common. 
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Furthermore, given the scheme is underwritten by privately insurance companies, injured people will 
get access to compensation, dependent upon the decisions made by the very bodies who have to 

make the payments. Currently, there is already inconsistency in the way different insurers make such 
decisions. 

(b) Equitable cover for all people injured in a motor vehicle accident. 

We do not consider that the Bill provides equitable cover for all people injured in a motor vehicle 
accident. 

Those who were injured in a situation where they have infringed the law will not receive 
compensation, or only receive reduced compensation. Whilst we do not encourage reward for poor 

driving, nor do we consider that 'equitable' cover will be provided in all such scenarios. 

The 10% WPI threshold for common law access, on the Government's own figures, means that 90% 

of innocently injured road users, who currently ai-e able to access common law compensation 

(designed to put them in the financial position they would have been but for the accident), will no 

longer be able to do so. For people under the I 0% threshold, whilst their immediate needs may be 

met under the Biff s defined benefits for up to 5 years, their long term needs (future medical, income 

loss, and care expenses) will not. 

Proviiling a five yeai- period of treatment for those under the defined benefits proposed -in the Bi111 

could be done without reducing or removing the rights of those innocently injured. The concept of 

cutting a person's benefits off at the 5 year mark (irrespective of fault), just because they do not meet a 

10% WPI threshold is misconceived. 

Those experienced in assessing WPI and working with the injured individuals assessed, know that a 

5% injury can be just as, sometimes more disabling, than an injury assessed at 10%. 

If a politician loses a sufficient number of fingers and is assessed at the 9% threshold (say for example 

two fingers, as one finger may not meet the threshold- although we need to see the Guidelines to be 

certain) they can probably still continue to work, not so lucky is the concert pianist or more 

commonly the tradesman who relies upon grip strength and finger dexterity to earn their living. The 

current systems assesses all injured road victims in respect of their pain and suffering in their 

individual circumstances, and attributes compensation for pain and suffering accordingly, and does 

not rely upon the arbitrary determmation of the level of their physical disablement to determine 

whether or not they get compensated for the lifelong medical expenses or loss of income they may 
incur. 

We remind the Committee that currently those who are not covered under the CTP scheme, were 
considered 'at fault' for the accident. Those individuals if seriously injured in a motor vehicle 

accident already had access to the lifetime cai-e and assistance funding, the NDIS and Centrellnk. 

The irony is, that under the Bill it is now not only those people, but also those who are innocently 

injured and under the 10% threshold, or unwittingly make the irrevocable election to accept a QOL 

payment, who may also need to access those schemes given they will not have access to funding for 

their inevitable future needs (treatment, income replacement, care). 

There are also many other aspects of the Bill which create inequity and barriers to justice and 
compensation, for example: 

• The Bill removes compensation for lost superannuation for the first 12 months off work, which 

will result in lifelong financial disadvantage for someone injured and unable to work during their 
early career years. 
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• Injured people who challenge a WPI assessment, will be required to fund a medico-legal 
assessment report (which can cost between $1,500 and $3,500) to challenge their WPI rating. 

( c) A value for money and efficient system; 

The current ACT CTP insurers do not appear to be in any financial difficulty. 

Despite the CTP premiums in the ACT being slightly higher in comparison with other states and 
territories, this is more likely to be reflective of the higher economic loss claims associated with the 
higher incomes earned on average in the ACT. 

We already have two CTP insurers, Suncorp and NRMA who provide a 'no fault' policy to their 
insured. Those insured by Suncorp and NRMA do not pay any additional premiums to access these 
additional 'no fault' policies. The details of these no fault policies can be found on the websites for 
Suncorp and NRMA. 

The estimated saving in annual CTP premiums under the Bill may be under $100 per annum, which 
is a negligible saving compared to the significant amount of compensation lost if injured and the 
claimant is compensated under the Bill. 

The efficiency of the proposed system will remain to be seen. We anticipate insurers will struggle to 
comply with the new onerous educational, processing, and decision-making powers bestowed upon 
them when the influx of new claims rolls in. 

(d) Promoting broader knowledge of the scheme and safer driver practices; 

Whilst we support safer driver practices and broader knowledge of the scheme, we do not see how 
the Bill proposes to achieve these goals. 

We fail to see how replacing the current CTP scheme serves to educate the community (about 
concepts which are far more complex than those under the current scheme, such as ISV's and WPI's, 
averments, irrevocable elections). 

Nor does the Bill, where every injured driver gets a '~prize", rewards safer driver practice. The current 
CTP scheme provides a redress for safer drivers, and that is access to a fair and just common law 
scheme. 

{ e) Implementing a support system to better navigate the claims process; and 

The current CTP scheme in the ACT is a tried and tested model. It largely modelled on the 
Queensland model, which is still in existence, and works efficiently. 

The Bill is hybrid legislation, partially borrowed from the current legislation, with the introduction of 
significant clauses which appear akin to that implemented (to varying degrees of success) in other 
states. 

The Bill requires the future injured person to choose whether they should use their one chance at 
having therr injuries assessed for WPI, relating to either their physical injuries or their psychological 
injuries. These are complicated medical assessments, and the unrepresented injured person should 
not be placed in a position where they are required to self-diagnose to the extent that they may not 
meet the requisite 10% threshold simply because they failed to select the 'worst' of the:ir injuries. 

It is imperative that the Committee, when reviewing the Bill, consider that the current way many 
people 'navigate the claims process', is with the help of a solicitor. The solicitor is the 'buffer' and 
advocate for the injured and vulnerable person. 
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( f) A system that strengthens integrity and reduces fraudulent behaviour; 

We support any measures which strengthen integrity and reduce fraudulent claims behaviour. 

However, we do not see how the implementation of the Bill was necessary to achieve this objective. 

Modifications could have been made to the current scheme. 

1.2 The draft bill's alignment with the model chosen by the CTP Citizen's Jury and the 
detailed design documents underpinning this model; 

There are approximately 285,000 registered cars in the ACT (and many more interstate vehicles 

travelling in and out per day). 

The CTI Citizen's Jury was Canberra's first attempt at deliberative democracy, and ultimately it was 

only 39 jurors (0.00009% of the population) who made the decision to select model D (the most 

extreme model) which has led to the introduction of the Bill, 

Unfortunately a decision was made by the ACT Government to exclude any Canberran from the 

Citizen's Jury who had any experience with bringing a CTP claim, furthermore, certain postcodes 

were also excluded from the second round of the thousands of invitations that were sent out. 

Very complex legal and medical concepts were required to be explained to the jurors. The area of 

personal injury litigation is a specialist area, which requires understanding of both legal and medical 

terms. Whilst it is possible to explain complicated legal concepts in a simple fashion (we do it every 

day), the jurors were unlikely armed with sufficient information or expertise to be able to self-litigate a 

CTP claim. They were therefore reliant upon the information provided by the company engaged to 

provide a choice bet\veen the proposed models, and were unlikely to have received sufficient 

-information to truly understand the long-term social and financial implications of their decision. 

1.3 The draft bill's consistency with other relevant insurance schemes operating in the 
Territory 

Whilst the proposed Bill reflects the decisions made by the Citizen's Jury, it is not comparable with 

any of the compensation schemes operating in the ACT. 

The imposition of a WPI assessment and a threshold in injury litigation .in the ACT :is something 

only currently seen in the "Comcare'1 schemei providing workers compensation primarily for 

government workers. That scheme does not arbitrarily limit the receipt of benefits to five years, 

before the injured person is required to fend for themselves. 

The proposed system most closely aligns with those introduced in NSW and South Australia, which 

have been reported to have resulted in many people receiving inadequate or no compensation. 

Under this schem~ injured persons will be at a significant disadvantage compared to those injured at 

work, as a result of public liability claims; as result of faulty products or arising from sub-standard 

medical care. 

1 A The most suitable avenues for external review of matters arising between parties 
under the proposed new motor accident and injuries scheme 

Any external review of decisions made by .insurers needs to be made quickly and with minimal cost 

to the injured claimants. Ability to access a lawyer in these situations is often critical. 
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It is foreseeable that disputes regarding reimbursement of treatment, income loss, and thresholds 

proliferate under the scheme proposed in the Bill. These disputes will invariably become highly 

technical, leading to a large volume of litigation as has been seen in other states. 

Whilst the Magistrates and Supreme Court are best placed in terms of experience to determine 

disputes, these disputes may take up a lot of the courts resources. 

It is critical that injured claimants can obtain access to legal advice and representation, to ensure all 

receive access to justice. This is important given the unlimited resources of the insurers to be able to 

appoint external legal advisers. 

Summary 

In summary, our firm requires additional time to provide you with more considered and extensive 

submissions as to the impact of the Bill. We wish to see the ACT retain the best CTP scheme in 
Australia, however, the legislation which is currently proposed could see the ACT introduce the worst 

scheme. We consider the Committee cannot consider this Bill properly in the absence of the 

underpinning guidelines and regulations. 

Sincerely 

SNEDDEN HALL & GALLOP 

Copy to: 

Members for Kurrajong: lee@parliament.act.gov.au; rattenbury@act.gov.au; 

Members for Yerrabi: pettersson@parliament.act.gov.au 

Members for Murumbidgee: cody@parliament.act.gov.au; lecouteur@parliament.act.gov.au 




