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Submission to the Select Committee on the Voluntary Assisted 
Dying Bill 2023 
From: Roy Harvey 

1. Introduction
The ACT Legisla�ve Assembly Select Commitee on the Voluntary Assisted Dying Bill 2023 has invited 
submissions on this Bill.  

The purpose of this submission is to ask the Select Commitee to consider including three of the 
community priority proposals iden�fied by the Discussion Paper survey into the Bill The three 
priori�es were: a role for Advance Care Direc�ves in the Bill; non-terminal condi�ons should be 
relevant conditions for eligibility for access to voluntary assisted dying and there should be no 
�meframe on the �me to expected death; and the persons under 18 should be eligible for access. 

I request that, on the basis of my experience during the last weeks of my wife’s life, the Select 
Commitee reviews Clause 42 (1) rela�ng to self-administra�on decision, and Clause 61 (6) the role of 
the assisting person. 

The Human Rights Act 2004 Compa�bility Statement was a very formulaic document in the manner it 
went through assessing each eligibility criteria and process against all 7 related Human Rights, 
deciding the extent to which each criterion and process promoted  or limited each human right. Then 
deciding which human right was the most important. Then by some unexplained process, saying 
whether or not the eligibility criteria or process was or was not compa�ble with the ACT Human 
Rights Act 2004. The process sounded dodgy when anything that differed from the Australian Model 
was not compliant, and everything that was in the Australian Model was compliant.  

The Compa�bility Statement was total devoid of evidence from Australia or overseas jurisdic�ons. At 
no stage was the compliance tes�ng influenced by real world experience. Even more concerning was 
that many of its decisions about compliance to human rights differed from decision in the Canadian 
Supreme Court and the Quebec Superior Court. These court decisions have seen the Canadian 
Medical Assistance in Dying Act move away from the Australian model and towards the more 
humane models of Netherlands, Belgium, Luxembourg.  

Appendix 1 contains my analysis of one of the main principles that the Compa�bility Statement 
considered underpins the Australian Model. That principle was the blanket rule - ‘that an individual 
must have decision-making capacity at key stages of the VAD process: the first assessment, 
consul�ng assessment, final assessment, and prac��oner administra�on of the approved substance. 
(page 23)’. The analysis in Australian evidence and evidence from overseas jurisdic�ons to help 
decide whether this rule was, in itself, compa�ble with the Human Rights Act 2004. Introducing data 
into evalua�on the blanket rule shows that the rule does more harm than good.  

I suggest that the Human Rights Act 2004 Compa�bility Statement does not provide a reliable guide 
to the appropriateness of the of the ACT VAD Bill to the views and values of the ACT community. 
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I suggest that, if the Select Commitee wants the Bill to reflect the views of the ACT community, it 
examines the three lines of inquiry described below. Then, that it conducts a survey of the 
community to test how the alternate eligibility criteria and process conform to their views. 

The first line of inquiry is to review three of the highest priority sugges�ons that came from the 
Discussion Paper survey: a role for Advance Care Direc�ves in the Bill; non-terminal condi�ons 
should be eligible for access to voluntary assisted dying; there should be no �meframe on the �me to 
expected death; and the persons under 18 should be eligible for access. In the Compa�bility 
Statement, the treatment of these issues was superficial and, in some ways, disrespec�ul of the 900 
Canberrans that provided detailed responses to the Discussion Paper survey. There is some 
Australian evidence, and extensive evidence from overseas jurisdic�ons, that gives a different picture 
to the conclusions of the Compa�bility Statement. 

The second line is to review Clause 159 of the Bill requires the Minister to review the opera�on and 
effec�veness of the Act, as soon as prac�cable, 3 years a�er this the commence date and every 5 
years therea�er. The first review must include a review of the eligibility criteria for access to 
voluntary assisted dying for minors, and of the residency rules, and the use of Advance Care 
Direc�ve. This means that several of the community priori�es will not be reviewed for 5 years; say 6 
months before the Bill is enacted, 18 months implementa�on period a�er the commencement date, 
and 3 years of opera�ons. Then the mandatory review would take, 6-12 months?, legislated – 6-12 
months, implementa�on period 6-12 months? So, some of the community priori�es, as expressed 
through the Discussion Paper survey might be available to the community by 2031?  

I suggest that the Select Commitee might have a look at how things happened in Canada when the 
Supreme Court directed that changes should be made to the Medical Assistance in Dying Act in a 
specified �me frame. Most of the changes were based on human rights decision of the Supreme 
Court or the Superior Court of Quebec.  In Canada, the new eligibility criteria were included the 
MAID Act immediately. The new eligibility criteria were in the aACT but the implementa�on dates 
relied on Parliamentary and Professional commitees to produce necessary guidelines to support the 
new eligibility criteria. 

Is it not possible for the ACT Legisla�ve Assembly to include the community priori�es into the Bill 
now. Then use the 18 month implementa�on period before the commencement of VAD program as 
provided in the Bill, to develop the guidelines and necessary for their implementa�on  

Why wait un�l 2029 to even consider the community priori�es? 

The third line of enquiry that a review be made of clauses 42 (1) and 61 (6) of the Bill. Clause 42 (1) 
relates to persons who elect to self-administer the VAD substance, and 61 (6) relates to the role of 
assisting persons. The current clauses were not designed with human being in mind.    

The submission consist of four parts: 

Part 1: Evidence from Australia and overseas jurisdic�ons relevant to the Bill is discussed. This will 
save repe��on is several sec�ons later. 
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Part 2: A review of voluntary assisted dying laws in the Netherlands. 

Part 3:  A review of each of the community proposals derived from the Discussion Paper survey. A 
review of assisting person in Clause 61 (6) 

Part 4: Implica�ons for the exis�ng eligibility criteria and processes in the Bill. 

 Part 1: Evidence from Australia and overseas jurisdictions relevant to the Bill 
A consistent finding from almost every jurisdic�on that permits VAD, is that people seek access to 
VAD because of: decreasing ability to par�cipate in ac�vi�es that made life enjoyable; loss of 
autonomy; loss of dignity; a desire to have some control over the �ming of their own death; pain 
generally ranks well down the list – even for cancer pa�ents.  Another consistent finding, in Australia 
and overseas, is that about 30% of all people who are given VAD drugs do not use them – this is 
consistent with the importance to people to choose their end of life. So why does the ACT Bill have 
to be underpinned by intolerable suffering and near death? 

Another finding from analyses of the long experience with VAD in theNetherlands, Belgium, 
Luxembourg, Switzerland and Oregon,) in voluntary assisted dying programs is that the 
median/average age at which people seek access is increasing. This is consistent with the aging of 
their popula�ons. It does not support the concerns expressed by some that well defined VAD 
programs will undermine society values. 

The rate of use of VAD is determined partly by what condi�ons are eligible for VAD, but more 
importantly by social values. The health and social security support systems are fairly uniform across 
the Netherland Districts but a 7 fold varia�on across its districts in VAD deaths as a percentage of all 
deaths. The VAD death rate in the Netherlands was about 5% in 2022 

Similar varia�ons are observed across Canadian Provinces. In 2022, Quebec had the highest rate of 
VAD deaths as a percentage of all deaths - 6.6%; Newfoundland had the lowest 1.5%. Over the four 
years of Medical Assistance in Dying Act sta�s�cs, the rates across all Provinces have all increased by 
about 150%.  

Social/cultural factors play a large part in determining VAD death rates, just as murder rates and 
suicide rates are influenced by the same factors. Data across 6 countries showed an inverse 
correla�on between VAD rates and murder/suicide rates.  

Switzerland decriminalised altruis�c assisted suicide about 70 years ago and now makes available 
safe drugs for people to end their life with. The medical condi�ons for suicide in Switzerland are 
prety much the same as for countries with medical focused VAD eligibility. Cancer, Neuro- 
degenera�ve diseases account for prety much the same propor�on of suicide deaths as they do in 
countries with VAD. The Swiss Federal Sta�s�cs office reports o�en note the fall in the rate of 
suicide/suicides as compared to assisted suicide. This is likely to reduce trauma amongst rela�ves 
and friends and first responders, as suicide/suicide is o�en messy.  

Part 2: Voluntary assisted dying laws in the Netherlands 
Euthanasia is illegal in the Netherlands. But if a doctor follows a series of guidelines that have 
developed over 30 years, they are not prosecuted. 
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The Netherlands has very simple eligibility criteria and procedures for accessing voluntary assisted 
dying. To avoid prosecu�on a physician must  

1. be sa�sfied that the pa�ent’s request is voluntary and well considered;
2. be sa�sfied that the pa�ent’s suffering is unbearable and that there is no prospect of

improvement (not necessarily a terminal illness or physical suffering);
3. inform the pa�ent of their situa�on and further prognosis;
4. discuss the situa�on with the pa�ent and come to the joint conclusion that there is no other

reasonable solu�on;
5. consult at least one other physician with no connec�on to the case, who must then see the

pa�ent and state in wri�ng that the atending physician has sa�sfied the criteria for due care;
and

6. exercise due medical care and aten�on in termina�ng the pa�ent’s life or assis�ng in the
pa�ent’s suicide.

No pa�ent writen requests are required and a�er mee�ng the requirements of (4) above the 
legisla�on does to require a repeated request. But it is usual prac�ce to ask for a second request. 

Minors 12-15 years can access euthanasia but parental consent is required. Persons 16-17 can make 
a request but the parents must be informed. 

There is a protocol for severely disabled infants not expected to live more than a year. The Groningen 
protocol was developed by the Paediatric Associa�on of the Netherlands and if this is followed no 
prosecu�ons have occurred – but it is not law. 

There is a special protocol that enables persons with mental illness as the sole underlying cause to 
access euthanasia, but it here are more complex requirements for assessment and approval. The 
number of persons who did go through the process was 83 in 2017 (in a total popula�on of 18 
million people) or 1% of total deaths. The numbers of euthanasia deaths associated with mental 
illness has decline for a couple of years a�er. A significant propor�on of applicants commit suicide 
before comple�ng the process.  

In the Netherlands a doctor can assist a person to end their life on the basis of Advance Care 
Direc�ves, even if the person no longer had decision-making capacity and could not give informed 
consent at the �me. The person making the Direc�ve must be assessed as having decision-making 
capacity and the Direc�ve must be updated/re-affirmed at regular intervals. Persons over 12 can 
make an Advance Care Direc�ve subject to parental involvement.   

Only one case of euthanasia has ever gone to court to test this law in its twenty years of opera�on. 
That case, in 2016 ‘involved a woman who had advanced demen�a, had very limited mental capacity, 
created difficul�es for staff and other pa�ents and frequently told anyone around that she wanted to 
die. As well as her Advance Care Direc�ve, her desire for ending her life if this situa�on arose, had 
been known to family for many ears. In that case, the doctor was found to have acted according to 
law. 

The euthanasia law in the Netherlands retains a high level of public support. It is unlikely that if the 
coercion that most opponents of the euthanasia law did occur, it would have resulted in declining 
support of the program. 
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There is a high level of scru�ny by regional assessment boards which screen every applica�on and 
post death return. Between 2013 and 2019, 4 to 12 cases each year have failed to meet that 
statutory duty of care standard. That is 4 to 12 out of about 6000 cases a year. So there is a very high 
level of compliance with the duty of care regula�ons.  

Compared to the bureaucra�c Australian Model, the Netherlands system has very few requirements 
for reviews, and no mul�ple consent processes. Decision-making capacity is required when making 
Advance Care Direc�ves, and when ini�a�ng discussions with doctors about accessing VAD, but not 
required at the �me of administering the VAD drug. This ‘light touch’ system has had only one 
significant court case in its 22 years of opera�on. I don’t know what it tells us about the Dutch 
society. What does the Australian Model tell us about Australian society?. Who are all the 
‘safeguards’ protec�ng us from? The Netherlands experience raises ques�ons about the narrow 
eligibility criteria  and extensive regula�on in the Australian model. 

The Netherlands system is the most liberal in terms of process and has the widest range of eligibility 
criteria. No issue seems to be put in the ‘too hard basket’ in the Netherlands.  

Access to euthanasia for Demen�a is quite low. About 1% of euthanasia deaths are associated with 
Demen�a. This is less than the propor�on of all deaths associated with euthanasia. 

The number of persons under 18 who access euthanasia is also very small – 1 in 2021. 

Quebec, which has a much more restric�ve process and eligibility criteria, quite close to the 
Australian Model, has a 20% higher rate of voluntary assisted dying than did the Netherlands. 

Despite the aten�on that euthanasia in the Netherlands atracts, it has provided access to 
euthanasia for ‘hard  cases’ than most other countries avoid.  

If the Select Commitee is interested in an evidence based model for VAD, there is a lot to be learned 
from the Netherlands. It was be of use in reviewing the ACT Bill, if the evidence from the 
Netherlands would be very informa�ve were focus group tested here. The ACT community might 
accept something less severe that the Australian Model. 

Part 3: A review of each of the community proposals  
Part 3.1 The role of Advance Care Directives  
3.1.1 Incorporating VAD into Advance Care Directives – some background issues. 
All Australian jurisdic�ons encourage people to make Advance Care Direc�ves to record a person’s 
preferences for medical treatment including end-of-life care. At present end-of-life op�ons include 
stopping life support systems or medical services, and voluntarily stopping ea�ng and drinking 
(VSED). VSED raises some of the same ethical issues as VAD. VSED o�en has to be carried out in 
ins�tu�onal se�ngs because it o�en requires support ac�vi�es (toile�ng, hygiene, pain relief) and 
some�mes clinical interven�ons that may not be able to be provided in a home se�ng, even with 
Community and/or Pallia�ve Nursing support. There are s�ll ethical issues associated with 
ins�tu�ons and access to VSED, which according to a QUT Australian Centre of Health Law report, 
are not well addressed by current laws. With the legalisa�on of VAD in all Australian states, soon the 
ACT, and the Northern Territory at the enquiry stage, Advance Care Direc�ves will have to be 
modified to consider the how preferences or VAD will be incorporated. 
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The ACT VAD Bill has slated a review of role Advance Care Direc�ves in VAD laws for the 2029 review. 

The ethical issues associated with VAD may not be as complex as the Human Rights Act 2004 
Compa�bility Statement thought. There are many similari�es between the ethical issues surrounding 
VAD and those associated with ‘fer�lity’ services – some ins�tu�ons and individual health 
prac��oners have strong objec�ons to having to be involved with abor�on. 

People can experience trauma�c accidents that result in them relying on their Advance Care 
Direc�ves to guide medical care if they do not have decision-making capacity. VAD will have to be 
one of the issues addressed. 

Medical ethics and the law require clinicians provide informa�on to enable that pa�ents can make 
informed choices. With legalised VAD, informa�on to pa�ents will have to include informing people 
about VAD as an op�on. Some clinicians do not want to be involved with abor�ons or other fer�lity 
services, but they must take steps to inform their pa�ents of the issues. So VAD is another hard issue 
for the medical profession to come to terms with. 

3.1.2 Possible uses of Advance Care Directives in VAD. 
Reports on voluntary assisted dying provided by State regulatory agencies record concerns by at least 
3 states about the number of people who die before the request processes are completed. The 
proposed solu�ons involve beter pa�ent informa�on and beter IT systems. There was no 
sugges�on of simplifying the review process. 

A recently writen Advance Care Direc�ve could be counted as a writen  ‘request’ for access to VAD 
and so shorten the current 3 request �me. 

The ACT Billl requires that if someone loses decision-making capacity part way through Request 
process, they are not eligible for VAD. The role of Advance Care Direc�ves should be examined in this 
context.  

In Canada, as noted in the Human Rights Act 2004 Compa�bility Statement, there is a ‘consent 
waiver’ by which someone who has been assessed as eligible but wants to con�nue living as long as 
they are capable, can make an agreement with a doctor to end their life if they lose decision-making 
capacity. This seems a humane provision. A Bri�sh Columbia Ministry of Health consent waiver is at 
https://www2.gov.bc.ca/assets/gov/health/forms/1645fil.pdf. 

The Select Commitee could consider whether a current Advance Care Direc�ve could replace a 
consent waiver.  

The Netherlands experience suggests that vulnerable people are well protected with many fewer 
processes and rules than in the ACT VAD Bill  

The Joint Ministerial media release of 31 October said that the VAD Bill was ‘‘our evidence-based 
model’. The Select Commitee could well recommend a simpler system that places less stress on 
applicants for voluntary assisted dying and on those close to them. Clearly, Advance Care Direc�ves 

https://www2.gov.bc.ca/assets/gov/health/forms/1645fil.pdf
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could play a role in simplifying the request procedures and make the system less risky for people 
already ‘suffering intolerably’. ‘experiencing diminishing quality of life’, and ‘close to death’  as the 
current Bill requires. 

3.2 Non-terminal conditions and no time limit on time to death 

The Voluntary Assisted Dying Survey Report combined a number of related sugges�ons together in 
the summary results report. 13% of respondents suggested that non-terminal condi�ons should be 
included in the Bill and that there should be no �meframe for death. Chronic untreatable pain and 
Demen�a/Alzheimer’s were men�oned as examples of community concern. No �meframe for death 
was grouped with the non-terminal condi�ons. Presumably the text accompanying the ques�onnaire 
linked these to items. I propose to include in this discussion, the three condi�ons, a disability, mental 
disorder or mental illness, that were excluded from relevant condi�ons by Clause 11 (2) of the Bill.  

The common factors that link chronic untreatable pain, disability, mental disorder or mental illness, 
are that they are all associated with high suicide rates and they all have significantly reduced life 
expectancy. The shortened life expectancy reflects, in part, that people with these condi�ons 
frequently have behaviours shorten life – including physical inac�vity, smoking, and being overweight 
or obese. 

These condi�ons all involve ‘intolerable suffering’ and ‘diminishing quality of life’, but are currently 
excluded from relevant conditions because people with the condi�ons are not necessarily near the 
end of life.  

In 2021, the eligibility criteria for Medical Assistance in Dying Act in Canada were changed.  In 2019, 
the Superior Court of Quebec found ‘the reasonable foreseeability of natural death’ eligibility 
criterion in the Canadian Criminal Code, as well as the ‘end-of-life’ criterion from Québec’s Act 
Respec�ng End-of-Life Care, to be uncons�tu�onal. 

The original Canadian Medical Assistance in Dying Act was very similar to the Australian Model. But 
As a result of Court decisions on eligibility criteria , the Canadian Criminal Code, of which is a MAID is 
a part, has been changed. The medical eligibility criteria for MAID are now: 

• have a serious and incurable illness, disease or disability (excluding a mental illness un�l
March 17, 2024)

• be in an advanced state of irreversible decline in capability
• have enduring and intolerable physical or psychological suffering that cannot be alleviated

under condi�ons the person considers acceptable

This moves Canada away from the Australian Model, which requires nearness to death, intolerable 
suffering, and decline in capability. Health Canada says that the Canadian system has moved towards 
the model in Netherlands, Belgium, Luxembourg. The Canada laws s�ll has all the complex ‘request 
for access’ processes that we have here, but it allows non-terminal condi�ons to be relevant 
conditions. 
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The Canadian changes were made on the basis of human rights considera�ons. The end of 
life/foreseeable death eligibility criteria were found to be in breach of Canada Charter of Rights and 
Freedom: 

7   Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental jus�ce. 

And 

15. (1) Every individual is equal before and under the law and has the right to the equal
protec�on and equal benefit of the law without discrimina�on and, in par�cular, without
discrimina�on based on race, na�onal or ethnic origin, colour, religion, sex, age or mental
or physical disability.

Do these rights sound familiar? The Canadian Charter 7 is almost iden�cal to Sec�on 18 of the ACT 
Human Rights Act, and Canadian Charter 15 (1) is almost iden�cal to Sec�on 8 of the ACT Human 
Rights Act. 

This supports my earlier comments that the analysis of the human rights implica�ons of some 
sec�on of the ACT VAD Bill, given in the Human Rights Act 2004 Compa�bility Statement, is 
inconsistent with real world human rights decisions. 

Another test of the value of the three community proposals is to ask, if these a changes were made 
to the ACT VAD Bill, who would be harmed, and by how much, and who would gain and by how 
much?  

Giving access to voluntary assisted dying for people with disability and mental health issues appears 
to raise quite a few issues. However, if the eligibility criteria refer only to intolerable suffering, and 
diminishing quality of life, it should not mater what the clinical cause was. So disability and mental 
should not be excluded from access to VAD. It would be prudent and humane to require some 
addi�onal assessment, and to provide addi�onal support for such groups processes.  

The ACT Bill contains the requirement a person to be close to death – but, the Canadian Supreme 
Court judgements would indicate that this ‘close to death’ requirement, is probably inconsistent with 
the ACT Human Rights Act 2004.  

If this is removed from the Bill, then there would be no reason to exclude persons with non-terminal 
condi�ons from accessing VAD, if all other eligibility criteria  were met.  

3.3 Access for persons under 18 
Netherlands and Belgium both give access to children under 18, with parental consent being 
necessary for children 12-16 and that parents are informed for 16-18. The arguments for allowing 
this are on Human Rights Grounds, but with parents having a role in the process to ‘protect life’.  

There was only 1 child who accessed euthanasia in the Netherlands in 18 million people. The Select 
Commitee is best placed to decide whether the rarity of the events make it harder or easier to get  
community support. 
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3.4.  The role of an assisting person (Clause 61 (6)) and self-administer the 
preparation 

Under Clause 41 (1) of the VAD Bill a person who has been approved for access to voluntary assisted 
dying may elect to self-administer the drug provided. Clause 61 (6) allows for that person to 
nominate another person to assist with some parts of the self-administra�on process – an assisting 
person. The roles of an assisting person  can be to receive the substance for the individual and give 
the substance to the individual. Give does not include administer - Clause 61 (7). 

So if something happens so that the person approved for voluntary assisted dying cannot self-
administer then what? The assisting person cannot administer it on pain of a maximum 7 year prison 
sentence (70 (a)) unless that persons is also the authorised administering doctor. The Bill does not 
say directly what happens. The next sec�on Clause 62 (1) says what happens if the individual 
changes their administra�on decision. 

If the person can’t self-administer then they would be forced to change the self-administra�on 
decision and wait for the processes to permit health prac��oner administra�on. If the individual had 
reached the stage where they were about to end their life, they are not going to want to wait for the 
wheels of the voluntary assisted dying process to grind on. Also, if the assisting person is a 
spouse/family member, which is the most likely situa�on, they are not going to tell their partner to 
hold off dying un�l I get the doctor. Pu�ng myself into the situa�on of the assisting person, I would 
administer the substance and risk imprisonment. In my own experience, my wife and I had agreed to 
assist the other when the �me came and Voluntary assisted dying was not legal. 

Even worse, if the approved individual had lost their decision-making capacity, at the same �me as 
they lost their capacity to self-administer, they would be no longer eligible for health prac��oner 
administered dying. 

I recommend that the Select Commitee propose that the assisting person  be allowed to administer 
as well as prepare the substance. The current Bill creates the same maximum 7 year prison term for a 
spouse/family member administering the substance as it does for someone who ‘dishonestly or by 
coercion, induces an individual to self-administer an approved substance’. (71 (1)). 

Part 4: Implications for the eligibility criteria  and processes in the ACT VAD Bill. 

4.1 The role of Advance Care Directives   
The discussion in Part 3.1.2 shows that the community proposal that Advance Care Direc�ves be into 
the VAD Bill has merit. The discussion shows that Advance Care Direc�ves will have to be adjusted to 
allow for VAD as it is now a legal end-of-life choice. Many of the ethical and clinical issues that 
concerned the Human Rights Act 2004 Compa�bility Statement will have to be addressed so they 
VAD can be recognised within the framework of Advance Care Direc�ves.  

Advance Care Direc�ves have a recognised role in the VAD law of most jurisdic�ons. The role 
assigned to Advance Care Direc�ves varies significantly. In Canada they are of limited role since 
legisla�on recognise them as a legal consent. But the Consent Waiver, a very limited care direc�ve 
has just been introduced. Also, according to the Alzheimer Society of Canada, the Special Joint 
Parliamentary Commitee on Medical Assistance in Dying (AMAD) has resumed its review of MAiD – 
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including advance requests.  The Alzheimer Society ‘believes that people living with demen�a should 
have personal autonomy in making decisions about their care – including the right to make an 
advance request for medical assistance in dying’. So the role of Advance Care Direc�ves is likely to be 
extended in Canada. The role of Advance Care Direc�ves in the Netherlands is very important, 
some�mes being the only pa�ent writen document that is required to access voluntary assisted 
dying. 

The ACT can make Advance Care Direc�ves an important part of its VAD request process, and 
simplify the process as suggested earlier. 

4.2 Inclusion of non-terminal conditions as relevant conditions 
The discussion in Part 3.1.2 showed that the inclusion of a wide range of non-terminal condi�ons 
would be consistent with the ACT Human Rights Act 2004. 

The discussion of VAD in the Netherlands shows that a�er that a�er 22 years experience, the 
concerns about coercion of vulnerable groups have not manifested. Nor did my literature find any 
jurisdic�on where it was.  The opera�ons of the Netherlands Regional detect very high rates of 
compliance with the Duty of Care guidelines with respect to voluntary assisted dying processes. 

If he ACT believes it up holds the human rights in its Human Rights Act, there is no evidence that 
allowing access to voluntary assisted dying for non-terminal condi�ons would harm anyone, and it 
would reduce the trauma of suicide to families and first responders. 

So, what reason is there for excluding the non-terminal condi�ons discussed here from access to 
voluntary assisted dying? 

4.3 .  The role of an assisting person 
 The posi�on of assisting persons in the current Bill would almost certainly result in some people 
ac�ng against the provisions of the Bill, but ac�ng with kindness and compassion to their loved ones. 
Do Canberrans want to criminalise kindness and compassion? 

I hope that the Select Commitee will ensure that these sec�on of the Bill are scru�nised with the 
real world in mind.  
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Appendix 1 The blanket rule – is it proportionate? 
The Human Rights Act 2004 Compa�bility Statement states that: 

The Bill provides that an individual must have decision-making capacity at key stages of the 
VAD process: the first assessment, consul�ng assessment, final assessment, and prac��oner 
administra�on of the approved substance. (page 23). (Underlining added) 

The Compa�bility Statement uses the term blanket rule as shorthand for ‘an individual having 
decision-making capacity at key stages of the VAD process’. (Italics are used for direct quotes from 
source documents) 

This Compa�bility Statement formula�on of the blanket rule is slightly different to that given in the 
Discussion Paper. It says:  

All Australian states require that a person must have decision-making capacity throughout 
the en�re voluntary assisted dying process. (page 10) (Underlining added). 

The Discussion Paper statement is probably a more accurate statement, given the penal�es in 
Sec�on 61 of the Bill surrounding self-administra�on of the substance. But this is discussed later. 

The Compa�bility Statement makes frequent reference to the blanket rule in accep�ng or rejec�ng 
eligibility criteria and processes for inclusion in the Bill. The blanket rule is stated in slightly different 
ways through the Compa�bility Statement.  

Justifying the blanket rule - Compatibility Statement method  
The jus�fica�on of the blanket rule is that it is necessary to achieve the purpose of the VAD Bill 

The (legi�mate) purpose of introducing VAD is to promote the human rights of individuals 
who are suffering and dying by enabling an eligible individual to both ‘enjoy a life with 
dignity’ and ‘die with dignity’, and by providing choices for a person about the circumstances 
of their death. (page 21) 

There is a ra�onal connec�on between the use of eligibility requirements and the legi�mate 
purpose. (page21) 

Restric�ng access to individuals who have decision-making capacity serves two legi�mate 
purposes. (page 24) 

Firstly, it seeks to promote the right to life by protec�ng individuals who have lost capacity 
from arbitrary depriva�on of life. ‘Arbitrariness’ includes elements of inappropriateness, 
injus�ce, lack of predictability, and due process of law as well as elements of reasonableness, 
necessity, and propor�onality.  

Secondly, it seeks to ensure that health prac��oners are protected from liability for ending 
the life of a person who did not have capacity to consent.  

The Bill’s blanket rule, that individuals without capacity cannot access VAD, will achieve the 
Bill’s legi�mate purposes...by ... opera�ng effec�vely to protect individuals who have lost 
decision-making capacity from arbitrary depriva�on of life (page 24) 
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Elsewhere, Compa�bility Statement says that the blanket rule promotes individual rights by: 
safeguarding individuals from undue influence and coercion; that it protects people with disabili�es 
and other vulnerable people from abuse and exploita�on; and protects vulnerable groups from 
arbitrary depriva�on of life. The rule and associate processes stops people ‘falling through the cracks’ 

Limitation of rights by the blanket rule  
The Compa�bility Statement acknowledges that, by limi�ng access to VAD to people with decision-
making capacity, the blanket rule ‘limits’ the rights of many individuals and groups. It men�ons, on 
page 23, ‘because many terminal condi�ons, such as advanced demen�a, impair an individual’s 
decision-making capacity while the person is experiencing intolerable suffering’. Elsewhere the 
Compa�bility Statement acknowledges that people who choose physician-administered substances 
can be denied access to VAD if, having completed the three requests process successfully, they lose 
decision-making capacity before being administered the substance, they will not be able to access 
voluntary assisted dying. 

The Compa�bility Statement does not give a summary of the ways the blanket rule promotes rights 
and how it limits rights. It makes no summary of how many people’s rights are limited by denying 
them access to voluntary assisted dying, nor the severity of the suffering they incur. There is no 
summary of the expected numbers of people who experience arbitrary depriva�on of life as a result 
of the applica�on of the blanket rule. 

What is the evidence that there is coercion, abuse or exploitation associated with 
VAD? 
I have used Google to try to iden�fy media coverage of abuses of VAD. The most frequent hits are 
individuals and groups expressing concern about the possibility of abuse and coercion. Many 
organisa�on and groups represen�ng people with disabili�es, with mental health problems, with 
Demen�a/Alzheimer, have raised concerns about the pressure being put on their members to access 
voluntary assisted dying to relieve the ‘burden’ on family members or for the family members 
financial benefit if the person does access voluntary assisted dying.  

Elder abuse has been a focus of public aten�on, research and policy in Australia for some years now. 
There has been extensive coverage in the media of abuse of old people by their families through the 
exercise/abuse of Enduring Power of Atorney. This is a real issue. However, no one suggests that the 
use of Enduring Powers of Atorney should be scrapped. 

Much to the press coverage of concern about abuse of voluntary assisted dying comes from religious 
groups who oppose it. 

ScholarGoogle searches of the research literature on the topic of abuse of VAD generally turns up 
ar�cles of about poten�al abuse and the ethical issues raised. Following through on references in 
these ar�cles has not found anything significant. 

I found three concrete ‘real’ abuse examples concerned court cases. Two cases (one in the 
Netherlands, the other in Belgium) related to doctors who administered lethal substances to persons 
who had lost decision-making capacity but had very clear writen Advance Care Direc�ves 
authorising voluntary assisted dying. In at least one case, the family requested the doctor to act on 
their mother’s writen Advance Care Direc�ve and on her frequent requests to them that she be 
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given access to voluntary assisted dying.  In both cases several levels of courts found that the doctors 
had behave correctly according to the law and the wishes of the pa�ents. VAD has been legal since 
2002 in both jurisdic�ons and these cases in 2017-18 were the first ever court cases rela�ng to VAD.  

The other case was that of ‘mercy’ killing in England. This led to the extensive legal case literature. 
The English Crown Prosecutor Service conducted public consulta�on in 2021 on 
manslaughter/murder/mercy killing and iden�fied factors that should be considered when to 
prosecute people who had admited to ‘mercy’ killing and when it was not in the public interest. 

I did not followup on the Australian literature on this topic but several of the o�en quoted (in the 
Compa�bility Statement) authors have writen on this subject, including making sugges�ons for how 
the England Crown Prosecutors Office guidance on ‘mercy’ killing could be interpreted in the context 
of Australian law.  

My Conclusions: there is great concern about the poten�al for abuse, but very litle evidence that is 
widespread coercion with respect to voluntary assisted dying. This does NOT prove the effec�veness 
of the blanket rule since many of the jurisdic�ons that have extensive experience with voluntary 
assisted dying do not have the blanket rule. 

What is the evidence of the harm that the blanket rule might cause     
As acknowledged earlier, the Compa�bility Statement iden�fied that the blanket rule harmed a lot of 
people who were did not have decision-making capacity for a variety of reasons; rapid onset of a 
condi�on, made applica�on too late, was granted access to VAD but lost capacity before the 
substance was administered. There are probably a lot of people in that category.  

But the Compa�bility Statement did not acknowledge that there are a small number of cases where 
family members assist a person to end their life, by much less reliable and humane ways than 
voluntary assisted dying provides.  ‘Mercy’ killings are rare, but not as rare as court procedures  
suggest. Several studies have found that in almost every country where studies were conducted 
there were quite many cases of  ‘mercy’ killings that never were inves�gated. In all countries people 
knew that they were liable for prosecu�on and in some countries severe penal�es. 

Does the blanket rule pass the proportionality test  
The amount of protec�on provided by the blanket rule is unquan�fied and probably unquan�fiable. 
But while the poten�al is real, there is litle evidence that it exists at all. Some of the Harm done by 
the blanket rule is quan�fiable: several State VAD Reports have expressed concerns about the 
number of people who die before they complete the request/assessment cycle. There ae also studies 
that found that there is stress generated in the person wai�ng for access and in their carers and 
families. Then there a few reports of ‘mercy’ killings and probably quit a few mor unreported. I know 
quite a few people who have a substance that they and/or their spouse/partner intend to use. 

Finally, the VAD Bill is a litle vague about what happens if a person who has been provided with a 
substance to self-administer loses decision-making capacity before taking it. It is an offence for 
someone to administer a substance to someone, whether they have decision-making capacity or not. 
My reading of the Bill is that the person would have to hope they regained decision-making capacity 
to self-administer. They could not apply for a physician to administer the substance, because they no 
longer had decision-making capacity. I would expect that a carer/family member, knowing the 
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persons inten�on, would administer the substance thereby exposing themselves to possible 
prosecu�on. 

Any objec�ve assessment of harms and benefits of the blanket rule would have to conclude that the 
requirement to have it causes more harm than good.   
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Appendix 2: Process leading to the four community proposals. 

The development of the ACT Voluntary Assisted Dying Bill 2023 followed from an apparently 
exemplary process; the distribu�on of a Discussion Paper; survey; submissions from individuals, 
community groups and stakeholder groups; Workshops and roundtables with key stakeholder 
groups. Feedback on progress through the YourSay website. 

The Discussion Paper said we are seeking the community’s guidance on several key aspects of the 
various Australian models. We are also interested in lessons learned internationally, where access to 
voluntary assisted dying has been in operation over many years. (words in italics are direct quotes 
from source documents). The Discussion Paper included a survey of 7 eligibility criteria and 9 
processes likely to be included in the Bill. 

There were nearly 3000 replies to the survey of which about 900 gave sugges�ons related to the 16 
issues, and 750 people offered general comments on the design of the Bill. The most common 
sugges�on, 14% responses, was that Advance Care Direc�ves should be a legal way of recording a 
person’s preference for voluntary assisted dying. The next most common sugges�on, 13%, was that 
people with non-terminal (including untreatable chronic pain, Demen�a) condi�ons should be 
eligible for voluntary assisted dying. Then, 13%, suggested that persons reques�ng voluntary assisted 
dying should have a mental assessment; next, 11%, that a person’s decisions should respected; and, 
9%, to ensure no coercion on persons reques�ng VAD.  Access to persons under 18 is included in this 
submission. It was ranked 8th in the frequency list but is included for reasons to be discussed later.   

Of the top five sugges�ons, two (mental assessment and no coercion) were already key elements in 
the Australian Model law that was the star�ng point for the discussion. The other three sugges�ons: 
use of Advance Care Direc�ves, access to persons with non-terminal condi�ons, and respec�ng 
choice of requesters, were not included in the Australian Model. The use of Advance Care Direc�ves 
was supported by three key stakeholder groups: Disability and mental health communi�es, Health 
professionals, and Clinicians Grand Rounds Session. the Conversa�on Snapshot of the First Na�ons 
Roundtable recorded no opinion on the issue. 

The three most common new proposals, and the access by minors, were not included in the final Bill. 
In fact, with one minor varia�on, the Bill is iden�cal to the Australian Model. The Australian Model is 
the most restric�ve VAD law of any jurisdic�ons where VAD is legal, requiring individuals seeking 
access to experience intolerable suffering and be near death, and have diminishing quality of life; 
and be close to death, and exclude significant medical condi�ons from being relevant conditions’. 
Almost all other jurisdic�ons do not require intolerable suffering – only the expected death within 6 
or 12 months. Some other jurisdic�ons exclude the same condi�ons that the ACT Bill does, while 
some do not make those exclusions. Canada’s Medical Assistance in Dying Act is moving from the 
Australian Model to be more closely aligned with the Netherlands, Belgium, Luxembourg. 
Switzerland has no legal prohibi�on on altruis�c assisted suicide and make safe end-of-life drugs 
available. Germany has just legislated to follow the Swiss model. 

The Joint Ministerial media release of 31 October said ‘our evidence-based model … responds to the 
known issues in other jurisdictions and reflects the ACT’s unique circumstances, together with the 
Canberra community’s views’. 
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It is to align the Bill with the findings of the community survey and recommenda�on of the 
Stakeholder Roundtables. 
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