


 

Rights in criminal proceedings (section 22, HRA) 

It was noted that the Bill introduces a range of strict liability offences. The Committee noted the 

explanatory statement recognises that these offences may limit the right to presumption of 

innocence under section 22 of the HRA and refers the Assembly to the explanatory statement. 

The Committee sought explanation of the establishment of offences with a fault element of 

negligence. The offences for negligent tree damage and prohibited groundwork allow enforcement 

of physical actions that fall substantially short of the standard of care for protected trees. Negligence 

also applies as a fault element for failure to comply with tree protection directions which outline 

what must or must not be done in relation to a protected tree. Culpability for negligent tree damage, 

prohibited groundwork or direction non-compliance relies only on assessment of objective 

circumstances. These offences are necessary to prevent environmental harms and to preserve the 

integrity of the legislative framework by penalising serious disregard for tree protection 

requirements. Further justification of these offences has been incorporated into the revised 

Explanatory Statement for the Bill. 

Delegation of legislative power 

The Committee raised concern around the inclusion of a power to make regulations which create 

offences noting that this power is limited to making minor offences with a maximum of 10 penalty 

units. I appreciate this issue being raised and will be moving an amendment to the Bill to remove 

section 144 subsection 2. This will maintain the ability for the Executive to make regulations for this 

Act whilst ensuring that all offences remain in the primary legislation. 

The Committee also raised concern around the inclusion of a provision to make transitional 

regulations that could modify the transitional part of the Act. The Committee noted the justification 

in the explanatory statement that such a provision is an important mechanism to allow responsive 

but limited modification to preserve the effective operation of the Bill in unforeseen circumstances. 

The Bill introduces several novel elements that have limited precedent due to the quickly evolving 

nature of urban forest governance in Australia. Given the scale and innovative nature of the 

proposed changes to tree protection laws, the inclusion of this provision was intended to mitigate 

the risk that the transitional provisions may not sufficiently capture unforeseen transitional flaws. I 

do, however, acknowledge the concerns raised by the Committee and will be moving an amendment 

to the Bill to limit the scope of this provision by removing the power for transitional regulations to 

modify the transitional part of the Act. 

Displacement of section 47(6) of the Legislation Act 2001 

The Committee raised concern around the potential displacement of the Legislation Act 2001 (the 

Legislation Act, section 47(6), in relation to the incorporation of an Australian Standard. The 

Legislation Act provides that an incorporated document is taken to be a notifiable instrument which 

must be notified on the legislation register. As noted by the Committee, Australian Standards may 

not be notified as they are subject to copyright. Australian Standards may be purchased over the 

internet; however, the directorate is not in a position to make these readily available. To address 

this, I will be moving an amendment to the Bill to remove new section 142(2) from the Bill. This will 



maintain the ability to incorporate instruments under this Act whilst removing the ability to 

incorporate an Australian Standard in a way that displaces section 47(6) of the Legislation Act. 

Yours sincerely 

Chris Steel MLA 

Minister for Transport and City Services 

6 March 2023 




