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SUBMISSION TO THE SELECT COMMITTEE ON THE DRUGS OF DEPENDENCE 
(PERSONAL USE) AMENDMENT BILL 2021 

By Street Law, a program of Canberra Community Law, June 2021 

EXECUTIVE SUMMARY 

On 11 February 2021, the Drugs of Dependence (Personal Use) Amendment Bill 2021 (ACT) (Bill) was 

introduced into the ACT Legislative Assembly. On the same day, the Select Committee on the Drugs 

of Dependence (Personal Use) Amendment Bill 2021 (Committee) was appointed to examine the Bill 

and submissions to the Committee were opened. 

Street Law, a program of Canberra Community Law (CCL), considers that the vulnerable people that 

it advises and assists will be affected by the Bill and welcomes the opportunity to provide a 

submission to the Committee.  

The Bill is seeking to amend the Drugs of Dependence Act 1989 (ACT) (Act) by creating 

decriminalisation thresholds for possession of common illicit drugs. Street Law supports the Bill in 

principle and supports the intentions behind it. However, we raise the following concerns for the 

Committee’s consideration: 

• the punitive nature of penalties for people experiencing homelessness and those on low

incomes;

• the lack of alternative mechanisms to discharge a penalty imposed under the Bill for people

on low incomes or who are homeless;

• the likelihood that the Bill, as currently worded, may fail to divert particularly vulnerable

individuals from the criminal justice system;
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• the current provisions of the Bill do not enable the Police to divert drug users to appropriate 

treatment services; 

• the uncertainty around the applicability of Commonwealth legislation to a simple drug 

offence in the ACT; and 

• that broader policy in the ACT towards homeless people who use drugs and the funding of 

treatment services does not align with a health approach to drug use. 

CANBERRA COMMUNITY LAW 

Canberra Community Law (CCL) is a community legal centre providing free legal advice, assistance 

and representation to people in the ACT on low incomes for matters relating to tenancy, public 

housing, social security and disability discrimination law. 

CCL also operates: 

Recommendations 

Having regard to the above concerns and our broader experiences with vulnerable individuals 

who may be affected by this Bill, Street Law proposes the following recommendations to the 

Committee: 

1. A mechanism be introduced into the Bill, or relevant regulations, providing alternative 

options for discharging penalties imposed under the Bill. This mechanism could be 

modelled on that already operating under Part 3 of the Road Transport (General) Act 1999 

(ACT) (Road Transport Act). The alternative options for discharging a penalty should 

include: 

• complete a community work and development program;  

• pay the penalty in instalments; and 

• waive the penalty; 

2. The ACT Government and Commonwealth Government enter a Memorandum of 

Understanding stipulating that a person who commits a simple drug offence under the Bill 

will not be charged under the Criminal Code Act 1995 (Cth) (Criminal Code);  

3. The ACT Government adopt a housing first approach to address substance abuse within 

the ACT homeless community; and 

4. The ACT Government use the funds raised from payments of the prescribed penalty issued 

under the Bill to fund rehabilitation services in the ACT. 
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A lack of legal knowledge combined with common interaction with police by virtue of the public 

nature of their lives inclines people experiencing homelessness to form a view that legal issues, such 

as fines, are a norm in their life.2 Accordingly, they do not realise that when a legal issue arises: they 

have legal rights, there are alternative options available and there are procedures to follow.3 

Competing needs 

In addition to legal problems, people experiencing homelessness also need to prioritise access to 

basic needs and finding a safe place to reside. Unless the legal issue is urgent, for example eviction 

or police arrest, it is often ignored.4 

Difficulty navigating the system 

Socioeconomic disadvantage is a significant barrier to navigating and accessing the criminal justice 

system.5 Often Street Law has difficulty engaging clients over a sustained period of time, due to 

problems already mentioned above, and a lack of understanding about the legal process. 

High prevalence of psychiatric disorders and substance abuse issues 

Substance abuse, psychiatric disorders and trauma are all highly prevalent amongst people 

experiencing homelessness.6 These factors all contribute to an inability to recognise and manage 

legal issues, especially when they are ongoing.7  

Public nature of our clients’ lives 

People with insecure and inadequate housing are at a greater risk of being brought to the attention 

of, and targeted by, police and fined or charged with poverty related offences because they live their 

lives outdoors and in public spaces.8 Additionally, homeless people cannot carry out their behaviours 

in the privacy of a home or store items, such as drugs, in a house which increases the chances that a 

homeless person who uses drugs will be in possession of them.9 

THE PROPOSED AMENDMENTS TO THE ACT 

Street Law generally supports the amendments to the Act contained in the Bill.  

 

2 Ibid 14. 
3 Ibid 14. 
4 Ibid 13. 
5 Ibid 13. 
6 Ibid 14. 
7 Ibid 14. 
8 Ibid 10; Luke McNamara et al, ‘Homelessness and Contact with the Criminal Justice System: Insights from Specialist 
Lawyers and Allied Professional in Australia’ [2021] 10(1) International Journal for Crime, Justice and Social Democracy 
111, 114. 
9 Ibid. 
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Currently under the Act a person in possession of a drug of dependence or prohibited substance 

commits an offence with a maximum penalty of 50 penalty units, imprisonment for 2 years, or both.10  

The Bill is seeking to amend the Act, by creating a simple drug offence which is where a person is in 

possession of less than a defined personal possession limit of a drug of dependence, cannabis or 

prohibited substance.11 The penalty for committing a simple drug offence is one penalty unit.12 

Where the Police believe that a simple drug offence has been committed, they have a discretion to 

serve an offence notice on the offender.13 An offence notice provides the offender 60 days to pay a 

prescribed penalty of $100 and with respect to the simple drug offence: 

• liability is discharged; 

• the legal proceeding is ended; and  

• the offender is not convicted.14 

Street Law understands that if the offender does not pay the prescribed penalty within 60 days: 

liability is not discharged, legal proceedings continue, and the offender could still be convicted of a 

simple drug offence.15 

Street Law also strongly supports the intended purpose behind the Bill which is to: 

“bring our drug laws more in line with modern community standards and reflect global trends 

that seek to treat drug use as a public health problem … The bill will reduce the burden on our 

criminal justice system by allowing police to divert drugs users at the first point of contact to 

appropriate services and avert prosecution”,16 

(emphasis added). 

However, Street Law has concerns that the current provisions of the Bill will not: 

• prevent our clients from interacting with the criminal justice system; and 

• divert our clients to appropriate services. 

IMPACT OF THE CURRENT PROVISIONS OF THE BILL ON HOMELESS CANBERRANS 

Street Law clients still directed into the criminal justice system 

 

10 Drugs of Dependence Act 1989 (ACT) ss 169(1) & 171(1). 
11 Drugs of Dependence (Personal Use) Amendment Bill 2021 (ACT) cl 4, 5 & 11. 
12 Ibid cl 4-5. 
13 Drugs of Dependence Act 1989 (ACT) s 171A(1); Drugs of Dependence (Personal Use) Amendment Bill 2021 (ACT) cl 7. 
14 Ibid s 171(4)(a)-(c); Ibid cl 10.  
15 Ibid. 
16 Explanatory Memorandum, Drugs of Dependence (Personal Use) Amendment Bill 2021 (ACT) 1. 
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The current provisions of the Bill will not divert people who are: homeless, at risk of homelessness or 

on low incomes from the criminal justice system. Instead, a penalty of $100 for a simple drug offence 

is a potentially oppressive form of punishment for people experiencing homelessness in 

circumstances where it is not uncommon for them to accrue excessive infringement notices, fines 

and charges for minor poverty related criminal offending.17 Specifically for our clients a penalty 

exacerbates their already difficult living situations by placing them under additional financial strain. 

Our clients already have limited, or non-existent, incomes. Often their sole source of income, if they 

have one, is Centrelink benefits. If clients are fined, this compounds the difficulties they face in: trying 

to find affordable accommodation, obtaining stable employment, repaying other debts and dealing 

with personal and welfare issues.  

The proposed penalty under the Bill is a one size fits all approach which will disproportionately impact 

our clients in circumstances where they do not have incomes or are on low incomes. While the dollar 

value of an infringement is the same regardless of who receives it, the impact of receiving a penalty 

varies greatly depending on the financial circumstances of the person. This creates an unfair and 

regressive system. The Bill does not provide any mechanisms to counteract the regressive nature of 

the penalty for a simple drug offence. Rather, if a penalty is not paid on time a person may be 

prosecuted. Accordingly, under the current provisions of the Bill it will be difficult for our clients to 

discharge the $100 penalty in 60 days which makes it likely that they will still be directed into the 

criminal justice system and convicted of an offence. 

The table below illustrates the percentage of income a $100 fine would be for an average weekly 

income in the ACT and those whose income is welfare payments. As mentioned, people experiencing 

homelessness if they have an income at all, tend to only be receiving welfare payments. 

Offence Penalty amount 

under 

infringement 

notice 

% penalty is of 

weekly Jobseeker 

income for a single 

person with no 

children ($310.40)18 

% penalty is of 

maximum weekly 

Disability Support 

Pension for a single 

person ($476.35)19 

% penalty is of 

average weekly 

earnings for full time 

adult in the ACT 

($1890.20)20 

Simple drug 

offence 

$100 32% 20% 5% 

 

17 Justice Connect, Finding Shelter from the Law: Fairer Responses to Homelessness in our Community (Position Paper, 
March 2020), available at https://justiceconnect.org.au/wp-content/uploads/2020/04/Justice-Connect-Position-Paper-
Finding-shelter-from-the-law-March-2020.pdf, 10. 
18 https://guides.dss.gov.au/guide-social-security-law/5/1/8/20  
19 https://guides.dss.gov.au/guide-social-security-law/5/1/8/10  
20 https://www.abs.gov.au/statistics/labour/earnings-and-work-hours/average-weekly-earnings-australia/nov-
2020#state-and-territory-earnings  
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Funding commitments to support drug control and harm reduction 

As stated above, the Bill intends to adopt a public health attitude towards drug use and enable police 

to divert drug users to appropriate treatment services. In its current form the Bill will direct people 

away from the criminal justice system if they can afford to pay the $100 penalty. However, it does 

not provide a mechanism to allow police to divert drug users to an appropriate service. Accordingly, 

Street Law considers that the provisions of the Bill do not go far enough to recognise drug use as a 

public health problem, nor does it adequately address harm reduction from drug use. 

RECOMMENDATIONS REGARDING THE PROVISIONS OF THE BILL 

Mechanism to discharge fines  

ACT scheme for transport fines 

As an alternative to prosecution, the Road Transport Act provides for a system of infringement notices 

to be issued for certain offences against road transport and other legislation in the ACT (Infringement 

Case Study: Jane 

Jane (not her real name) lived in public housing. She was at risk of homelessness due to complex mental 
health issues and trauma arising from being a survivor of child sexual abuse. Jane witnessed a serious 
crime and after inviting police into her home to make a statement, they noticed that she had cannabis 
on her table.  

Jane was issued a Simple Cannabis Offence Notice (SCON) under the Drugs of Dependence Act 1989 
(ACT), which gave her 60 days to pay a penalty of $100 and have the offence discharged. Jane intended 
to pay the penalty and received extensions to do so. However, she was ultimately unable to pay the 
penalty due to financial hardship and difficulty managing her mental health.  

The ACT Director of Public Prosecution (DPP) then commenced prosecution for cannabis possession 
due to non-payment of the SCON. 

Following Street Law's first appearance the ACT DPP indicated that they would be willing to withdraw 
the charge if Jane could pay the SCON penalty before the next court date. As Jane was unable to pay 
the SCON penalty, Street Law sought help from a community organisation who promptly agreed to pay 
the SCON penalty on Jane’s behalf. The charge was withdrawn. 

Recommendation  

Amend the Bill to establish a similar system of discharging penalties that exists under Part 3 of 

the Road Transport Act.  
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Notice Offence).21 Under this system where a person commits an Infringement Notice Offence they will 

receive an infringement notice containing a penalty to be addressed within 28 days by either:  

• paying the penalty; 

• applying for a waiver of the penalty; or  

• entering an infringement notice management plan.22 

Infringement notice management plan 

A person eligible for an infringement notice management plan under Part 3 of the Road Transport 

Act can apply to pay their penalty either by: 

• instalments; or 

• participating in an approved community work or social development program (CWSD 

Program).23 

The types of CWSD Program that a person can participate in, amongst other options, include: 

• unpaid community work;  

• treatment for mental illness or mental disorder; or 

• treatment for addiction to, or abuse of, drugs or alcohol.24 

Waiver of penalty 

An individual will have their penalty waived under Part 3 of the Road Transport Act in circumstances 

where: 

• the person is unlikely to have the financial ability to pay the penalty; and 

• the person has relevant circumstances applying to them; and 

• enforcement action is unlikely to result in payment of the penalty; and 

• the person is not a suitable person to complete an approved CWSD Program; and 

• allowing the application is consistent with the Road Transport Act guidelines.25 

 

21 Road Transport (General) Act 1999 (ACT) s22(1). 
22 Ibid s 26(2)(b)(i)-(iii). 
23 Ibid s 31A(2)(a)(i)-(ii). 
24 Road Transport (Offences) Regulation 2005 (ACT) s 16D(1)-(2). 
25 Road Transport (General) Act 1999 (ACT) s 31G(3)(a)-(e). 
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Effect of alternative methods for dealing with penalties 

Being able to waive a penalty, pay it in instalments or participate in a CWSD Program would support 

homeless people and those on low incomes to manage a penalty received under the Bill. 

Subsequently, it would effectively provide an opportunity for all drug users to be diverted from the 

criminal justice system.26 Additionally, the option of a CWSD Program would introduce into the Bill a 

mechanism that diverts offenders into contact with treatment services, therefore, achieving the Bill's 

purpose of diverting drug users to appropriate services. 

To what extent is this change possible through ACT legislation? 

To establish this sort of alternative method of discharging penalties would require inserting 

provisions into the Bill, or the Drugs of Dependence Regulation 2009 (ACT) (Regulations), like the 

provisions under Part 3 of the Road Transport Act. 

APPLICABILITY OF THE CRIMINAL CODE 

Commonwealth response to similar legislation 

Street Law notes the Commonwealth Government’s critical response to the Drugs of Dependence 

(Personal Cannabis Use) Amendment Act 2019 (ACT) (Cannabis Act).27 The Cannabis Act amended 

the Act by permitting a person over the age of 18 to possess up to 50 grams of cannabis and to 

cultivate (non-artificially) 1 to 4 cannabis plants for personal use.28 More specifically, the 

Commonwealth Government responded to this legislation by stating that Commonwealth laws, 

 

26 Explanatory Memorandum, Drugs of Dependence (Personal Use) Amendment Bill 2021 (ACT) 1. 
27 See for example: https://www.abc.net.au/news/2019-09-26/commonwealth-considers-overturning-act-cannabis-
laws/11549504 and https://www.theguardian.com/society/2019/oct/16/act-legalising-cannabis-will-not-stop-it-being-
a-federal-offence-warns-porter and https://www.abc.net.au/news/2019-10-22/will-cannabis-really-be-legal-in-
canberra-next-year/11624726. 
28 Drugs of Dependence (Personal Cannabis Use) Amendment Act 2019 (ACT) s 5 & 6.  

Cast Study: Jane continued  

Following on from the case study above, Jane also presented to Street Law with 10 traffic 
infringements from two vehicles totalling over $10,000. Majority of these infringements were 
incurred after her car was stolen while she was attending the Mental Health Unit. Due to her 
trauma, she was unable to report her car stolen to Police. The other traffic infringements were 
from someone declaring her the driver of a vehicle, although she was not the driver and did not 
know the vehicle in question. 

Street Law provided Jane with assistance to make an application to have her traffic infringements 
waived. Fortunately, all 10 infringements totalling over $10,000 were waived. 
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namely section 308.1(1) of the Criminal Code, would still apply in the ACT and that there was an 

expectation that the Australian Federal Police would enforce this Commonwealth Law in the ACT.29 

Street Law further notes the ACT Law Society’s submission to the Inquiry into the Drugs of 

Dependence (Personal Cannabis Use) Amendment Bill 2018 (ACT Law Society Submission) which 

raised concerns that a person in possession of 50 grams or less of cannabis could still be charged 

under the Criminal Code.30 

Disproportionate impact on homeless clients 

In circumstances where the Bill does not address the inconsistency raised above, Street Law has 

concerns that the Commonwealth Government could have a similar response to this Bill. 

Subsequently, the unresolved issue of the applicability of the Criminal Code could have a 

disproportionate or adverse impact on our clients when, for the circumstances outlined above, they 

are more likely than a person with a private home to be brought to the attention of, and deal with, 

the Police. Additionally, as mentioned, Street Law clients have trouble accessing justice and 

therefore, would not be equipped to deal with a charge received under the Criminal Code if the 

situation arose. 

 
 

BROADER POLICY ISSUES 

Terms of Reference 

We confirm that the terms of reference for the Committee’s inquiry include an examination of the 

following issues: 

• The health, criminal justice and societal impacts of current policy and legislative approaches 

to drug use in the ACT; and 

 

29 See for example: https://www.abc.net.au/news/2019-09-26/commonwealth-considers-overturning-act-cannabis-
laws/11549504 and https://www.theguardian.com/society/2019/oct/16/act-legalising-cannabis-will-not-stop-it-being-
a-federal-offence-warns-porter and https://www.abc.net.au/news/2019-10-22/will-cannabis-really-be-legal-in-
canberra-next-year/11624726. 
30 ACT Law Society, Submission to Standing Committee on Health, Inquiry into the Drugs of Dependence (Personal 
Cannabis Use) Amendment Bill 2018 (20 March 2019), 2.  

Recommendation 

CCL recommends, consistent with the recommendation in the ACT Law Society Submission, that 

the ACT Government enter a Memorandum of Understanding (MOU) with the Commonwealth 

Government making it clear that under the ACT policing framework a person who commits a 

simple drug offence will not be charged under section 308.1 of the Criminal Code.  
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• the adequacy and implementation of the ACT Government's current funding commitments to 

support drug control and harm reduction. 

Policy approaches in the ACT 

Current impact of policy 

Street Law considers that current policy towards homelessness in the ACT does not align with a health 

approach to our clients who engage in drug use. It is almost impossible to engage with support 

services and overcome significant challenges that contribute to a person using drugs without the 

support that living in a home provides because: 

• the stress associated with ‘sleeping rough’ or in non-permanent accommodation render our 

clients too vulnerable to receive effective drug treatment;  

• as outlined above, people experiencing homelessness have competing needs, such as the 

necessity of finding a safe place to reside; and  

• without a fixed address our clients cannot demonstrate their ability to ‘sustain a tenancy’ 

(discussed below) rendering them unlikely to obtain housing and creating a sense of 

hopelessness within our clients directing them to drug use as a coping mechanism. 

Street Law has been informed by clients that currently in the ACT: 

• they are forced to ‘sleep rough’, couch surf or sleep in their cars because of a lack of available 

beds within ACT crisis housing accommodation; 

• clients with drug addictions who are housed, whether in crisis accommodation, or long term 

accommodation, are unable to recover as they are often housed near other drug users; and 

• people recovering from drug overdoses are released from hospital or prison into 

homelessness. 

Additionally, the criteria for the most urgent housing list (Priority Housing) are particularly difficult 

for our clients who use drugs to satisfy. As part of this criteria, applicants will only be considered for 

Priority Housing if they: 

• are capable of independent living; and  

• have the capacity to undertake a public housing tenancy to address their long term housing 

needs.31   

These requirements are difficult for a homeless person with a drug addiction to satisfy because they: 

require support to address their drug use, lack a rental history and cannot demonstrate their ability 

 

31 Housing Assistance Public Rental Housing Assistance Program (Housing Needs Categories) Determination 2011 (No 2) 
(ACT) s 4. 
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to undertake a tenancy. Accordingly, our clients require the support of housing to effectively address 

their drug use, however, because of their drug use and homelessness they cannot obtain housing. 

Best practice approach to reduce harm from drug use 

A housing first approach prioritises permanent housing for people experiencing homelessness.32 

Once a house is secured, individuals are supported by support workers to engage in rehabilitation 

efforts, such as drug and alcohol treatment which is intended to assist the person to sustain their 

housing tenancy and reintegrate with the community.33 Overseas trials of the housing first model 

indicate that it is more successful at reducing the rate of homelessness than a crisis-driven approach 

currently adopted in the ACT.34 Street Law also considers it to be a more suitable and effective 

approach to reduce the societal harm from drugs arising from people experiencing homelessness 

because it is supportive and holistic in its approach. 

Current funding commitments 

It is essential that if the Bill is to effectively divert drug users to treatment services, that those services 

are appropriately funded to enable drug users to access treatment quickly. In the ACT specialist 

alcohol and other drug services cannot meet demand due to a current funding and infrastructure 

crisis.35 Already 700 people access specialist alcohol and drug services a day in the ACT, and more 

people who want to access these services are subject to substantial wait times of up to 3 months.36 

In particular, the COVID-19 pandemic has exacerbated waiting times, which in the context of alcohol 

and drug rehabilitation is particularly concerning as it is not uncommon for people seeking treatment 

to lose interest in wanting to get help.37 Accordingly, if the Bill is to successfully divert drug users to 

 

32 Angela Spinney et al, Ending Homelessness in Australia: A Redesigned Homelessness Service System (AHURI Final 
Report No. 347, 2020) 49.   
33 Ibid. 
34 Ibid. 
35 http://www.atoda.org.au/wp-content/uploads/2020/12/ATODA-Media-Release-AOD-Demand-v1.0.pdf; 
http://www.atoda.org.au/wp-content/uploads/2020/12/ATODA-media-release-Drug-policy-21-Dec-2020.pdf   
36 http://www.atoda.org.au/wp-content/uploads/2020/12/ATODA-Media-Release-AOD-Demand-v1.0.pdf   
37 https://www.canberratimes.com.au/story/6876955/rehab-centre-wait-times-increase-due-to-covid-19/  

Recommendation 

The ACT Government should adopt a housing first approach to resolve drug use within the 

homeless community in Canberra. 
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