
L E G I S L A T I V E  A S S E M B L Y
F O R  T H E  A U S T R A L I A N  C A P I T A L  T E R R I T O R Y 

STANDING COMMITTEE ON JUSTICE AND COMMUNITY SERVICES
Ms Elizabeth Lee MLA (Chair), Ms Bec Cody MLA (Deputy Chair) 
Mr Michael Pettersson MLA

Submission Cover Sheet

Inquiry into Motor Accident Injuries Bill 2018—Exposure Draft and Guide to the 
Motor Accident Injuries Bill 2018 Exposure Draft 

Submission Number:  57

Date Authorised for Publication: 26 October 2018 



To: Committee Secretary 
Standing Committee on Justice and Community Safety 
Legislative Assembly for the ACT 
LACoinmitteeJCS@parliament.act.gov.au 

25 Legge St 
Downer 
ACT2602 
7 October 2018 

Submission on Motor Accident Injuries Bill 2018 
The costs of motor accidents are largely borne by the people who are injured by those 
accidents. The main purpose of compulsory third party motor insurance is to compensate 
those people for their injury-related costs. · 

The current draft of the Bill would reduce insurance premiums by punishing some law
breakers with reduced compensation. Many law-breakers would escape this punishment either 
because they are not injured, or because police fail to issue infringement notices. 

This draft would further reduce premiums by punishing innocent crash victims with reduced 
compensation for small or long-term injury impacts, and for necessary but gratuitous care. 

The draft would artificially reduce financial costs to car owners. That would increase the 
amount of driving, and the number of motor accident injuries. It would also undermine 
Transport for Canberra :S, travel mode share targets, undermine the transport components of 
the Weathering the Change climate strategy, and increase the cost of reaching the ACT's 
legislated greenhouse emissions targets. 

The draft Bill can be improved in the ways that it addresses each of the following issues: 

1. Just compensation for people who are injured in motor accidents, irrespective of their 
age or their income; 

2. Compensation that accurately addresses the severity and duration of injuries; 

3. · Compensation for the cost of reasonable and necessary care, irrespective of whether 
the carer is paid in cash; 

4. Compensation that is not subject to police discretion; and 

5. Compulsory Third Party Insurance premiums that accurately reflect the compensation 
payment risks that drivers and vehicles present. 

I attach a discussion of the above issues, and some ways in which those issues can be 
addressed. 

Yours faithfully 

LeonArundell B Sc Hons, M Env St, Grad Dip! Appl Econ 

Attachment (following pages): Discussion of Motor Accident Injuries issues 
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1. Just compensation for people who are injured in motor 
accidents, irrespective of their age or their income 

Age 

The current draft bill unfairly denies financial support to acc.ident victims who suffer injuries 
with long-lasting effects. 

• Section 53 denies compensation for any treatment and care expenses, or income 
replacement costs, that occur more than five years after the date of the motor accident. 

• Section 93 denies income replacement benefits to people once they reach 26 weeks 
more than their Commonwealth Pension Age, or a younger age depending on the 
normal retirement age for people in work of the kind in which they were engaged. 

Income 

Sections 97 and 98 provide lower financial support to people with lower pre-injury earnings. 

• For example under Section 98, for a person whose earning capacity is halved: 

0 If the person's pre-injury earning capacity was $800 per week or less, the person 
. will receive $400 per week; 

0 If the person's pre-injury earning capacity was $2,250 per week or more, the 
person will receive $900 per week. 

Possible alternatives 

Compensation could cover all reasonable injury costs, irrespective of when those costs occur. 

Compensation for general living expenses could be based on Average Weekly Earnings, 
adjusted according to: 

• the proportion by which the person's ability to earn an income has been affected; and 

• the extent to which the person's living expenses are covered by pensions. 
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2. Compensation that accurately addresses the severity 
and duration of injuries, and the cost of reasonable and 
necessary care 
Section 198 denies damages compensation for injured people who have been assessed as not 
having a permanent whole person impairment (WPI) as a result of the motor accident, and to 
people who have been assessed as having a permanent whole person impairment ofless than 
10% as a result of the motor accident. 

• It would be fairer to provide damages compensation that is proportional to the severity 
of the WPI ( even if it is less than 10%) and proportional to the duration of the WPI. 

Section 53 denies compensation for income replacement after five years from the date of the 
accident. Sections 53 and 128 deny compensation for treatment and care that occur after five 
years from the date of the accident. · 

• It would be fairer for Sections 53 and 128 to include formulas for calculating 
compensation for income replacement, treatment and care, that go beyond five years. 

3. Compensation for the cost of reasonable and necessary 
care 
We have received legal advice that Bill would remove the ability to claim compensation for 
reasonable and necessary care that is provided gratuitously. 

• This could be addressed by retaining the existing provisions, or by providing a 
formula for calculating the compensation payable for care that is provided 
gratuitously. 

4. Compensation that is not subject to police discretion 
The Bill would remove much of the ability to determine compensation payments from the 
courts, and would instead make compensation amounts largely subject to police discretion. 

It would do this by reducing compensation according to the numbers of traffic infringement 
notices that are issued to motor accident victims, and according to payments of infringement 
notices and to offences for which victims are found guilty. 

Paying a traffic infringement notice for a few hundred dollars would jeopardise potentially 
tens of thousands of dollars worth of compensation payments. 

• As a result, some injured people will contest their infringement notices in the courts, 
rather than risk losing large compensation payments. 

• This in turn will increase the workload of the courts. 

The following hypothetical scenario illustrates how a largely innocent cyclist who is injured 
in a crash might be denied tens of thousands of dollars of compensation, while the driver who 
caused the crash might get full compensation. 

• The traffic signals show green as a motorcylist approaches a pedestrian/cyclist 
crossing, travelling at the 60 km/h road speed limit. 

• The signals change to yellow, giving the motorcyclist more than enough time to stop 
before reaching the signals, and before the signal turns red. 

Page 3 of5 



• A cyclist approaches the pedestrian/cyclist crossing, travelling at 20 km/h. That is 30 
km/h below the 50 km/h shared path speed limit. 

1. Just before the cyclist reaches the crossing, a pedestrian enters the crossing, and 
the pedestrian signals suddenly turn from green to red. 

2. At the legal speed of 10 km/h, the cyclist could be fully across the crossing while 
the pedestrian was still only half-way across. 

3. The cyclist immediately makes an emergency braking manoeuvre, but cannot stop 
until he is four metres into the crossing. 

4. A driver approaches the traffic signals, travelling at 70 km/h in a 60 km/h zone. 
The driver crashes into the rear of the motorcycle, which in turn crashes into the 
cyclist. All three people suffer serious injuries. 

5. The driver's insurance payout is not reduced, because the driver: 

• is not found guilty of speeding. 

• This could be either because there is insufficient evidence for a 
conviction, or because police exercise their discretion to not issue a 
traffic infringement notice for speeding; and 

• is not issued with a traffic infringement notice for failing to keep a safe 
distance from the vehicle in front because (as is the case in more than 90% 
of rear-end collisions) police exercise their discretion not to issue a traffic 
infringement notice. 

6. The cyclist's compensation payment is significantly reduced, because: 

• The cyclist is issued with a traffic infringement notices, for exceeding the 
10 km/h speed limit on the pedestrian crossing. 

• The issuing of that traffic infringement notice automatically suspends 
the cyclist's application for quality oflife benefits (S. 49). 

• The cyclist's entitlement to quality of life benefits and income 
replacement benefits is reduced by 25% ifhe pays the infringement 
notice penalty, or is convicted or found guilty of the infringement 
notice offence (S. 49). 

• The cyclist is charged with proceeding through a red light 

• The charge automatically suspends cyclist's application for quality of 
life benefits (S. 45). 

• The cyclist's entitlement to quality of life benefits and income 
replacement benefits is reduced by 100% ifhe is convicted or found 
guilty of the charge (S. 45). 

• If exceeding the speed limit is a driving offence*, then the cyclist may 
also lose 100% of his entitlement to quality oflife benefits. 

* driving offence does not appear to be legally defined. 
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5. Compulsory Third Party Insurance premiums that 
accurately reflect the compensation payment risks that 
drivers and vehicles present 
Premiums for comprehensive motor vehicle insurance vary according to risk factors such as 
type of vehicle, engine power and the age of the driver. 

Risk-based premiums 

CTPI premiums for cars do not vary according to risk factors. Those factors include the age 
and experience of the driver, the colour and size of the car, its engine power, and its AN CAP 
ratings for occupant protection and for pedestrian impact. 

Low risk drivers effectively subsidise high risk drivers who drive high risk cars, because they 
all pay the same premiums. 

Risk-based premiums would provide lower insurance premiums for lower risk vehicles and 
drivers. They would also improve road safety, by discouraging high risk vehicles and high risk 
drivers. , 

Actuaries can determine appropriate risk-based premiums, using insurance company statistics. 

The Motor Accident Injuries Bill can address this issue firstly by ensuring that there are no 
impediments to risk-based premiums, and secondly by providing insurance companies with 
incentives for risk-based premiums. 

Low and high income owners 

Low income vehicle owners drivers would effectively subsidise high income owners, because 
they all pay the same premiums but people on low incomes would receive lower income 
replacement payouts. 

This can be addressed by offering lower premiums for people on low incomes, that reflect 
their lower payouts. 

Sections 97 and 98 provide lower financial support to people with lower pre-injury earnings. 

• For example under Section 98, for a person whose earning capacity is halved: 

0 If the person's pre-injury earning capacity was $800 per week or less, the person 
will receive $400 per week; 

0 If the person's pre-injury earning capacity was $2,250 per week or more, the 
person will receive $900 per week. 
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