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STRENGTHENING GOVERNMENT INTEGRITY 

AUSTRALIAN CAPITAL TERRITORY -ANTI-CORRUPTION AGENCY 

Submission of the Accountability Round Table. 

The Accountability Round Table (ART) welcomes the opportunity to respond to the invitation of the 

Select Committee on an Independent Integrity Commission to make a submission to the Committee 

on its inquiry into the establishment of an independent integrity commission for the ACT. Having 

read the ACT's Issues Paper, tile ART response will focus on four issues -

1. Own motion investigations, and the ability of an integrity commission to commence 

investigations. 

2. The ability of an anti-corruption commission to hold public as opposed to private hearings. 

3. The risks to basic civil liberties arising from the establishment of an anti-corruption 

commission, 

4. The establishment by the Commonwealth of the Australian Commission for Law 

Enforcement Integrity {ACLEI) as a substitute for the establishment of a Federal anti-

corruption commission. 
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The ART has made the assumption that those who prepared the ACT's Issues Paper have reached the 

conclusion that an anti-corruption commission (ACC} is needed for the ACT, that it should have the 

full powers and staff which are usually given to such ACCs around the various states of Australia and 

that the need for an ACC is sufficient to overcome the arguments based on the erosion of civil 

liberties against the setting up of an ACC. If the ACT Committee would be assisted by further 

discussion of these matters, the ART would welcome the opportunity to contribute. However, it 

attaches to this submission a number of ART papers which address various questions that have 

arisen in Victoria, or in relation to the need for a Federal ACC, in case they may be of assistance to 

the Committee. 

1. Own motion investigations 

Before the 2010 Victorian election, the then Opposition proposed that if elected it would 

establish an Independent Broad-Based Anti-Corruption Commission (IBAC) that would be 

closely modelled on the NSW ICAC. 

Putting to one side the problems which arose in the investigation by ICAC of Margaret 

Cunneen, the NSW ICAC has powers to start an investigation which a_re very broad. "Corrupt 

conduct" is defined in the /CAC Act 1988 very widely. ICAC's jurisdiction is then very widely 

expressed and ICAC is entitled to investigate (using its full powers) "any allegation or 

complaint that, or any circumstances which, in the Commissioner's opinion imply that ... 

corrupt conduct ... may have occurred, may be occurring, or may be about to occur." ICAC is 

plainly entitled to investigate an allegation amounting to mi~conduct in public office, 

including by a Minister. ICAC is also required, as far as practicable, to direct its attention to 

serious and systemic corrupt conduct. ICAC's powers to commence investigations are so 

widely expressed that the entitlement to investigc1te upon suspicion of corruption is, for 

practical purposes, unlimited. This makes it very difficult for an investigated party to 

obstruct or delay an investigation by launching proceedings in a court for an injunction. 
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In 2011 the Victorian IBAC legislation was enacted. The Act contained a very narrow 

definition of "corrupt conduct" which did not even include misconduct in public office. The 

Act then built in a series of obstacles which IBAC was required to overcome before it could 

commence an investigation. The definition of "corrupt conduct" was tied to the definition of 

"relevant offence", and further limited by the words "being conduct that would, if the facts 

were found proved beyond reasonable doubt at a trial, constitute a relevant offence". The 

Act then provided that "the IBAC must not conduct an investigation ... unless it is reasonably 

satisfied that the conduct is serious corrupt conduct". 

It followed that IBAC was not to be entitled to investigate a complaint unless it was able to 

articulate facts which if proved beyond reasonable doubt would constitute one of the 

narrow range of relevant offences and also constitute serious corrupt conduct. The high 

threshold which the Act imposed before IBAC could commence any investigation led to 

IBAC's officers being required to identify the indictable offence or offences involved before 

any investigation could commence. The consequence was that IBAC invariably required a 

well-informed insider's complaint before it could investigate. 

Since the 2014 Victorian election, the Andrews Labor government has enacted legislation 

which has lessened the problems and thresholds facing IBAC in any investigation. But the 

amendments introduced a distinction between preliminary and full investigations, having 

the effect that IBAC was not to be allowed to use its full powers in a preliminary 

investigation and still could only use these powers once it was able to articulate facts which 

would constitute a relevant offence. The consequence therefore, is that as soon as a 

suspect becomes aware that an IBAC investigation is in progress, he she or it may seek an 

injunction from the court, and IBAC would be obliged to lay bare its suspicions and the 

results of its enquiries to that stage in order to demonstrate the indictable offence 

supposedly in question. 
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The result is that the Victorian IBAC remains in a much weaker position than !CAC. IBAC 

must have a degree of knowledge of the conduct, sufficient to have reasonable grounds to 

enable it to identify the facts which would constitute one of the offences which make up 

corrupt conduct under the legislation. Accordingly, as soon as IBAC seeks to use any of its 

powers under the IBAC legislation, the suspect is likely to become aware of IBAC's interest. 

Those suspected of corruption are often financially able to commence legal proceedings and 

it will be for IBAC to establish it had reasonable grounds for suspicion. The inevitable 

consequences will be delay and an opportunity to hide or destroy incriminating evidence. 

2. An anti-corruption commission's ability to hold public as opposed to private hearings. 

The Inspector under the ICAC legislation recently recommended that ICAC should conduct all 

examinations in private. The ART made a detailed response to this recommendation, 

strongly opposing it. 

It is a long-standing and well-established ethical and common law principle that public office 

is a public trust. It applies to all holding public positions, whether elected or non-elected. 

The application of this principle is central to a proper analysis of the issue raised by the ICAC 

Inspector. 

The ICAC Act entitles ICAC to conduct a public inquiry "if it is satisfied that it is in the public 

interest to do so". Before arriving at such a state of satisfaction, ICAC is required to consider 

a number of matters such as the benefit of exposing to the public, and making it aware of, 

corrupt conduct; the seriousness of the allegation or complaint being investigated; any risk 

of undue prejudice to a person's reputation; and the public interest. This leaves the holding 

of a public hearing largely to the ICAC' s discretion. 

The reasons why it is necessary for a body such as ICAC to be entitled to hold public inquiries 

have been often considered and are well understood. In the Royal Commission into the 
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Builders Labourers Federation in the 1980s, the issue was raised in the High Court. Mason J 

stated,.that an order that the Commission proceed in private -

"seriously undermines the value of the inquiry. It shrouds the 

proceedings with a cloak of secrecy, denying to them the public 

character which to my mind is an essential element in public 

acceptance of an inquiry of this kind and of its report." 
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The ICAC's ability to hold public inquiries has been considered and supported in at least two 

reviews of ICAC's operations, first by Bruce Mcclintock SC in his 2004-2005 review/ and 

secondly in the more recent 2015 review conducted by the Hon. Murray Gleeson AC and Mr 

Mcclintock. In the latter case the Independent Panel accepted:, that -

"public inquiries, properly controlled, serve an important role in the 

disclosure of corrupt conduct. They also have an important role in 

disclosing the ICAC's investigative processes. The Panel is not 

attracted to the idea that the powers of the ICAC should all be 

exercised in private." 

The,JCAC itself argues that adopting the Inspector's recommendation would seriously 

weaken ICAC's proven effectiveness in exposing and preventing corrupt conduct, and that 

the ICAC's accountability is enhanced by having public inquiries. In fact, ICAC conducts many 

public inquiries, and the ART understands that ICAC has a rule of thumb that it should have 

at least one public inquiry each month. 

1 The BLF Case (1982) 152 CLR 25, at 97. 
2 Independent Review of the ICAC Act 1988- Final Report par 6.5.25. 
3 Independent Panel - Review, July 2015,, par 9.4.6. 
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By contrast, the IBAC legislation differs significantly from that under which ICAC operates. 

The IBAC Act s.117 prevents IBAC from conducting an examination in public unless it 

considers on reasonable grounds that there are exceptional circumstances; that it is in the 

public interest to hold a public examination; and that a public examination can be held 

without causing unreasonable damage to a person's reputation, safety or wellbeing. This is 

a much more restrictive regime than that applying to ICAC, and the requirement for IBAC to 

identify exceptional circumstances has given rise to delay through expensive court 

challenges, the most recent being the decision of the Victorian Court of Appeal in R. & M v 

IBAC.4 The difference between the regime applying to ICAC and IBAC is reflected in the fact 

that whereas ICAC conducts frequent public hearings, IBAC has only conducted four public 

hearings since 2013. 

No issue has so far been taken with the fairness of IBAC's procedures in any of the public 

inquiries held by it. Neither the inspectorate, nor any of the parties questioned, has taken 

issue with the rules applied by IBAC in these hearings. The public hearings already 

conducted by IBAC have substantially justified its argument that such hearings are vital to 

IBAC's role and the advantages claimed for them. 

3. The civil liberties argument 

The ART accepts that the enormous powers granted to a body such as ICAC raise serious 

questions for the legislature, and that basic civil liberties are seriously at risk, such as the 

right not to be. required to incriminate oneself, and the potential effect on those publicly 

named in open hearings. The ART contends, however, that very similar powers to those 

granted to an ACC have been granted to the Chief Examiner under the Victorian Major 

Crimes Investigation legislation and these powers have been exercised for more than a 

4 (2015) VSCA 271. 
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decade without any major complaint as to the Chief Examiner's use of his powers. The 

reality is that the only significant power IBA.C is given by its legislation not possessed by 

other law enforcement agencies is the power to conduct coercive examinations, a power 

also conferred usually on Royal Commissions and, more recently, on coroners. 
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The A~T accepts that an anti-corruption commission is given wide powers and that there is a 

risk that such powers will be misused. The interests of the communjty, and those who are 

subject to investigation, demand that the risk be minimised, but without detracting from the 

efficacy of the powers themselves. This can be done first by careful selection of lBAC staff 

and the Commissioner. The existence of the Inspectorate under the Victorian legislation 

which supervises the activities of IBAC, and a committee of Parliament to examine its 

conduct, should minimise that risk. There are also other protections contained in the IBAC 

legislation such as the fact that evidence given by a suspect under compulsion cannot be 

used against that suspect in further proceedings. Victoria has the most stringent 

requirements of any state in Australia which must be satisfied before IBAC can carry out a 

public examination. Next, the involvement of a Public Interest Monitor also gives some 

protection against abuse of IBAC's ability to overhear and tape telephone calls. 

Ultimately the question is whether the community is serious about addressing the risk of 

corruption. It is necessary to remember that corruption is usually hidden, secret, insidious 

and difficult to discover, identify and eradicate. In contrast, criminal activity, which is 

supervised by the courts and the police force, is generally obvious and unmistakable - e.g. 

perjury; murder, theft, assault and rape. The ART has submitted to the Victorian Parliament 

that the existing safeguards against risk of the abuse of the powers given to IBAC are 

adequate and enable the people of Victoria and their government and Parliament to entrust 

IBAC's Commissioner with the full powers required to exercise the discretion to commence 

and conduct an investigation appropriately. 
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4. The establishment of ACLEI as a substitute for an ACC 

It has often been argued by those opposing the view that the Commonwealth should set up 

an anti-corruption commission, that it has already created a specialised anti-corruption 

body, ACLEI. The office of Integrity Commissioner and ACLEI were established by the Law 

Enforcement Integrity Commissioner Act 2006. The scheme of this Act is to place various 

bodies under ACLEl's jurisdiction, and to give ACLEI the primary role of investigating law 

enforcement-related corruption issues, giving priority to systematic and serious corruption. 

ACLEI also collects intelligence about corruption in support of the Integrity Commissioner's 

functions. 
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The LEIC Act functions, however, by establishing a framework under which the Integrity 

Commissioner and the relevant agency heads are to prevent and deal with corrupt conduct 

jointly and cooperatively. The arrangement accepts that each agency will have set up 

internal corruption controls and will maintain continuing responsibility for the integrity of its 

staff members. The Act then requires the head of an agency in ACLEl's jurisdiction to notify 

the Integrity Commissioner of any information or allegation that raises a corruption issue in 

that agency. The government's approach to preventing corruption has therefore been that 

no single body should be responsible, rather that there should be a range of bodies and 

governmental initiatives to promote accountability and transparency. The shared 

responsibility also relies on the obligation imposed on each agency to refer issues involving 

corruption to the Integrity Commissioner. 

The scope ofthis anti-corruption system is also very limited. ACLEI does not have 

jurisdiction over most public servants, members of Parliament, their staff, the judiciary or 

most Federal bodies or persons making decisions or providing services involving the 

expenditure of public funds in the Commonwealth. 
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The ART challenges the Commonwealth Government's whole approach to corruption, with 

no single body being responsible, the danger being that a multi-body approach and shared 

responsibility results in nobody having ultimate responsibility and each body involved being 

likely to assume that all is well because there is someone else making sure that nothing 

corrupt is occurring. corruption inevitably can fall through the gaps between these various 

bodies, but also since the system depends on cooperation between the bodies and their 

heads, there can be a variety of reasons for the head of one agency not referring the matter 

to the Integrity Commissioner or the Police. Experience has also shown that that is not 

unusual. The ART contends that its arguments have been made good by the happening of a 

succession of scandals in the Commonwealth arena, occurring under the ACLEI system. The 

ART also attaches to these submissions the following documents: 

A. The submission of the ART to the Victorian Parliament concerning the Integrity and 

Accountability Legislation Amendments of 2015, dated 1 February 2016. 

B. The submissions made by ART to the New South Wales Parliamentary ICAC Committee, 

concerning the Inspector's recommendation that all lCAC investigations should be 

conducted in private dated 15 July 2016. 

C. An article entitled "Should there be a Federal ICAC?" prepared in 2014. 

D. The most recent submission made by ART to the Senate Select Committee concerning a 

National Integrity Commission. 

15.6.2017 

Hon. Stephen Charles Q.C AO Hon. T.H. Smith Q.C. 

Chair ART Anti-Corruption Working Group Chair ART. 
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