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ROLE OF COMMITTEE
The Committee examines all Bills and subordinate legislation presented to the Assembly. It does not
make any comments on the policy aspects of the legislation. The Committee’s terms of reference
contain principles of scrutiny that enable it to operate in the best traditions of totally non-partisan,
non-political technical scrutiny of legislation. These traditions have been adopted, without exception,
by all scrutiny committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to
help the Assembly pass into law Acts and subordinate legislation which comply with the ideals set
out in its terms of reference.
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RESOLUTION OF APPOINTMENT
The Standing Committee on Justice and Community Safety (when performing the duties of a scrutiny
of bills and subordinate legislation committee) shall:
(1)

consider whether any instrument of a legislative nature made under an Act which is subject to
disallowance and/or disapproval by the Assembly (including a regulation, rule or by-law):
(a)

is in accord with the general objects of the Act under which it is made;

(b)

unduly trespasses on rights previously established by law;

(c)

makes rights, liberties and/or obligations unduly dependent upon
non-reviewable decisions; or

(d)

contains matter which in the opinion of the Committee should properly be
dealt with in an Act of the Legislative Assembly;

(2)

consider whether any explanatory statement or explanatory memorandum associated with
legislation and any regulatory impact statement meets the technical or stylistic standards
expected by the Committee;

(3)

consider whether the clauses of bills (and amendments proposed by the Government to its
own bills) introduced into the Assembly:
(a)

unduly trespass on personal rights and liberties;

(b)

make rights, liberties and/or obligations unduly dependent upon insufficiently
defined administrative powers;

(c)

make rights, liberties and/or obligations unduly dependent upon nonreviewable decisions;

(d)

inappropriately delegate legislative powers; or

(e)

insufficiently subject the exercise of legislative power to parliamentary scrutiny;

(4)

report to the Legislative Assembly about human rights issues raised by bills presented to the
Assembly pursuant to section 38 of the Human Rights Act 2004;

(5)

report to the Assembly on these or any related matter and if the Assembly is not sitting when the
Committee is ready to report on bills and subordinate legislation, the Committee may send its
report to the Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who is authorised
to give directions for its printing, publication and circulation.
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BILLS
BILLS—NO COMMENT
The Committee has examined the following bills and offers no comment on them:

PLANNING, BUILDING AND ENVIRONMENT LEGISLATION AMENDMENT BILL 2013
This is a Bill for an Act to make minor amendments to a number of laws concerning planning, building
and the environment that are minor or technical and noncontroversial, or reflect only a minor policy
change.

REVENUE LEGISLATION (TAX REFORM) AMENDMENT BILL 2013
This is a Bill for an Act to amend the Land Tax Act 2004 and the Rates Act 2004, in particular to
abolish commercial land tax, to remove reference to the tax free threshold in the calculation of
general rates and Fire and Emergency Service Levy in the Rates Act, and to amend the Rates Deferral
Scheme to allow non-pensioners who satisfy the age, asset, income and equity tests, to defer
payments of their general rates.

ROAD TRANSPORT (GENERAL) AMENDMENT BILL 2013
This is a Bill for an Act to amend the Road Transport (General) Act 1999 to allow the use of more
powerful electric bicycles in the ACT.

STATUTE LAW AMENDMENT BILL 2013
This is a Bill for an Act to amend a number of ACT laws for statute law revision purposes.

BILL—COMMENT
The Committee has examined the following bill and offers these comments on it:

COMMUNITY HOUSING PROVIDERS NATIONAL LAW (ACT) BILL 2013
This is a Bill for an Act to make provision for the registration and regulation of community housing by
the adoption of the Community Housing Providers National Law, as in force from time to time, set
out in the appendix to the Community Housing Providers (Adoption of National Law) Act 2012.
Does a clause of the Bill inappropriately delegate legislative power? Committee term of
reference (3)(d)
Apart from a concern as to whether an adopted law can be accessed easily, there is no general
objection to an Act of the Assembly simply adopting as the law of the Territory the terms of a
document. Access concerns are generally met when the adopted document is a statute of another
Australian jurisdiction.
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Term of reference (3)(d) is however engaged where the other body – whether it be (as in this case)
the parliament of another Australia jurisdiction, or some other body – may in effect make law for the
Act by amendment of the document adopted. This is the case here, for subclause 7(1) of this Bill
provides that what is adopted is “as a Territory law” is “the Community Housing Providers National
Law, as in force from time to time, set out in the appendix to the NSW Act” (emphasis added).
A concern that the Assembly would be handing over its legislative power to another Australian
parliament is however addressed in subclauses 7(2), (3) and (4) of the Bill. In essence, any NSW
amendment to the National Law must be presented to the Legislative Assembly not later than six
sitting days after the day it is passed, and “may be disallowed by the Legislative Assembly in the same
way, and within the same period, that a disallowable instrument may be disallowed”. In other words,
the NSW amendment is treated in the same way as a disallowable instrument (such as a regulation)
made by an ACT person or body (such as the executive) as authorised by a Territory statute.
It may however be questioned whether the two situations are sufficiently analogous to justify the
same treatment. An ACT person or body to whom is delegated the power to make law is generally
under the control or influence of a Minister, and can be expected to have reference to relevant
government policy. The NSW parliament is in a completely independent position. Of course, so far as
concerns a national scheme law, the NSW parliament would be influenced, if not in practice bound,
to abide by some direction or policy of a national body that oversees the scheme. But then this
national body is completely independent of the ACT executive.
These considerations may suggest that an amending law of the NSW parliament should not be
merely disallowable, but come into force only after a positive resolution of the Legislative Assembly.
The Committee draws these matters to the attention of the Assembly and recommends that the
Minister respond.
Clause 10 of the National Law
Clause 10 of the National Law 1 confers certain functions on the registrar (in the ACT, the
Director-General, Community Services Directorate), including, for example, the function of assessing
“the suitability of entities to be registered as registered community housing providers” (paragraph
10(1)(b)). By subclause 10(2), “[i]n exercising functions under this Law, a Registrar is required to
comply with any guidelines made jointly by the relevant Ministers of each participating jurisdiction
and published in the New South Wales Government Gazette or on the NSW legislation website”. The
guidelines could (and in many cases will) have a legislative quality in that they will create some
principle or rule as to how the registrar should exercise her or his functions on critical matters such
as stated in paragraph 10(1)(b).
In effect, by the adoption of clause 10 as a law of the Territory, the Assembly has provided for the
delegation of legislative power to the entity that is comprised of the relevant Ministers of each
participating jurisdiction. The Explanatory Statement to the Bill does not attempt to explain or justify
clause 10.

1

The National Law cannot be found in the Bill, and reference must be made to the appendix of the NSW Act.

2

SCRUTINY REPORT 6

There are two issues for the Assembly to consider; first, whether it has any power to control the
exercise of the guideline making power, and secondly, how a person may obtain access to the
guidelines.
The Committee draws these matters to the attention of the Assembly and recommends that the
Minister respond.
Has there been a trespass on personal rights and liberties?
Report under section 38 of the Human Rights Act 2004
A failure to protect the privileges against self-incrimination and of legal professional privilege
An entity may be registered by the registrar as a registered community housing provider, and must
comply with the conditions to which its registration is subject (clause 15 of the National Law).
Subclause 15(2) stipulates that certain conditions are mandatory, and paragraphs 15(2)(d)-(f)
empower the registrar to compel a provider to provide documents and to attend meetings and
answer questions with respect to the exercise of the provider’s functions or affairs.
There is no specific protection of the common law privileges against self-incrimination and of legal
professional privilege. 2 It is probable that if a provider objected to producing a document or
answering a question on the basis that these privileges were available, a court would find that they
were available. The court would reason that their displacement by subclause 15(2) could be achieved
only by specific words to that effect.
There are two reasons why this is not satisfactory. First, a provider might be dissuaded from
provoking a legal challenge by reason of the very high cost of such a proceeding. It would be far
cheaper to hand over the documents or to answer the questions than to refuse on the basis of the
common law privileges. Secondly, a provider, and their advisers, might not appreciate that the
common law privileges might be available as a basis to refuse.
Through the Legislation Act 2001 the Assembly has taken steps to enhance the probability that
statutory provisions such as paragraphs 15(2)(d)-(f) will be read as not overriding the common law
privileges. Subsection 170(1) provides that an “Act or statutory instrument must be interpreted to
preserve the common law privileges against self-incrimination and exposure to the imposition of a
civil penalty”, and subsection 171(1) that an “Act or statutory instrument must be interpreted to
preserve the common law privilege in relation to client legal privilege (also known as legal
professional privilege)”. Sections 170 and 171 are “determinative provisions”, which means that their
operation may be displaced only expressly or by a manifest contrary intention. 3

2 The Evidence Act 2011 (sections 117ff) creates a client legal privilege, which is substantially similar to the common law legal professional
privilege, but the Act applies only on the conduct of a trial (section 4). Paragraph 22(2)(i) of the Human Rights Act confers a substantially
less extensive protection than the common law privilege against self-incrimination.
3
See sections 5 and 6 of the Legislation Act. In contrast, a non-determinative provision may be displaced expressly or by a contrary
intention. The distinction is illustrated by examples appended to section 6.
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It is now generally the practice in drafting Territory bills to draw attention to sections 170 and 171 by
a note to a provision in a bill that on its face compels, or allows a person to be compelled, to produce
documents or to answer questions. Where this practice is not followed, the government generally
accepts a recommendation from this Committee that it be done.
The problem here is that paragraphs 15(2)(d)-(f) are in the National Law and the Assembly has no
power to alter this law. The matter might be addressed by inserting a provision in the Bill that makes
it clear that the subsections 170(1) and 171(1) apply in relation to the exercise of all powers and
functions of the registrar (the director-general) under the National Law.
The Committee draws these matters to the attention of the Assembly and recommends that the
Minister respond.
The exclusion of Territory liability to compensate a person adversely affected by actions of the
registrar or a statutory manager
The registrar has functions in relation to the registration of a provider, including in particular the
cancellation of a registration. The registrar may appoint a statutory manager to conduct such of the
affairs and activities of the provider as relate to the community housing assets of the provider
(clause 21 of the National Law). Clause 24 provides for a very wide exclusion of Territory liability to
compensate a person affected by actions of the registrar or a statutory manager.
No compensation payable by State
(1) Compensation is not payable by or on behalf of a State in connection with the operation of
this Part.
(2) Without limiting subsection (1), compensation is not payable by or on behalf of a State
arising directly or indirectly from any of the following:
(a) the cancellation of an entity’s registration or the imposition of conditions on any such
registration,
(b) the publication of any notice of intent to cancel registration,
(c) the issuing of binding instructions,
(d) the appointment of a statutory manager,
(e) the exercise by any person of any function of a statutory manager or a failure by any
person to exercise any such function or any loss incurred by an entity during the term of
office of a statutory manager for the entity.
(3) In this section:
"compensation" includes damages or any other form of monetary compensation.
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Clause 24 proceeds on an assumption that actions of the registrar or a statutory manager could give
rise to a liability to compensate, and normally it would be expected that the Territory might by
vicariously liable for such actions. An exclusion of liability should be justified. The Explanatory
Statement adopts the NSW explanation of the national law, and its brief reference to clause 24 does
not attempt any justification.
The Committee draws these matters to the attention of the Assembly and recommends that the
Minister provide a justification for clause 24 of the National Law.
Comment on the Explanatory Statement
The Committee is obliged by paragraph 2 of its terms of reference to “consider whether any
explanatory statement or explanatory memorandum associated with legislation and any regulatory
impact statement meets the stylistic standards expected by the Committee”. In order to guide the
proponents of legislation as to its expectations, the Committee has issued a Guide to writing an
explanatory statement (August 2011). The Guide is accessible at
http://www.parliament.act.gov.au/__data/assets/pdf_file/0006/434346/Guide-to-writing-anexplanatory-statement.pdf.
The Guide provides advice in relation to national scheme bills.
3.6 The passage of national co-operative laws is a matter for the Assembly. The explanatory
statement to bills creating or enhancing such schemes should fully explain the provisions of
any law of another Australian jurisdiction (the model national law) that is adopted as law
for the ACT. It should deal with the provisions of the model national law in the same way as
it deals with any other bill. The explanatory statement might however refer instead to some
source prepared by some Commonwealth, State or Territory body, such as an explanation
of the model national law, or, so far as human rights analysis is concerned, a compatibility
statement relating to that law.
3.7 In addition, the explanatory statement should:


set out whether, and to what extent, the provisions of the Human Rights Act
concerning scrutiny, interpretation, declarations of inconsistent interpretation and
obligations of public authorities, will apply to the provisions of the bill and of the
adopted model national law; and



identify all respects in which a provision of the bill and of the adopted model national
law affects the normally applicable laws that relate to the powers and procedures for
the making, promulgation and interpretation of Territory laws.

The Explanatory Statement to this Bill does not “deal with the provisions of the model national law in
the same way as it deals with any other bill”. The NSW explanation it adopts is far briefer than what
is expected of an Territory explanation, and in particular it does not address the issue of the
continued application of the common law privileges. Nor does it address the matters stated at
paragraph 3.7 of the Guide.
The Committee draws these matters to the attention of the Assembly and recommends that the
Minister respond.
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SUBORDINATE LEGISLATION
DISALLOWABLE INSTRUMENTS—NO COMMENT
The Committee has examined the following disallowable instruments and offers no comment on
them:
Disallowable Instrument DI2013-28 being the Public Place Names (Coombs) Determination 2013
(No. 1) made under section 3 of the Public Place Names Act 1989 determines the names of 35 roads
in the Division of Coombs.
Disallowable Instrument DI2013-29 being the Public Place Names (Bonner) Amendment
Determination 2013 (No. 1) made under section 3 of the Public Place Names Act 1989 amends
DI2009-232 by revoking the road name of a specified street in the Division of Bonner.
Disallowable Instrument DI2013-30 being the Public Health (Fees) Determination 2013 (No. 1)
made under section 137 of the Public Health Act 1997 revokes DI2012-235 and determines fees
payable for the purposes of the act.
Disallowable Instrument DI2013-31 being the Road Transport (General) (Police Motorcycle Rider)
Exemption 2013 (No. 1) made under section 13 of the Road Transport (General) Act 1999 revokes
DI2006-20 and exempts members of the Australian Federal Police who are undertaking police
motorcycle rider training and assessment from the novice rider licensing requirements.
Disallowable Instrument DI2013-32 being the Road Transport (Safety and Traffic Management)
Parking Authority Declaration 2013 (No. 1) made under subsection 75A(2) of the Road Transport
(Safety and Traffic Management) Regulation 2000 declares the General Manager of the National
Arboretum to be a Parking Authority for the area of Rural Block 73 in the District of Molonglo.
Disallowable Instrument DI2013-33 being the Domestic Violence Agencies (Council) Appointment
2013 (No. 2) made under sections 6 and 6A of the Domestic Violence Agencies Act 1986 appoints
specified people as chair and community members of the Domestic Violence Prevention Council.
Disallowable Instrument DI2013-34 being the Heritage (Swinger Hill Cluster Housing) Guidelines
2013 (No. 1) made under section 25 of the Heritage Act 2004 makes guidelines in relation to the
conservation of the heritage significance of the Swinger Hill housing precinct.

GOVERNMENT RESPONSES
The Committee has received responses from:
•

The Minister for Workplace Safety and Industrial Relations, dated 8 April 2013, in relation to
comments made in Scrutiny Report 1 concerning Disallowable Instrument DI2012-232, being the
Long Service Leave (Portable Schemes) Security Work Declaration 2012.

•

The Attorney-General, dated 8 April 2013, in relation to comments made in Scrutiny Report 5
concerning the Road Transport Legislation Amendment Bill 2013.

•

The Chief Minister, dated 8 April 2013, in relation to comments made in Scrutiny Report 3
concerning Disallowable Instrument DI2012-238, being the Public Sector Management
Amendment Standards 2012 (No. 3).
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•

The Attorney-General, dated 22 April 2013, in relation to comments made in Scrutiny Report 3
concerning Disallowable Instrument DI2012-246, being the Road Transport (General) Withdrawal
of Infringement Notices Guidelines 2012 (No. 1).

•

The Attorney-General, dated 29 April 2013, in relation to comments made in Scrutiny Report 5
concerning Subordinate Law SL2013-5, being the Retirement Villages Regulation 2013.

•

The Chief Minister, dated 30 April 2013, in relation to comments made in Scrutiny Report 5
concerning Disallowable Instrument DI2013-10, being the Auditor-General Standing Acting
Appointment 2013.

The Committee wishes to thank the Chief Minister, Minister for Workplace Safety and Industrial
Relations and the Attorney-General for their helpful responses.

COMMENT ON GOVERNMENT RESPONSES
ROAD TRANSPORT LEGISLATION AMENDMENT BILL 2013
The Committee would like to comment on the response of the Attorney-General dated 8 April 2013
regarding the Road Transport Legislation Amendment Bill 2013.
In Scrutiny Report 5, the Committee drew attention to the width of the power conferred on the
executive by what is now paragraph 31A(4)(d) of the Road Transport (General) Act 1999. The
Committee commented:
Proposed subsection 31A(4) specifies matters to be included by an applicant in an application
for an arrangement. [Paragraphs (a), (b), and (c) specify certain topics.] Paragraph 31A(4)(d)
specifies “anything else prescribed by regulation”. This is a very wide power and while a court
would read it down so that a regulation to be valid must relate to the purpose of an
arrangement, it is as a matter of principle desirable that such a limit be made explicit. The issue
is whether a form of words could be inserted into this power to limit its scope.
The Minister’s response rejects the suggestion that there should be any specific limitation of the
scope of the power in paragraph 31A(4)(d) of the Act, offering two reasons that could be applied to
any such power in any Act. The Minister’s response stated:
Firstly, the power to prescribe must be consistent with the legislative framework in which it
operates, so that a requirement that is inconsistent with the Act or irrelevant to the exercise of
the power would be outside the regulation making power. Secondly, the Assembly has the
capacity to review regulations through the tabling and disallowance processes.
The Committee has not accepted the first reason. In Scrutiny Report 47 of the 7th Assembly,
concerning the Public Unleased Land Bill 2011, the Committee commented in respect of some widely
drawn administrative powers in that Bill, that
[t]he possibility that a court would “read down” apparently unconfined discretions is not an
adequate justification for inserting them in legislation. Explicit confinement in the law provides
some guidance to those who might be affected by an exercise of the power, and, for those who
have the resources to challenge a decision, assists a court or tribunal considering a challenge.
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The second reason offered goes too far and if accepted would obviate any objection to a regulation
making power, no matter how widely expressed. Given the Committee’s term of reference (3)(d), to
consider whether there has been an inappropriate delegation of legislative power, it cannot accept
an argument that there should be no concern about the width of a delegation on the basis that the
Assembly can disallow any disallowable exercise of the power.
In the past, the Committee has pointed out that a widely drawn administrative power might be
found to be incompatible with subsection 21(1) of the Human Rights Act 2004 (see Scrutiny
Report 32 of the 6th Assembly concerning the Revenue Legislation Amendment Bill 2006 (No. 2)). This
reasoning may not apply where the power is legislative in quality, but the situation is analogous.
The Committee also points out that in the drafting of the Public Unleased Land Bill 2012, the
Government accepted the legitimacy of some of the comments the Committee made concerning the
2011 Bill. For example, subclause 19(5) of the 2011 Bill provided that an approval to carry out work
on public unleased land may be made “conditional” by the director-general. There was no indication
of what kinds of conditions might be imposed. In contrast, subclause 19(5) of the 2012 Bill confined
the discretion by providing that an approval:
may be subject to any condition that the director-general reasonably believes is necessary to—
(a)

eliminate an effect or risk mentioned in subsection (4); or

(b)

if the effect or risk cannot be eliminated—minimise the effect or risk.
Examples—conditions
1

that the work site be lit from sunset to sunrise

2

that the work site be fenced

The Committee commends this as an example to be followed wherever feasible. It may be that in a
particular instance there is good reason to leave a discretion unconfined, and the Committee notes
that in this response the Attorney-General has gone on to indicate what matters might be prescribed
and why it is desirable to be flexible.
To conclude, the Committee takes the position that discretion to take administrative action, or to
make some delegated legislation, should not be conferred in open-ended language unless there is a
specific justification for this form. It will then be a matter for the Assembly to consider in the debate
on the relevant bill.

AUDITOR-GENERAL STANDING ACTING APPOINTMENT 2013
The Committee would like to comment on the response of the Chief Minister dated 30 April 2013
regarding the Auditor-General Standing Acting Appointment 2013.
In Scrutiny Report No 5, the Committee drew attention to the fact that this instrument was not
accompanied by an explanatory statement. While noting that there was no formal requirement for
an explanatory statement, the Committee noted its preference that explanatory statements be
provided in relation to instruments.
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In the response, the Chief Minister states:
... in this particular instance the instrument contained all relevant information and an
explanatory statement could have provided no additional information or value.
The Chief Minister goes on to say:
If the Committee does decide that explanatory statements to instruments of appointment are
required, it would be useful to understand what extra information should be contained in the
explanatory statement in straight forward instruments.
The Committee notes that its requirements in relation to explanatory statements, including
requirements in relation to instruments of appointment, are set out in the Committee document
titled Subordinate legislation—Technical and stylistic standards—Tips/Traps (available at
http://www.parliament.act.gov.au/__data/assets/pdf_file/0007/434347/Subordinate-LegislationTechnical-and-Stylistic-Standards.pdf). The document states:
INSTRUMENTS OF APPOINTMENT
Various issues regularly arise in relation to appointments. The most obvious is the absence of a
statement that “this is not a public service appointment”. Under paragraph 227(2)(a) of the
Legislation Act 2001, an instrument of appointment is not disallowable if it appoints a public
servant. As a result, it assists the Committee (and the Legislative Assembly), if the Explanatory
Statement for an instrument of appointment contains a statement to the effect that “the person
appointed is not a public servant”.
Some appointments require that an appointee meet certain requirements (eg be legally qualified
or be a doctor) or not have certain disqualifying attributes (eg, in some circumstances, people
must not be appointed to positions if they are legally-qualified or if they are doctors). These
requirements are usually mandatory (demonstrated by the use of the word “must”). In both
situations, it assists the Committee (and the Legislative Assembly) is the Explanatory Statement
for the appointment contains a statement that the person appointed has a required qualification
or attribute or does not have a disqualifying qualification of attribute.
Another issue has arisen in relation to appointments that require that a person nominated by a
particular body (eg a professional association) be appointed or that a person be appointed from
a list of persons submitted by a particular body. These requirements are usually mandatory
(demonstrated by the use of the word “must”). In these situations, it assists the Committee if
the Explanatory Statement for an instrument of appointment indicates that the relevant
requirements have been met. Recently, the Committee has commented on Explanatory
Statements in which, say, there is a statement that the person appointed is the nominee of a
particular body when, in fact, the requirement is that a person be appointed from a list of
persons submitted by a particular body. The point is that the Committee (and the Legislative
Assembly) is assisted if the Explanatory Statement correctly recites the relevant requirement and
indicates that the requirement has been met.
Some instruments of appointment rely on the generic appointment provisions contained in
sections 78 and 79 of the Financial Management Act 1996. In short, these provisions apply (in
the absence of entity-specific provisions in individual Acts) to the appointment of members and
chairs/deputy chairs of territory authorities with governing boards. If these provisions apply to
9
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an appointment, it is preferable that the correct provision is identified. If an instrument merely
appoints a person as a member of a governing board, for example, there is no need for the
instrument to refer to the section that deals with the appointment of chairs and deputy chairs (ie
section 79). See also the discussion below on the over-reliance on “templates” and
“precedents”.
The statement above reflects the Committee’s views on the contents of explanatory statements in
relation to instruments of appointment.

Steve Doszpot MLA
Chair
2 May 2013
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OUTSTANDING RESPONSES
BILLS/SUBORDINATE LEGISLATION
Report 2, dated 4 February 2013
Directors Liability Legislation Amendment Bill 2012
Report 3, dated 25 February 2013
Disallowable Instrument DI2013-5 - Road Transport (Third-Party Insurance) Early Payment Guidelines
2013 (No. 1)
Report 5, dated 4 April 2013
Monitoring of Places of Detention (Optional Protocol to the Convention Against Torture) Bill 2013
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