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BILLS 
 
Bills - No Comment 
 
The Committee has examined the following Bills and offers no comment on them. 
 

Domestic Animals Amendment Bill 2002 
 
This Bill would amend the Domestic Animals Act 2000 to address operational issues 
that have arisen since that Act came into force in June 2001. 
 

Lakes Amendment Bill 2002 
 
This Bill would amend the Lakes Act 1976 to allow the Minister to recognise and 
accredit interstate powerboat licence holders as being able to use the Molonglo Reach 
without having to apply for a further authorisation (licence) within the ACT. 
 
Planning and Land (Consequential Amendments) Bill 2002  

 
This Bill would amend various Acts (in particular the Land (Planning and 
Environment) Act 1991) and regulations as a consequence of the enactment of the 
Planning and Land Act 2002. The Bill also makes a number of minor technical and 
corrective amendments. The principal amendments to the Acts and regulations aim to 
maintain the power of the Executive and the Minister in terms of setting broad policy 
directions.  The Planning and Land Authority is to assume responsibility for 
management of many of the functions governed by the Land Act. 
 
Bills - Comment 
 
The Committee has examined the following Bills and offers these comments on them. 
 

Civil Law (Wrongs) Amendment Bill 2002 
 
This Bill would amend the Civil Law (Wrongs) Act 2002 by the insertion of a new 
Part 3.3 to the effect that it would abolish liability for death or injury caused by acts 
of terrorism, where the death or injury arises out of the use of a motor vehicle and the 
act of terrorism is committed before  1 October 2004. The Bill would not remove the 
liability of someone who commits or promotes the act of terrorism; or of an employer 
to pay compensation under the Workers Compensation Act 1951. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
It should be noted that the amendments would not be retrospective. 
 
A key concept is the notion of "death or injury … arising out of the use of a motor 
vehicle if the death or injury … are caused by an act of terrorism". It is not easy 
envisage just what kinds of situations will be affected. It may refer to a case where a 
person using a motor vehicle is then "caused by an act of terrorism" to use it in a 
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particular way that in turn causes some other person to suffer death or injury". It 
would assist an understanding of the Bill if a specific example was given. 
 
The effect would be that the person using a motor vehicle would not be liable in 
respect of the death or injury to the other person. Thus, an insurer of the driver would 
not be liable. It may be that the drafters of the Bill had in mind cases where the driver 
of the vehicle had not been negligent. 
 
The proposal may cover a case where the driver, through negligence, had placed her 
or himself in a position where the act of terrorism had the effect of causing the driver 
to injure another person. Is it intended that there be no liability in such cases too? 
Legislation that deprives a person of their right to sue in negligence raises a rights 
issue; see Report 19 of 2002. 
 
The definition of "act of terrorism" might also be explained. It may cover "the use or 
threat" of action that is a by-product of street demonstrations such as have occurred at 
intervals in Australian political history (such as the recent "S11" demonstrations); see 
para 31A(1)(b) and para 31A(2)(b). 
 

Criminal Code 2002 
 
This is a Bill for an Act for the Criminal Code 2002. The Code would state a number 
of general principles of criminal responsibility (in Chapter 2 of the Code), and in 
Chapter 4 make provision for a number of offences relating to property damage, and 
to computer damage and sabotage. 
 
Comment 
 
It is useful to begin by noting the general purpose of the Bill, and, in particular, that it 
would copy into Territory law provisions of a Commonwealth law. The Explanatory 
Memorandum says: 
 

The Criminal Code 2002 (the Bill) is the second stage in the progressive reform of 
the ACT’s criminal legislation. The process commenced in September last year 
when the Legislative Assembly passed the Criminal Code 2001 (the 2001 Code). 
The 2001 Code sets out some but not all of the general principles of criminal 
responsibility in Chapter 2 of the Model Criminal Code developed by the national 
Model Criminal Code Officers Committee (“MCCOC”), established by the 
Standing Committee of Attorneys-General.  The Bill comprises Chapters 1, 2 and 
4 of the Model Criminal Code. …  
 
The Commonwealth was the first Australian jurisdiction to enact Chapter 2 of the 
Model Criminal Code and the Bill is substantially similar to that passed by the 
Commonwealth in 1995. … 
 
The Commonwealth prepared a very detailed Explanatory Memorandum for its 
Bill, which included a discussion of the case law from which the Code provisions 
were derived.  This Explanatory Memorandum reproduces extracts from its 
Commonwealth counterpart, … . 
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Para 2(c)(i) – undue trespass on rights and liberties  
 
A number of the provisions in Chapter 2 are identical to the provisions in the 
Criminal Code 2001 and will not be the subject of comment in this Report. 
 
The provisions of the Bill are of great significance to the community. They state some 
fundamental principles of criminal responsibility. It is evident at least from 
newspaper debate that many citizens are interested in questions of the criminal 
responsibility of the person who, for example 
 
• in a drunken state, assaults someone; or  
• injures or kills someone found criminally trespassing on the person's property; or  
• kills another (such as a spouse) who it is alleged had battered the person over a 

long period of time; or 
• pleads that they were insane when they assaulted or killed someone. 
 
The question of the attribution of criminal responsibility (or not) in such cases is not a 
matter for legal expertise alone (or even primarily). The law on these issues reflects 
the kind of society we are (or want to be). The rights dimensions are also clear. The 
rights of the person who might be punished, or not punished, must be weighed against 
the rights of the victims, and the right of the community as a whole to live in a society 
free of the threat of violence. 
 
In relation to all of the examples given above, and in the issues raised in the rest of 
this Report, the Committee feels that the Explanatory Memorandum has not provided 
sufficient justification, for the purposes of promoting an informed debate, of the 
relevant clauses of the Bill. It is understood that this has come about because the Bill 
seeks to state in the law of the Territory the law as it has been adopted in 
Commonwealth law. Thus, it has apparently been felt sufficient to merely reproduce 
parts of the Explanatory Memorandum to the Commonwealth Bill. 
 
Nevertheless, the issues raised by the Bill are for the Assembly to determine. While 
this is an example of 'national scheme' law, it is to be noted that the subject-matter is 
one on which there has always been variance between the States and Territories of 
Australia. The content of the criminal law has generally been regarded as one lying 
particularly within the realm of the State and Territory legislatures. Diversity between 
these jurisdictions reflects the diversity of the history, culture and populations of the 
components of the federation. 
 
Clauses 25 and 26 - the capacity of children to commit crime 
 
In combination, these provisions establish two rules. 
 
First, that a child under 10 years cannot be criminally responsible for an offence at 
all. 
 
Secondly, that child aged 10 years or older, but under 14 years old, can be criminally 
responsible only if the child knows that his or her conduct is wrong. It is for the 
prosecution to prove that a child knows that his or her conduct is wrong. (The 
standard of proof would be beyond reasonable doubt.) 
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These provisions impinge on rights of those affected by the otherwise criminal 
conduct of the child. They may, for example, preclude the victim from obtaining 
criminal injuries compensation. They may have the effect of encouraging adults to 
use children as the instrument of a crime (such as stealing), and the higher the age of 
criminal irresponsibility of children, the more such tactics are feasible. 
 
The issue for the Assembly is whether these ages of criminal irresponsibility are 
justifiable. The Explanatory Memorandum points out that clauses 25 and 26 state the 
position as it is under existing ACT law. 
 
There are no provisions in any of the international human rights laws that state a clear 
proposition about the appropriate age of criminal responsibility. Article 40 of the 
United Nations Convention on the Rights of the Child merely states that State parties 
"shall seek" to provide in law for "the minimum age below which children shall be 
presumed not to have the capacity to infringe the penal law" (Art 40.3(a)). Apparently 
the view was taken that "the minimum age criminal responsibility differs widely 
among countries due to historical and cultural reasons" (S Detrick, A Commentary on 
the United Nations Convention on the Rights of the Child (1999) 701). 
 
It may be noted that in the United Kingdom, the law has been changed to the effect 
that a child of 10 and above "is now treated as having the same criminal intent and 
maturity as adult offenders" (C Hamilton and M Roberts, "State Responsibility …", 
in D Fottrell, Revisiting Children's Rights (2000) 144. This reform followed a 
government paper entitled No More Excuses which stated that "to prevent offending 
and reoffending by young people, we must stop making excuses for youth crime. 
Children above the age of criminal responsibility are generally mature enough to be 
accountable for their actions and the law should recognise this" (ibid at 144). This 
approach has been criticised on the ground that: 
 

A 10-year old child is not considered sufficiently mature enough to consent to 
medical treatment …, to vote, enter into sexual relationships, marry, manage his or 
her financial affairs and so on. … It is difficult to see how a child who is 
considered in need of protection from the consequences of bad choices when it 
comes [to such matters as just stated] can be held fully responsible in criminal law 
for bad choices and decisions that produce offending behaviour: ibid at 143. 

 
This line of thought would suggest that a 10 year old, (and perhaps it is implicit that 
this applies to 10-14 year olds), should not be criminally responsible at all. But the 
UK reform merely removed the presumption that a 10-14 year old could not form the 
requisite criminal intent. In a case involving two 11 year olds who were charged with 
the murder of a 2 year old boy, the European Court of Justice did not find that the 
attribution of criminal responsibility to the 11 year olds breached any provision of the 
European Convention on Human Rights; (see U Kilkelly, ”The Impact of the 
Convention …", in D Fottrell, Revisiting Children's Rights (2000) 98). 
 
If the Act were to follow this UK reform, clause 26 of the Bill would be deleted. 
Deletion of clause 26 would not mean that a child of 10-14 could not raise the issue 
of whether he or she had the criminal intent required to commit the crime charged. If 
this issue was raised, and there was some evidence to support it, then the prosecution 
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would have to persuade the jury that lack of intent was not a finding that was 
reasonably open on the evidence. Deletion of clause 26 would mean that the 
prosecution would not have to rebut the presumption that the child did not have the 
requisite intent. 
 
The Committee is not suggesting that clause 26 be deleted. The point of the above is 
to draw attention to the fact that there is room for debate about the need for clause 26. 
Similarly, the retention of 10 years as the minimum age of criminal responsibility 
may also be debatable. 
 
Clause 28 - the insanity defence re-stated 
 
As the Explanatory Memorandum notes: 
 

This clause provides that a person is not criminally responsible for an offence if, at 
the time of the relevant conduct, the person was suffering from a mental 
impairment that had the effect that (a) the person did not know the nature and 
quality of the conduct; or (b) that the person did not know that the conduct was 
wrong; or (c) that the person was unable to control the conduct.  A mentally 
impaired person is not criminally responsible if any one of these effects is present 
at the time of his or her conduct. 

 
The third arm of the test extends the common law and makes it easier for a defendant 
to run an "insanity" defence. Under clause 28, a defendant can argue that even if they 
did know the nature and quality of the conduct; or that they were aware that their 
conduct was wrong, they are not guilty because they were "unable to control the 
conduct". The Explanatory Memorandum, quoting the Commonwealth Explanatory 
Memorandum, notes that some law reform bodies have been split as to whether this is 
desirable. 
 
It is disappointing that the Explanatory Memorandum did not pursue this issue, given 
the existence of contrary, and reasoned, recommendations to the contrary. 
 
This issue was addressed by the Law Reform Commission of Victoria, in Report No 
34, Mental Malfunction and Criminal Responsibility (1990). This Commission 
responded to the suggestion that the compulsive behaviour (sometimes, although 
inaccurately, called irresistible impulse) be a basis for the insanity defence in this 
way: 
 

The difficulty with compulsive behaviour is to distinguish impulses which are 
irresistible from those which were simply not resisted. In the light of the potential 
difficulties, the Commission does not believe that the insanity defence should be 
covered to include irresistible impulse: ibid at 11. 

 
In its Discussion Paper No 14, Mental Malfunction and Criminal Responsibility 
(1988), at 19, the Commission noted that "the test is not in fact restricted to impulsive 
actions. It applies to a general lack of capacity to control conduct" 
 
In its Discussion Paper, the Commission noted that some cases of 'irresistible 
impulse' would fall under the traditional test; see at 7. That is, the defendant may 
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argue that he or she had so lost control that they did not know what they were doing 
was wrong. The Commission noted however, 
 

This would not avail a defendant who could think calmly about the wrongness of 
his or her actions but was unable to resist. Under the legislation operating in some 
States, such a person would have an insanity defence. The problem of allowing the 
insanity defence in such cases - where there is no evidence of overwhelming 
emotion - is to distinguish them from cases of callous, blameworthy conduct: ibid. 

 
The Commission elaborated its objections; (see ibid at 18-20). Notwithstanding this 
reasoned perspective, the drafters of the Code have provided for a defence of 
'compulsive impulse' as part of the insanity defence. The Explanatory Memorandum 
provides no justification for so doing. 
 
Clause 31 - intoxication as a defence 
 
The Explanatory Memorandum notes: 
 

This clause provides that evidence of intoxication that is self-induced cannot be 
considered in determining whether the defendant intended to carry out the conduct 
(or intended to omit carrying out the conduct) that constituted the offence. 

 
It is to be noted, however, that this basic rule is qualified in the direction of enabling 
a defendant to take advantage of her or his intoxication as a means to avoid criminal 
responsibility. 
 
First, as the Explanatory Memorandum notes,  
 

[sub-clause 31(1)] does not prevent the court from considering evidence of self-
induced intoxication in relation to a fault element of intention with regard to a 
result or a circumstance. For example, in the case of an assault, evidence of self-
induced intoxication cannot be used to show that the defendant lacked the “basic” 
intent to carry out the act of punching the victim but such evidence can be used to 
show that the defendant lacked the intention to bring about the result of inflicting 
grievous bodily harm on the victim. 

 
This limitation may reflect existing case-law, (as noted in the Explanatory 
Memorandum), but why is it desirable? 
 
Secondly, by clause 31(2), this provision "does not prevent evidence of self-induced 
intoxication being taken into consideration in determining whether conduct was 
accidental.  This may apply to the drunk who stumbles into another person lying in 
the street as opposed to the drunk who kicks the other person". 
 
There is no explanation of why this is a desirable position. 
 
Thirdly, by subclause 31(3), this provision "does not prevent evidence of self-induced 
intoxication being taken into consideration in determining whether a person had a 
mistaken belief about facts if the person had considered whether or not the facts 
existed". 
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There is no explanation of why this is a desirable position. 
 
Clause 42 - self-defence 
 
The Explanatory Memorandum notes: 
 

The general principle is set out in subclause 42(1), which provides that a person is 
not criminally responsible for an offence if his or her conduct is carried out in self-
defence. 

 
The test in subclause 42(2) is twofold: first, the person must subjectively believe that 
their conduct is necessary for an objective stated in para (a) (such as, (i) to “defend 
himself or herself or someone else", and (iv) "to prevent criminal trespass to land or 
premises"), and secondly, that the person's response is objectively a "reasonable 
response in the circumstances as the person perceives them". (This second arm of the 
test appears to require the fact-finder (the jury or the judge, as appropriate) to take a 
view on what it was that the defendant perceived the circumstances facing her or him 
to be, and then to assess what a reasonable person so placed would do.) 
 
Battered women syndrome and the scope of the defence 
 
The Explanatory Memorandum, quoting from the Explanatory Memorandum to 
comparable Commonwealth law, draws specific attention to how s 42(2) will enable a 
woman to rely on expert evidence about "battered women's syndrome" to support a 
defence of self-defence. It is said: 
 

expert evidence could be admitted to show that women who have suffered 
"habitual domestic violence are typically affected psychologically to the extent 
that their reactions and responses differ from those which might be expected by 
persons who lack the advantage of an acquaintance with the results of those 
studies." 

 
This evidence would thus enable the woman defendant to establish how she 
subjectively perceived the circumstances facing her. The jury would then still need to 
measure whether her response was what a reasonable person so placed would do. 
 
Although the Explanatory Memorandum draws attention to this particular kind of 
expert evidence and how it might be used by a woman, such evidence might also be 
available where the defendant was a man. That is, there is no reason why there might 
not be a field of expertise in relation to what some kinds of "battered men", or 
"battered youth", etc might perceive as to the nature of a threat they faced in certain 
circumstances. This may explain why the Commonwealth Explanatory Memorandum 
says 
 

The approach of drawing the rules relating to defences in a way that would fairly 
accommodate the responses of women and men was preferred to an approach 
which would make such syndromes free-standing defences. 
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The approach as reflected in the Bill is well-supported by commentators, including 
many women; see generally, S Bronitt and B McSherry, Principles of Criminal Law 
(2000) 306ff. The Explanatory Memorandum acknowledges, however, that there is a 
view that the position of the battered woman cannot be protected adequately unless 
there is a free-standing defence to cover their situation. It is fair to say that there is no 
obvious alternative, and this branch of the law is in a state of flux.  
 
But the issue having been raised in the Explanatory Memorandum, it needs to be 
better explained. Just what alternatives were considered, if any? 
 
There is a view that the position of the battered woman cannot be protected 
adequately unless there is a free-standing defence to cover their situation. 
 
The Explanatory Memorandum does not justify the position as it is reflected in the 
Bill. 
 
Action to prevent criminal trespass and the scope of the defence 
 
The Explanatory Memorandum notes: 
 

[Subclause 42(3)] restricts the defence to ensure it does not apply to force that 
involves the intentional infliction of death or really serious injury for the purpose 
of protecting property rights. 

 
A house-holder may be faced with a situation in which he or she determines, or feels 
compelled, to defend her or himself by conduct they perceive to be necessary "to 
prevent criminal trespass to land or premises", (which is a stated basis for acting in 
self-defence: para 42(2)(a)(iv)). Such a person is not, however, well-placed to make a 
judgment as to whether the force they are proposing to use is such that a jury would 
later characterise it as having involved "the intentional infliction of death or really 
serious injury": para 42(3)(a)). The house-holder's reaction will often be by way of 
instinct and not after considered judgement. In this respect, it should be borne in mind 
that householder’s conduct must (that is, even if s 42(3) were deleted) still satisfy the 
test in para 42(2)(b) - that is, her or his conduct must be "a reasonable response in the 
circumstances as the person perceives them". 
 
There is another problem with subclause 42(3). It is to be noted that the Explanatory 
Memorandum states that "[i]t was decided not to define “really serious injury”. These 
words are the equivalent to “grievous bodily harm”, a term the courts have been 
reluctant to define". It might be said that if the courts will have trouble defining 
“really serious injury”, the householder faced with a criminal trespasser will have 
more difficulty. This underlines the uncertainty surrounding just what subclause 43(2) 
means. This uncertainty may point to the undesirability of using the phrase “really 
serious injury” at all. 
 
It may be argued that the issue of what is a “really serious injury" may be left to the 
trial judge when instructing the jury, in the light of whatever other courts may have 
said about what that phrase means. 
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In this particular context, but also generally speaking in relation to situation where the 
content of a criminal offence of stated by reference to vague phrases, it is well to note 
observations by the High Court (speaking about an analogous statutory provision) in 
Taikato v The Queen (1996) 70 ALJR 960: 
 

One purpose of s 545E is to protect the public from the use of certain dangerous 
weapons which are analogous to, but not as dangerous as, guns. It strikes at the 
person who goes into a public place armed with such a weapon. To achieve this 
purpose it uses language which arguably catches some pharmaceutical and 
domestic items that are most unlikely to be used to cause harm to members of the 
public even when they are carried in a public place. Without a defence of 
reasonable excuse or lawful purpose the reach of the section would be intolerable 
in a free society. But having regard to the width of the language of s 545E(1) and 
its evident purpose, determining what constitutes a “reasonable excuse” is not 
easy. … 
 
The chief difficulty in a court interpreting “reasonable excuse” in s 545E(2) to 
cover possession for use in case of attack is to find a principled way of 
distinguishing cases where the legislature could not conceivably have envisaged 
such a defence arising and those where it may well have envisaged such a defence 
being available. … 
 
If the rule of law is to have meaning, a criminal law should operate uniformly in 
circumstances which are not materially different. Consequently, even if in some 
circumstances a well-founded fear of attack is a necessary but not decisive 
criterion of “reasonable excuse”, courts will have to formulate various conditions 
which disqualify some, but not all, individuals or groups from taking advantage of 
the “reasonable excuse” protection afforded by s 545E(2). That means that, under 
the label “reasonable excuse”, the courts will have to make what are effectively 
political judgments by looking for material differences justifying the distributive 
operation of the criminal law in a variety of circumstances which have many, 
sometimes almost identical, similarities with each other. Put at its lowest, the 
courts will have to make value judgments as to what circumstances giving rise to a 
well-founded fear of attack entitle a person to arm him or herself with a prohibited 
article or thing. … 
  
… the reality is that when legislatures enact defences such as “reasonable excuse” 
they effectively give, and intend to give, to the courts the power to determine the 
content of such defences. Defences in this form are categories of indeterminate 
reference that have no content until a court makes its decision. They effectively 
require the courts to prescribe the relevant rule of conduct after the fact of its 
occurrence. That being so, the courts must give effect to the will of Parliament and 
give effect to their own ideas of what is a “reasonable excuse” in cases coming 
within s 545E even when it requires the courts to make judgments that are 
probably better left to the representatives of the people in Parliament to make. 

 
The vagueness of the phrase “really serious injury” creates a similar problem. 
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More generally, the Committee notes that there is no justification given as to why 
action taken to protect property rights should be regarded as less justifiable as a basis 
for a defence of self-defence. 
 
The Committee wishes the Government to address these issues. 
 
Subordinate Legislation - No Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers no comment on them. 
 
Subordinate Law SL2002-23 being the Road Transport (Driver Licensing) 
Amendment Regulations 2002 (No 1) made under the Road Transport (Driver 
Licensing) Act 1999 amends the Road Transport (Driver Licensing) Regulations 
2000 by clarifying the applicability of demerit points where there is a crossover 
from a provisional licence to a full licence. The regulations also clarify the 
number of applicable demerit points for different types of provisional licence 
holders. 
 
Disallowable Instrument DI2002—159  being the Dental Technicians and Dental 
Prosthetists (Fees) Determination 2002 (No 1) made under  section 73 of the 
Dental Technicians and Dental Prosthetists Registration Act 1988 revokes all 
previous determinations for fees payable under the Act and determines the fees 
set out in the Schedule to be the fees for the Act. 
 
Disallowable Instrument DI2002—160  being the  Physiotherapists (Fees) 
Determination 2002 (No 1) made under section 54 of the Physiotherapists Act 
1977 revokes all previous determinations for fees payable under the Act and 
determines the fees set out in the schedule to be the fees for the Act. 
 
Disallowable Instrument DI2002—162  being the Environment Protection 
Declaration of non-application of section 50 2002 (No. 1) made under section 50 
(7) of the Environment Protection Act 1997 exempts the Environment Protection 
Authority from publicly notifying the grant of an environmental authorisation to 
ACT Workcover in relation to burning fireworks seized under the Dangerous 
Goods Act 1975. 
 
Disallowable Instrument DI2002—163 being the Podiatrists (Fees) 
Determination 2002 (No 1) made under section 54 of the Podiatrists Act 1994 
revokes the fees determined by Instrument No. 241 of 1997 (notified in S319, 
dated 24 October 1997 and news new fees in accordance with the Schedule. 
 
Disallowable Instrument DI2002—164 being the Gaming Machine (Required 
Community Contributions) Determination 2002 (No 1) made under section 60G 
of the Gaming Machine Act 1987 sets the Serbian Cultural Club’s required 
community contribution for the 2001-2002 financial year at zero. 
 
Disallowable Instrument DI2002—165 being the Gungahlin Development 
Authority Appointment 2002 (No 3) made under section 14 (2) of the Gungahlin 
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Development Authority Act 1996 appoints specified persons as part time members 
of the Gungahlin Development Authority until 1 July 2003. 
 
Disallowable Instrument DI2002—166 being the Road Transport (Public 
Passenger Services) Approval of Taxi Security Camera Standards 2002 made 
under regulation 156 (1) of the Road Transport (Public Passenger Services) 
Regulations 2002 approves the Taxi Security Camera Standards as set out in the 
Schedule. 
 
Disallowable Instrument DI2002—169 being the Radiation (Fees) Determination 
2002 (No 1) made under section 77 of the Radiation Act 1983 revokes 
Determination No 277 of 2001, dated 3 September 2001 and determines fees for 
the purposes of the Act. 
 
Disallowable Instrument DI2002—170 being the Commissioner for the 
Environment 2003 Report Determination 2002 made under section 19 (5) of the 
Commissioner for the Environment Act 1993 specifies that the reporting period 
for the next ACT State of the Environment Report will commence on 1 July 2000 
and end on 31 June 2003.  The Determination further specifies that the reporting 
date by which the Commissioner of the Environment shall submit his report to 
the Minister shall be 31 December 2003. 
 
Disallowable Instrument DI2002—171 being the Public Place Names 2002, No. 
11 (Street Nomenclature – Gungahlin) made under section 3 of the Public Place 
Names Act 1989 details the names, origins and significance of new street names 
in the Division of Gungahlin. 
 
Disallowable Instrument DI2002—172  being the Road Transport (General) – 
Declaration that the road transport legislation does not apply to certain roads 
and road related areas 2002 (No. 6) made under section 12 of the Road Transport 
(General) Act 1999 declares that the road transport legislation does not apply to 
the ACT roads and road related areas used when vehicles are competing in two 
of the time special stages of the Brindabella Motor Sport club 2002 Caltex 
Airport Starmart Rally on 14 September 2002. The event is held under the 
auspices of the Confederation of Australian Motor Sport. 
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Subordinate Legislation - Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers these comments on them. 
 
Disallowable Instrument DI2002—161  being the Community and Health 
Services Complaints – Community and Health Rights Advisory Council – 
Appointment 2002 (No 1) made under section 63 of the Community and Health 
Services Complaints Act 1993 appoints specified persons to be acting members of 
the Community and Health Rights Advisory Council for a period of 3 months 
commencing on 26 August 2002. 

 
No confirmation by relevant Committee of agreement to appointments 

 
The Committee notes the explanatory statement for the above instrument states 
“Legislative Assembly consultation is not required for acting appointments for 6 
months or less”. As these appointments are for a 2nd or subsequent consecutive period 
section 227 (2) (b) of the Legislation Act 2001 is relevant and provides as follows:  
 
227 Application of div. 19.3.3 (SAA s4 (1), s 6) 
 
“(2) However, this division does not apply to an appointment of— 
 
 (b) a person to act in a statutory position for no longer than six months unless 

the appointment is of a person to act in the position for a 2nd or 
subsequent consecutive period; …”. 

 
Disallowable Instrument DI2002—167 being the Nurses Board Appointments 
2002 (No. 1) made under section 6 of the Nurses Act 1988 appoints specified 
persons as Chair and members of the Nurses Board. 
 

Is this instrument disallowable? 
Instrument made under incorrect Act 

 
The Committee notes that the explanatory statement for the above instrument of 
appointment states the instrument makes an appointment to which the Legislation Act 
2001, division 19.3.3. applies. However, no indication is given as to whether or not 
the appointees are public servants. The instrument also makes an appointment for a 
period of less than 6 months. An instrument appointing a public servant and an 
instrument appointing a person for less than 6 months is not a disallowable instrument 
under section 227 (2) (a) and section 227 (2) (b) of the Legislation Act 2001, 
respectively. 
 
The Committee also notes that the above instrument was made under section 6 of the 
Nurses Act 1988.  Appointments to the Nurses Board are made under section 5 of the 
Health Professions Boards (Procedures) Act 1981. 
 
Disallowable Instrument DI2002—168 being the Physiotherapists Board of the 
ACT Appointments 2002 (No. 1) made under section 6 of the Physiotherapists Act 
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1977 appoints specified persons as Chairperson and members of the 
Physiotherapists Board. 
 

Is this instrument disallowable? 
Instrument made under incorrect Act 

 
The Committee notes that the explanatory statement for the above instrument of 
appointment states the instrument makes an appointment to which the Legislation Act 
2001, division 19.3.3. applies. However, the explanatory statement also states that 
some of the appointees are public servants. The instrument also makes appointments 
for a period of less than 6 months. An instrument appointing a public servant and an 
instrument appointing a person for less than 6 months is not a disallowable instrument 
under section 227 (2) (a) and section 227 (2) (b) of the Legislation Act 2001, 
respectively. 
 
The Committee also notes that the above instrument was made under section 6 of the 
Physiotherapists Act 1977. Appointments to the Physiotherapists Board are made 
under section 5 of the Health Professions Boards (Procedures) Act 1981. 
 
INTERSTATE AGREEMENTS 
 
There is no matter for comment in this report. 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses in relation to comments from: 
 
• The Attorney-General, dated 24 September 2002, in relation to comments in 

Scrutiny Report No. 19 regarding the Civil Law (Wrongs) Bill 2002. 
• The Minister for Planning, dated 16 September 2002, in relation to comments in 

Scrutiny Report No 17 regarding the Planning and Land Bill 2002 and 
Disallowable Instrument DI2002-56 – ACT Heritage Council appointments. 

 
Copies of the responses are attached. 
 
The Committee thanks the Attorney-General and the Minister for Planning for their 
helpful responses. 
 
Further comments 
 
The Committee offers these further comments in relation to the Planning and Land 
Bill 2002, and the Civil Law (Wrongs) Bill 2002. 
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Civil Law (Wrongs) Bill 2002 
 
The Committee notes, and commends, the preparation of a new Explanatory 
Memorandum. This should be of considerable benefit to the legal profession, and 
indeed to members of the public who may wish to understand this Bill (or, more 
particularly, the Civil Law (Wrongs) Act 2002, as the Bill has now become). 
 
In Report No 19, the Committee noted that the categories of "community work" may 
be extended by the Minister making a regulation to that effect under para 7(1)(b), and 
raised a question as to whether it is, in such a critical respect, appropriate to delegate 
legislative power to the Minister. The Minister's response is that he does not envisage 
that regulations will be necessary but considers that "it is necessary to have some 
flexibility built into the legislation". An alternative view is that if it becomes apparent 
that some extension of the already very broad concept of "community work" is 
required, the Act may then be amended. It is to be borne in mind that an exercise of 
the regulation-making power under para 7(1)(b) will have an effect on the rights of 
persons to recover damages in negligence. It may be argued that this is a matter that is 
appropriate for the Assembly. 
 
The Committee notes the responses of the Minister in relation to the general policy 
laying behind the provisions concerning good Samaritan and volunteers, and that in 
particular they are designed to encourage persons to act in these capacities by 
reducing their exposure to legal action where they inflict harm on others by their 
negligence. The Committee's point is that this reduction in the rights of those harmed 
must be weighed in the calculus of whether the legislation is in the interest of the 
public. Against the possibility that reducing the exposure to legal action of 
Samaritans and volunteers will encourage them to act, (which is speculative), is the 
possibility that persons who so regard themselves may act more carelessly, (which is 
also speculative). Even if the first effect is more likely, its benefits must be weighed 
against the loss of rights or injured persons (which losses are contemplated by the 
Bill, although on what scale is speculative). 
 
The Committee notes the responses of the Minister in relation to the shifting of 
liability from a volunteer to a community organisation, but is still concerned about 
the possibility that the community organisation will not have funds to meet any 
liability.  
 
It is also noted that the Minister has not addressed the Committee's concerns about 
the width of the definitions in relation to the provisions concerning volunteers. 
 
The Committee notes the Minister's response in relation to clause 34, concerning 
persons who are injured while committing offences. The Committee raised concerns 
about whether those aspects of the law of evidence that would apply on a criminal 
trial are to be applicable where a court makes a judgment under clause 34. It would 
appear not, and in this lays a concern about the rights of the injured person. It is noted 
that the Minister's response does not address this concern. 
 
The Committee notes the Minister's response in relation to clause 161, and in 
particular that it is the Minister's view that he does not envisage that regulations will 



15 

  
Scrutiny Report No 20 of 2002 

   
 

be necessary but considers that "it is necessary to have some flexibility built into the 
legislation". 
 
The Committee understands this point, but wishes to register a general concern that 
this reason may be advanced for conferring legislative power on a Minister (or, and 
more particularly, on any other person of body). It is of course convenient for 
government to be carried on by laws made by Ministers. The process is quick, and 
much less expensive, that law-making by the Assembly. The Assembly may disallow 
some (but not all) such laws, but, even where the Assembly can so act, the laws are 
generally effective in law up to the point of disallowance. 
 
Subordinate laws should be seen as the exceptional way of making laws. This 
protects the position of the Assembly, which is elected by the people, as the law-
maker. Another way to state the point is to say that it is a principle of our system that 
laws are made by the legislative branch - the Assembly - and that it is a breach of 
separation of powers to permit a member of the executive branch to make law. (It is 
acknowledged that our system does permit executive branch law-making, although 
the High Court has left open the issue of whether there are some limits to the extent 
of this power.) 
 
In other words, the convenience of conferring legislative power on a Minister is not, 
stated simply as such, a good reason for conferring that power. 
 
Planning and Land Bill 2002 
 
The Committee notes the comments of the Minister in relation to clause 21. 
 
In Report No 17, Committee expressed its concern that the rights of the chief 
planning executive may be affected in an unacceptable way given that: 
 
• There is no obligation on any person or body to accord any form of natural justice 

(procedural fairness) to the chief planning executive; 
• The effect of an Assembly debate, even if in the end it did conclude in the passing 

of a resolution of dismissal, might well be to cause irreparable damage to the 
reputation of the chief planning executive in a situation where the executive 
would have no direct means of redress; and 

• It will be very difficult, if not impossible, for the executive to challenge the 
validity of a resolution of dismissal. The courts are very reluctant to intervene in 
the internal management of a legislature, or more broadly in the exercise of its 
powers. Apart from considerations of 'separation of powers', it is very difficult for 
a court to make findings of fact about the reasons, or motives, of a deliberative 
body that is not obliged to give any reasons; see Yates (Arthur) & Co Pty Ltd v 
Vegetable Seeds Committee (1945) 72 CLR 37. 

 
The Committee notes that the Minister's response does not address several of these 
concerns.  
 
There is no apparent reason why the law cannot state explicitly, and provide in some 
detail, for the nature of the procedure that should be followed by the Executive, and 
perhaps by the Assembly, when these bodies are involved in an exercise of their 
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respective powers to dismiss a CPE. It is very common for legislation to prescribe a 
procedure according to which a power must be exercised, and often in regard to 
powers of much less significance than the dismissal of a public officer. The difficulty 
of prescribing a procedure to be followed in such a case by a deliberative legislative 
body such as the Assembly, comprised of persons elected by the community, 
underlines the problematic nature of giving the Assembly such power. 
 
The Minister refers to the Assembly having 'jurisdiction' to determine whether to 
dismiss the chief planning executive (CPE). This language is appropriate, but it points 
to the problem - why in respect of this officer is the Assembly given a power (here, an 
adjudicative power), normally exercised by an executive body? A legislative body is 
far less amenable to judicial review than an executive body, and, even where the 
Assembly accords natural justice etc, it is the publicity attending the debates that will 
cause damage, even if the CPE is not dismissed.  
 
The Committee acknowledges that this procedure fetters the power of the Executive. 
It is this that gives rise to the possibility that a CPE in whom the Executive has lost 
confidence may remain in office if the Assembly refuses to dismiss the CPE. This is 
an odd result in a system of responsible government. This point does not, moreover, 
address any of the Committee's concerns about guarantees of natural justice, or the 
adverse effects on the CPE of a public record of concerns about her or his 
performance. It should also be noted that privilege would attach to any republication 
of the record of the assembly's debates. 
 
The Committee’s general point remains – a CPE is placed in a particularly vulnerable 
position by clause 21, and there is no apparent justification for treating this public 
officer in this way. 
 
 
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
     November 2002 
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